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Foreword 
 

Purpose of the series 

The aim of this series is to bring together in a single place all the official 
Parliamentary documents relating to the passage of the Bill that becomes an Act of 
the Scottish Parliament (ASP).  The list of documents included in any particular 
volume will depend on the nature of the Bill and the circumstances of its passage, 
but a typical volume will include: 
 

 every print of the Bill (usually three – “As Introduced”, “As Amended at Stage 2” 
and “As Passed”); 

 the accompanying documents published with the “As Introduced” print of the Bill 
(and any revised versions published at later Stages); 

 every Marshalled List of amendments from Stages 2 and 3; 

 every Groupings list from Stages 2 and 3; 

 the lead Committee’s “Stage 1 report” (which itself includes reports of other 
committees involved in the Stage 1 process, relevant committee Minutes and 
extracts from the Official Report of Stage 1 proceedings); 

 the Official Report of the Stage 1 and Stage 3 debates in the Parliament; 

 the Official Report of Stage 2 committee consideration; 

 the Minutes (or relevant extracts) of relevant Committee meetings and of the 
Parliament for Stages 1 and 3. 

 
All documents included are re-printed in the original layout and format, but with minor 
typographical and layout errors corrected.  An exception is the groupings of 
amendments for Stage 2 and Stage 3 (a list of amendments in debating order was 
included in the original documents to assist members during actual proceedings but 
is omitted here as the text of amendments is already contained in the relevant 
marshalled list). 
 
Where documents in the volume include web-links to external sources or to 
documents not incorporated in this volume, these links have been checked and are 
correct at the time of publishing this volume. The Scottish Parliament is not 
responsible for the content of external Internet sites. The links in this volume will not 
be monitored after publication, and no guarantee can be given that all links will 
continue to be effective. 
 
Documents in each volume are arranged in the order in which they relate to the 
passage of the Bill through its various stages, from introduction to passing.   The Act 
itself is not included on the grounds that it is already generally available and is, in 
any case, not a Parliamentary publication. 
 
Outline of the legislative process 

Bills in the Scottish Parliament follow a three-stage process.  The fundamentals of 
the process are laid down by section 36(1) of the Scotland Act 1998, and amplified 
by Chapter 9 of the Parliament’s Standing Orders.  In outline, the process is as 
follows: 
 



  

 

 Introduction, followed by publication of the Bill and its accompanying documents; 

 Stage 1: the Bill is first referred to a relevant committee, which produces a report 
informed by evidence from interested parties, then the Parliament debates the Bill 
and decides whether to agree to its general principles;  

 Stage 2: the Bill returns to a committee for detailed consideration of 
amendments; 

 Stage 3: the Bill is considered by the Parliament, with consideration of further 
amendments followed by a debate and a decision on whether to pass the Bill. 

 
After a Bill is passed, three law officers and the Secretary of State have a period of 
four weeks within which they may challenge the Bill under sections 33 and 35 of the 
Scotland Act respectively.  The Bill may then be submitted for Royal Assent, at which 
point it becomes an Act. 
 
Standing Orders allow for some variations from the above pattern in some cases.  
For example, Bills may be referred back to a committee during Stage 3 for further 
Stage 2 consideration.  In addition, the procedures vary for certain categories of 
Bills, such as Committee Bills or Emergency Bills.  For some volumes in the series, 
relevant proceedings prior to introduction (such as pre-legislative scrutiny of a draft 
Bill) may be included. 
 
The reader who is unfamiliar with Bill procedures, or with the terminology of 
legislation more generally, is advised to consult in the first instance the Guidance on 
Public Bills published by the Parliament.  That Guidance, and the Standing Orders, 
are available for sale from Stationery Office bookshops or free of charge on the 
Parliament’s website (www.scottish.parliament.uk). 
 
The series is produced by the Legislation Team within the Parliament’s Chamber 
Office.  Comments on this volume or on the series as a whole may be sent to the 
Legislation Team at the Scottish Parliament, Edinburgh EH99 1SP. 
 
Notes on this volume 

The Bill to which this volume relates followed the standard 3 stage process 
described above. 
 
Volume 2 of the Health and Sport Committee’s Stage 1 Report was originally 
published on the web only. It is reproduced in full in this volume.  
 
Two supplementary written submissions to the Health and Sport Committee not 
included in the Stage 1 Report are included in this volume after the Report. 
 
In addition to consideration of amendments at Stage 2, the Health and Sport 
Committee considered further written submissions and took oral evidence in relation 
to some of the proposed amendments. At its meeting on 7 May 2008, the Committee 
considered written submissions, some of which were made by those from whom it 
took oral evidence on 14 May 2008. All of the written submissions considered at both 
of these meetings are combined and included in this volume with the other papers 
for the meeting on 14 May 2008.  



  

 

The Committee also received further written submissions in relation to amendments 
considered at its meeting on 21 May 2008, and those submissions are included in 
this volume with the other papers for that meeting. 
 
At its meetings on 6 May, 13 May and 3 June 2008, the Subordinate Legislation 
Committee considered the Scottish Government’s response to its report on the Bill at 
Stage 1, and produced a report on the Bill as amended at Stage 2. Extracts from the 
minutes and Official Reports of those meetings are included in this volume in 
addition to the Committee’s further report (which includes the Scottish Government’s 
response to its report at Stage 1). 
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SP Bill 3 Session 3 (2007) 
 

ACCOMPANYING DOCUMENTS 
Explanatory Notes, together with other accompanying documents, are printed separately as 

SP Bill 3-EN.  A Policy Memorandum is printed separately as SP Bill 3-PM. 
 
 
 
 
 

Public Health etc. (Scotland) Bill 
[AS INTRODUCED] 

 
 
 
 
An Act of the Scottish Parliament to restate and amend the law on public health; to make 
provision about mortuaries and the disposal of bodies; to enable the Scottish Ministers to 
implement their obligations under the International Health Regulations; to enable provision to be 
made in relation to the provision of information to users on the effects on health of sunbeds; to 
amend the law on statutory nuisances; and for connected purposes. 5 
 

PART 1 

PUBLIC HEALTH RESPONSIBILITIES 

The Scottish Ministers 

1 Duty of Scottish Ministers to protect public health 

(1) The Scottish Ministers are to continue to make provision, or secure that provision is 10 
made, for the purpose of protecting public health in Scotland. 

(2) In subsection (1), “protecting public health”— 

(a) means the protection of the community (or any part of the community) from— 

(i) infectious diseases; 

(ii) contamination; or 15 

(iii) other such hazards, 

which constitute a danger to human health; and 

(b) includes— 

(i) the prevention of; 

(ii) the control of; and 20 

(iii) the provision of a public health response to, 

such diseases, contamination or other hazards. 

(3) The Scottish Ministers may, for the purpose of protecting public health in Scotland, 
provide assistance (including financial assistance) to any person who exercises functions 
in relation to the protection of public health. 25 
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(4) Subsection (1) is without prejudice to sections 1 and 1A of the National Health Service 

(Scotland) Act 1978 (c.29) (the “1978 Act”) (general duties of Scottish Ministers to 
provide a health service and to promote the improvement of the health of the people of 
Scotland). 

(5) In this Act— 5 

“contamination” means contamination with or by a biological, chemical or 
radioactive substance; and cognate expressions are to be construed accordingly; 

“infectious disease” means an illness or medical condition caused by an infectious 
agent (including by an organism listed in Part 2 of schedule 1 but not by a 
contaminant); and 10 

“protecting public health” has the meaning given by subsection (2); and cognate 
expressions are to be construed accordingly. 

 
Health boards 

2 Duty of health boards to protect public health 

(1) Each health board is to continue to make provision, or secure that provision is made, for 15 
the purpose of protecting public health in its area. 

(2) Subsection (1) is without prejudice to section 2A of the 1978 Act (duty of health boards 
to promote improvement in the health of the people of Scotland). 

(3) Anything done by a health board in the exercise of functions under this Act is to be 
regarded as done in exercise of functions of the Scottish Ministers conferred on the 20 
health board by the order under section 2(1)(a) of the 1978 Act which constituted the 
board. 

 
3 Designation of competent persons by health boards 

(1) Each health board must designate a sufficient number of persons for the purpose of 
exercising, on behalf of the board, the functions relating to protection of public health 25 
mentioned in subsection (3). 

(2) A person designated under subsection (1) is a “health board competent person”. 

(3) The functions referred to in subsection (1) are— 

(a) the functions conferred on a health board competent person by virtue of this Act; 
and 30 

(b) any functions conferred on such a competent person by virtue of any other 
enactment. 

(4) The Scottish Ministers may prescribe— 

(a) the persons or classes of person who may be designated as health board competent 
persons; 35 

(b) the qualifications which such persons must have; 

(c) the training which such persons must have undertaken; 

(d) such other requirements as to competency which such persons must meet as 
Ministers consider appropriate; and 

8
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(e) such other matters relating to the terms and conditions of the designation of 
persons as competent persons as Ministers consider appropriate. 

(5) Regulations under subsection (4) may provide that such functions of health board 
competent persons as are prescribed may be exercised only by competent persons 
who— 5 

(a) have such qualifications; 

(b) have undertaken such training; or 

(c) meet such other requirements as to competency, 

as the Scottish Ministers consider appropriate in relation to those functions. 

 
Local authorities 10 

4 Duty of local authorities to protect public health 

Each local authority is to continue to make provision, or secure that provision is made, 
for the purpose of protecting public health in its area. 

 
5 Designation of competent persons by local authorities 

(1) Each local authority must designate a sufficient number of persons for the purpose of 15 
exercising, on behalf of the authority, the functions relating to protection of public 
health mentioned in subsection (3). 

(2) A person designated under subsection (1) is a “local authority competent person”. 

(3) The functions referred to in subsection (1) are— 

(a) the functions conferred on a local authority competent person by virtue of this 20 
Act; and 

(b) any functions conferred on such a competent person by virtue of any other 
enactment. 

(4) The Scottish Ministers may prescribe— 

(a) the persons or classes of person who may be designated as local authority 25 
competent persons; 

(b) the qualifications which such persons must have; 

(c) the training which such persons must have undertaken; 

(d) such other requirements as to competency which such persons must meet as 
Ministers consider appropriate; and 30 

(e) such other matters relating to the terms and conditions of the designation of 
persons as competent persons as Ministers consider appropriate. 

(5) Regulations under subsection (4) may provide that such functions of local authority 
competent persons as are prescribed may be exercised only by competent persons 
who— 35 

(a) have such qualifications; 

(b) have undertaken such training; or 

(c) meet such other requirements as to competency, 

9
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as the Scottish Ministers consider appropriate in relation to those functions. 

 
Co-operation and planning 

6 Duty of health boards and local authorities to co-operate 

(1) In exercising the functions conferred on them by virtue of this Act, each— 

(a) health board; and 5 

(b) local authority, 

must co-operate with any relevant person that appears to the board or, as the case may 
be, authority to have an interest in or a function relating to the protection of public 
health. 

(2) In subsection (1), a “relevant person” is— 10 

(a) a health board; 

(b) a special health board; 

(c) a local authority; 

(d) the common services agency; and 

(e) the Scottish Ministers. 15 

(3) Subsection (1) is without prejudice to section 13 of the 1978 Act (duty of health boards 
and local authorities to co-operate to secure and advance the health of the people of 
Scotland). 

 
7 Joint public health protection plans 

(1) Each health board must prepare such plans relating to the protection of public health in 20 
its area as the board considers appropriate. 

(2) In preparing a plan under subsection (1), a health board must consult the relevant local 
authority. 

(3) A plan under subsection (1) must— 

(a) be prepared in accordance with any guidance issued by the Scottish Ministers; and 25 

(b) include provision about such matters as may be specified in such guidance. 

(4) A board may comply with subsection (1) by incorporating the plan in any other plan the 
board is required or has power to prepare under any other enactment. 

(5) A board which prepares a plan under subsection (1) must publish the plan (whether as 
part of another plan in which it is incorporated or otherwise). 30 

(6) The board— 

(a) may from time to time vary a plan under subsection (1); and 

(b) must publish the plan as so varied. 

(7) The board must, before varying a plan under subsection (6)(a), consult the relevant local 
authority. 35 

(8) In this section, the “relevant local authority”— 

(a) is the local authority for the area in relation to which a board is constituted; or 

10
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(b) where the area of the board comprises or includes the areas of two or more local 
authorities, is both or all of those authorities. 

 
Power of Scottish Ministers to intervene 

8 Power to direct health boards and local authorities 

(1) This section and section 9 apply where the Scottish Ministers consider that— 5 

(a) a health board or, as the case may be, a local authority has failed, is failing or is 
likely to fail— 

(i) to exercise a function conferred on it by virtue of this Act or by any other 
enactment relating to the protection of public health; or 

(ii) to exercise that function in a manner which Ministers consider acceptable; 10 
and 

(b) it is necessary for the purpose of protecting public health that the function— 

(i) is exercised; or 

(ii) is exercised in such a manner as Ministers consider acceptable. 

(2) The Scottish Ministers may in writing direct the board or, as the case may be, the 15 
authority— 

(a) to exercise the function; or 

(b) to exercise it in such a manner, 

within such period and subject to such other conditions as they consider appropriate. 

(3) A direction under subsection (2) must specify— 20 

(a) the function of the board or, as the case may be, of the authority to which it 
applies; 

(b) the period within which the function— 

(i) is to be exercised; or 

(ii) is to be exercised in the manner specified; 25 

(c) any other conditions imposed on the board or authority in relation to the exercise 
of the function. 

(4) The Scottish Ministers may from time to time vary or withdraw a direction under 
subsection (2). 

 
9 Power to direct that functions be exercised by other persons 30 

(1) The Scottish Ministers may, whether or not they have given a direction under section 
8(2), in writing direct that a function of a health board or, as the case may be, of a local 
authority be exercised instead by a person specified in the direction. 

(2) But, where a direction under section 8(2) has been given, they may not give a direction 
under subsection (1)— 35 

(a) before the expiry of the period specified in the direction under that section; or 

(b) where that period has not expired, without withdrawing that direction under 
section 8(4). 

11
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(3) The persons who may be specified in a direction under subsection (1) are one or more of 

the following— 

(a) a health board; 

(b) the common services agency; 

(c) a local authority; 5 

(d) an employee of— 

(i) a health board; 

(ii) the agency; or 

(iii) a local authority; 

(e) a member of staff of the Scottish Administration; or 10 

(f) such other person Ministers consider appropriate. 

(4) A direction under subsection (1) must specify— 

(a) the function of the board or, as the case may be, of the authority to which it 
applies; 

(b) the person by whom the function is to be exercised; 15 

(c) the period for which that person is to exercise that function; 

(d) the extent to which that person is to exercise that function; 

(e) any other conditions imposed by the Scottish Ministers as they consider 
appropriate. 

(5) The Scottish Ministers may from time to time vary or withdraw a direction under 20 
subsection (1). 

 
10 Directions under section 9(1): supplementary 

(1) The giving of a direction under section 9(1) does not affect the responsibility of the 
health board or, as the case may be, the local authority for the exercise of the function 
which, by virtue of the direction, is exercised by another person. 25 

(2) Anything done or omitted by a person exercising a function by virtue of the direction is 
to be regarded as done or omitted by the board or authority. 

(3) A person dealing in good faith and for value with a person exercising a function by 
virtue of the direction need not inquire as to whether that person is acting in accordance 
with the direction. 30 

(4) Unless the direction specifies otherwise, the board or the authority must pay the person 
by whom its function is exercised— 

(a) the remuneration and expenses of; and 

(b) any other costs reasonably incurred by, 

that person in exercising that function. 35 
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11 Power to direct allocation of resources 

The Scottish Ministers may, if they are satisfied that it is necessary to do so, direct— 

(a) a health board to make such payments as Ministers consider appropriate to— 

(i) another health board; or 

(ii) a local authority; 5 

(b) a local authority to make such payments as Ministers consider appropriate to— 

(i) another local authority; or 

(ii) a health board, 

in connection with the performance by the recipient board or authority of its functions 
relating to the protection of public health. 10 

 

PART 2 

NOTIFIABLE DISEASES, NOTIFIABLE ORGANISMS AND HEALTH RISK STATES 

Notifiable diseases and organisms 

12 Lists of notifiable diseases and notifiable organisms 

(1) In this Part— 15 

“notifiable disease” means a disease listed in Part 1 of schedule 1; and 

“notifiable organism” means an organism listed in Part 2 of schedule 1. 

(2) The Scottish Ministers may by regulations amend a list in schedule 1 by— 

(a) adding an item to the list; 

(b) removing an item from the list; 20 

(c) varying the description of an item in the list. 

(3) Regulations under subsection (2) may add a disease or organism to a list only if the 
Scottish Ministers are satisfied that the disease or organism is likely to give rise to a 
significant risk to public health. 

(4) The Scottish Ministers must, when considering whether a disease or organism is likely 25 
to give rise to such a risk, have regard— 

(a) in the case of a disease, to— 

(i) the seriousness of the disease; and 

(ii) the ease of transmissibility through casual contact of the disease; 

(b) in the case of an organism, to the seriousness and ease of transmissibility through 30 
casual contact of the disease which the organism would cause. 

 
Duties to notify 

13 Notifiable diseases: duties on registered medical practitioners 

(1) This section applies where a registered medical practitioner has reasonable grounds to 
suspect that a patient whom the practitioner is attending has a notifiable disease. 35 
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(2) The practitioner must, before the expiry of the period of 3 days beginning with the day 

on which the practitioner forms that suspicion, provide to the relevant health board, in 
writing, the information mentioned in subsection (6) in so far as it is known to the 
practitioner. 

(3) Without prejudice to subsection (2), if the practitioner considers that the case is urgent, 5 
the practitioner must, as soon as reasonably practicable, orally provide to the relevant 
health board— 

(a) the information mentioned in subsection (6) in so far as it is known to the 
practitioner; and 

(b) an explanation of why the practitioner considers the case is urgent. 10 

(4) In determining whether a case is urgent, the practitioner must have regard to— 

(a) the nature of the suspected disease; 

(b) the ease of transmission of that disease; 

(c) the patient’s circumstances (including age, sex and health); and 

(d) any guidance issued by the Scottish Ministers. 15 

(5) Subsections (2) and (3) do not apply if the practitioner believes on reasonable grounds 
that another registered medical practitioner— 

(a) has complied with those subsections in respect of the patient; or 

(b) has provided information in respect of the disease to the relevant health board 
under section 14(2) or (3). 20 

(6) The information referred to in subsections (2) and (3)(a) is— 

(a) the patient’s name; 

(b) the patient’s address and postcode; 

(c) the patient’s occupation (if the practitioner considers that it is relevant); 

(d) the patient’s sex; 25 

(e) the patient’s date of birth; 

(f) the suspected disease; and 

(g) the patient’s NHS identifier. 

(7) In this section and section 14, the “relevant health board” is the health board for the area 
in which the practitioner works. 30 

(8) In this Part, “NHS identifier” means— 

(a) the patient’s National Health Service identification number; 

(b) the patient’s community health index number; or 

(c) any other number or other indicator which from time to time may be used to 
identify a patient individually. 35 

 
14 Health risk states: duties on registered medical practitioners 

(1) This section applies where a registered medical practitioner has reasonable grounds to 
suspect that a patient whom the practitioner is attending has been exposed to a health 
risk state. 

14
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(2) The practitioner must, before the expiry of the period of 3 days beginning with the day 
on which the practitioner forms that suspicion, provide to the relevant health board, in 
writing, the information mentioned in subsection (6) in so far as it is known to the 
practitioner. 

(3) Without prejudice to subsection (2), if the practitioner considers that the case is urgent, 5 
the practitioner must, as soon as reasonably practicable, orally provide to the relevant 
health board— 

(a) the information mentioned in subsection (6) in so far as it is known to the 
practitioner; and 

(b) an explanation of why the practitioner considers the case is urgent. 10 

(4) In determining whether a case is urgent, the practitioner must have regard to— 

(a) the nature of the suspected health risk state; 

(b) the nature of the exposure to that state; 

(c) the patient’s circumstances (including age, sex and health); and 

(d) any guidance issued by the Scottish Ministers. 15 

(5) Subsections (2) and (3) do not apply if the practitioner believes on reasonable grounds 
that another registered medical practitioner— 

(a) has complied with those subsections in respect of the patient; or 

(b) has provided information in respect of the health risk state to the relevant health 
board under section 13(2) or (3). 20 

(6) The information referred to in subsections (2) and (3)(a) is— 

(a) the patient’s name; 

(b) the patient’s address and postcode; 

(c) the patient’s occupation (if the practitioner considers that it is relevant); 

(d) the patient’s sex; 25 

(e) the patient’s date of birth; 

(f) the suspected health risk state; and 

(g) the patient’s NHS identifier. 

(7) In this section and section 15, “health risk state” includes— 

(a) a highly pathogenic infection; and 30 

(b) any— 

(i) contamination; 

(ii) poison; 

(iii) other hazard, 

which is a significant risk to public health. 35 

(8) In this section, references to a patient having been “exposed to a health risk state” are 
references to the patient— 

(a) having been in physical contact with a health risk state; 

(b) having been contaminated by a health risk state; or 

15
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(c) having been in physical contact with or contaminated by— 

(i) a person who; or 

(ii) an object which, 

has been in physical contact with or contaminated by a health risk state. 

 
15 Notifiable diseases and health risk states: duties on health boards 5 

(1) Where— 

(a) a health board receives information under— 

(i) section 13(2) or (3); or 

(ii) section 14(2) or (3); and 

(b) that information relates to a patient who usually resides within the area of that 10 
health board, 

that board must send a return, in writing, to the common services agency containing, in 
relation to each patient, the information mentioned in subsection (3) in so far as it is 
known to the board. 

(2) The return under subsection (1) is to be sent— 15 

(a) no later than the end of the week in which the information mentioned in 
subsection (1)(a) is received; or 

(b) if it is not practicable to send the return by the end of that week, as soon as 
practicable afterwards. 

(3) The information referred to in subsection (1) is— 20 

(a) the patient’s postcode; 

(b) the patient’s occupation; 

(c) the patient’s sex; 

(d) the patient’s date of birth; 

(e) the— 25 

(i) suspected disease; or 

(ii) suspected health risk state; and 

(f) the patient’s NHS identifier. 

(4) Where— 

(a) a health board receives information as mentioned in subsection (1)(a); and 30 

(b) that information relates to a person who does not usually reside in the area of that 
health board, 

the board must without delay transmit the information to the health board for the area in 
which the person usually resides. 

(5) Where a health board receives information from another health board by virtue of 35 
subsection (4)— 

16
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(a) the board must send a return, in writing, to the common services agency 
containing, in relation to each patient, the information mentioned in subsection (3) 
in so far as it is known to the board; and 

(b) subsection (2) applies to a return sent under this subsection as it applies to a return 
sent under subsection (1) with the modification that, for the reference to 5 
subsection (1)(a), there is substituted a reference to subsection (4). 

(6) In subsection (2), “week” means a period of 7 days ending on Friday at the expiry of the 
normal working hours of the board’s principal office. 

 
16 Notifiable organisms: duties on directors of diagnostic laboratories 

(1) This section applies where a diagnostic laboratory identifies a notifiable organism. 10 

(2) The director of the laboratory must, before the expiry of the period of 10 days beginning 
with the day of identification, provide to the persons mentioned in subsection (5), in 
writing, the information mentioned in subsection (6) in so far as it is known to the 
director. 

(3) Without prejudice to subsection (2), if the director considers that the case is urgent, the 15 
director must, as soon as reasonably practicable, orally provide to the persons mentioned 
in subsection (5)— 

(a) the information mentioned in subsection (6) in so far as it is known to the director; 
and 

(b) an explanation of why the director considers the case is urgent. 20 

(4) In determining whether a case is urgent, the director must have regard to— 

(a) the nature of the organism; 

(b) the nature of the disease which that organism causes; 

(c) the ease of transmission of that disease or organism; 

(d) where known, the patient’s circumstances (including age, sex and health); and 25 

(e) any guidance issued by the Scottish Ministers. 

(5) The persons referred to in subsections (2) and (3) are— 

(a) the health board in whose area the diagnostic laboratory is situated; and 

(b) the common services agency. 

(6) The information referred to in subsections (2) and (3)(a) is— 30 

(a) the name of the person to whom the identification relates; 

(b) the person’s address; 

(c) the person’s sex; 

(d) the person’s date of birth; 

(e) the organism which has been identified; and 35 

(f) the person’s NHS identifier. 

(7) Where— 

(a) a health board receives information under subsection (2) or (3); and 

17
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(b) that information relates to a person who does not usually reside in the area of that 

board, 

the board must without delay transmit that information to the health board for the area in 
which the person usually resides. 

(8) In this section and section 17— 5 

“diagnostic laboratory” means an institution (or facility within an institution) 
which is equipped with apparatus and reagents for the performance of diagnostic 
tests for human infections; and 

“director” of a diagnostic laboratory means— 

(a) the clinical microbiologist, consultant pathologist or other registered 10 
medical practitioner in charge of, or providing medical supervision in, a 
diagnostic laboratory; or 

(b) any other person working in the diagnostic laboratory to whom the function 
of making a notification under this section has been delegated by the 
person mentioned in paragraph (a). 15 

 
Offences 

17 Notifiable organisms: offences 

(1) It is an offence for the director of a diagnostic laboratory to fail without reasonable 
excuse to comply with section 16(2). 

(2) Where— 20 

(a) the director of a diagnostic laboratory commits the offence mentioned in 
subsection (1); and 

(b) the director is employed by a body corporate, 

the body corporate also commits an offence. 

(3) In proceedings for an offence under subsection (1) or (2), it is a defence for the accused 25 
to prove that the accused had taken all reasonable steps and exercised all due diligence. 

(4) In subsection (2)(b), “employed” includes engaged under a contract for services. 

 
Supplementary provision 

18 Electronic notification 

(1) The requirement in sections 13(2), 14(2), 15(1) and (5) and 16(2) for information to be 30 
provided in writing may be satisfied by a document in electronic form— 

(a) transmitted by electronic means; and 

(b) capable of being reproduced in legible form. 

(2) A document in electronic form used for the purpose of subsection (1) is to contain an 
electronic signature. 35 

(3) For the purposes of sections 13(2), 14(2), 15(1) and (5) and 16(2), a document 
transmitted in accordance with subsection (1) is to be taken to be received on the day of 
transmission. 
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(4) In this section, “electronic signature” is to be construed in accordance with section 7(2) 
of the Electronic Communications Act 2000 (c.7). 

 
19 Notifiable diseases etc.: further provision 

(1) The Scottish Ministers may, by regulations, make provision (or such further provision) 
as they consider appropriate— 5 

(a) as to the way in which information is to be provided under section 13, 14, 15 or 
16, including— 

(i) the person by whom it is to be provided; 

(ii) the person to whom it is to be provided; 

(iii) the nature of the information that is required to be provided; 10 

(iv) the form and manner in which it is to be provided; 

(v) the time by which it is to be provided; 

(b) as to the manner in which the authenticity or integrity of any communication or 
data contained in an electronic communication made by virtue of section 18 may 
be established. 15 

(2) Regulations under subsection (1) may modify any enactment (including this Act). 

 

PART 3 

PUBLIC HEALTH INVESTIGATIONS 

Public health investigations 

20 Public health incidents 20 

(1) A public health incident exists if— 

(a) a circumstance mentioned in subsection (2), (3), (4), (5) or (6) occurs; and 

(b) there are reasonable grounds to suspect that the circumstance is likely to give rise 
to a significant risk to public health. 

(2) The first circumstance is that— 25 

(a) a person has an infectious disease; or 

(b) there are reasonable grounds to suspect that a person has such a disease. 

(3) The second circumstance is that— 

(a) a person has been exposed to an organism which causes infectious disease; or 

(b) there are reasonable grounds to suspect that a person has been so exposed. 30 

(4) The third circumstance is that— 

(a) a person is contaminated; or 

(b) there are reasonable grounds to suspect that a person is contaminated. 

(5) The fourth circumstance is that— 

(a) a person has been exposed to a contaminant; or 35 

(b) there are reasonable grounds to suspect that a person has been so exposed. 
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(6) The fifth circumstance is that— 

(a) any premises or any thing in or on premises is infected, infested or contaminated; 
or 

(b) there are reasonable grounds to suspect that any premises or thing is so infected, 
infested or contaminated. 5 

(7) In subsection (6), “infected”, “infested” and “contaminated” have the meanings given by 
section 67(5). 

 
21 Public health investigations 

(1) In this Part, a “public health investigation” means an investigation into the cause (or 
causes) of a public health incident. 10 

(2) A public health investigation may be carried out by a person appointed for the purpose 
by— 

(a) the Scottish Ministers; 

(b) a health board; 

(c) the common services agency; 15 

(d) a local authority; 

(e) two or more of the persons mentioned in paragraphs (a) to (d) acting together, 

and, in this Part, that person is known as an “investigator”. 

(3) If an investigator considers it necessary for the purpose of, or in connection with, a 
public health investigation, the investigator may, subject to section 25(1), exercise— 20 

(a) the powers relating to entry to premises mentioned in section 22; 

(b) the other investigatory powers mentioned in section 23; and 

(c) the power to ask questions mentioned in section 24. 

 
Investigators’ powers 

22 Powers relating to entry to premises 25 

(1) The powers referred to in section 21(3)(a) are— 

(a) subject to section 26, to enter at any reasonable time any premises which the 
investigator has reason to believe it is necessary to enter; 

(b) on entering any premises by virtue of paragraph (a), to take— 

(i) any other person authorised by the investigator and, if the investigator has 30 
reasonable cause to expect any serious obstruction in obtaining access, a 
constable; and 

(ii) any equipment or materials required for any purpose for which the power 
of entry is being exercised; 

(c) to make such examination and investigation as may in the circumstances be 35 
necessary; 

(d) as regards any premises which the investigator may enter by virtue of paragraph 
(a), to direct that— 

20
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(i) those premises (or any part of them) are; or 

(ii) any thing in or on them is, 

to be left undisturbed (whether generally or in particular respects) for so long as 
the investigator considers appropriate for the purpose of any examination or 
investigation under paragraph (c). 5 

(2) An investigator who enters any unoccupied premises in the exercise of a power 
conferred by virtue of subsection (1)(a) must leave the premises as effectively secured 
against unauthorised entry as the investigator found them. 

 
23 Other investigatory powers 

(1) The powers referred to in section 21(3)(b) are— 10 

(a) to take such measurements and photographs and make such recordings as the 
investigator considers necessary for the purpose of the public health investigation; 

(b) to obtain and to take samples (or cause samples to be taken) of— 

(i) any articles or substances found in or on any premises which the 
investigator has power under section 22 to enter; and 15 

(ii) the air, water or land in, on, or in the vicinity of, the premises; 

(c) in the case of any article or substance found in or on any premises which the 
investigator has power to enter, being an article or substance which appears to the 
investigator to be the cause of the public health incident, to cause it to be 
dismantled or subjected to any process or test (but not so as to damage or destroy 20 
it, unless that is necessary); 

(d) in the case of any article or substance referred to in paragraph (c), to take 
possession of it and detain it for so long as is necessary for all or any of the 
following purposes— 

(i) to examine it (or cause it to be examined) and to do (or cause to be done) to 25 
it anything which the investigator has power to do under that paragraph; 

(ii) to ensure that it is not tampered with before examination of it is completed; 

(iii) to ensure that it is available for use as evidence in any proceedings for an 
offence under any enactment or rule of law; 

(e) to— 30 

(i) require the production of (or, where the information is recorded 
electronically, the furnishing of extracts from) any records which it is 
necessary for the investigator to see for the purposes of the investigation; 
and 

(ii) inspect and take copies of, or of any entry in, the records; 35 

(2) Where an investigator proposes to exercise the power conferred by subsection (1)(c), the 
investigator must, if so requested by a person who at the time is present on the premises 
and has responsibilities in relation to those premises, cause anything which is done by 
virtue of that power to be done in the presence of that person. 

(3) Before exercising the power conferred by subsection (1)(c), an investigator must 40 
consult— 
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(a) such persons having duties on the premises where the article or substance is to be 

dismantled or subjected to the process or test; and 

(b) such other persons, 

as appear to the investigator to be appropriate for the purpose of ascertaining what 
dangers, if any, there may be in doing anything which the investigator proposes to do (or 5 
cause to be done) under the power. 

(4) The information which a person may be required to provide under subsection (1)(e) 
includes information which, although it is not in the possession of that person or would 
not otherwise come into the possession of that person, is information which it is 
reasonable to require that person to obtain for the purposes of complying with the 10 
requirement. 

(5) Nothing in this section compels the production by any person of a document subject to 
legal privilege. 

(6) A document subject to legal privilege means a communication— 

(a) between a professional legal adviser and the adviser’s client; or 15 

(b) made in connection with or in contemplation of legal proceedings and for the 
purpose of those proceedings, 

which would, in legal proceedings, be protected from disclosure by virtue of any rule of 
law relating to confidentiality of communications. 

 
24 Power to ask questions 20 

(1) The power referred to in section 21(3)(c) is to require any person whom the investigator 
has reasonable cause to believe has any information relevant to the public health 
investigation to answer such questions as the investigator considers it appropriate to ask. 

(2) A person required to answer questions under subsection (1) may nominate one other 
person to be present during questioning. 25 

(3) When a person answers questions under subsection (1), the only other persons who may 
be present (apart from the investigator) are— 

(a) the person (if any) nominated under subsection (2); and 

(b) any person authorised by the investigator to be present. 

(4) No answer given by a person in pursuance of a requirement imposed under subsection 30 
(1) is admissible in evidence against the person in any criminal proceedings. 

 
25 Supplementary 

(1) An investigator entitled to exercise a power under section 22, 23 or 24 must, if requested 
to do so, produce a document showing that investigator’s authority. 

(2) An investigator may require any person to provide the investigator with such facilities 35 
and assistance with respect to any matters or things— 

(a) within that person’s control; or  

(b) in relation to which that person has responsibilities, 

as are necessary to enable the investigator to exercise any of the powers conferred by 
sections 22, 23 and 24. 40 
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(3) The Scottish Ministers may, by regulations, confer on investigators such powers as 
Ministers consider necessary for the purposes of public health investigations. 

(4) Regulations under subsection (3) may modify any enactment (including this Act). 

(5) This section and sections 22 to 24 are without prejudice to any other powers conferred 
on an investigator by— 5 

(a) this Act or any other enactment; or 

(b) any rule of law. 

 
26 Entry to dwellinghouses 

(1) Where an investigator proposes, in the exercise of a power conferred by section 22, to 
enter a dwellinghouse, the conditions set out in subsections (2) and (3) must be satisfied. 10 

(2) The first condition is that the investigator has given 48 hours’ notice of the proposed 
entry to a person who appears to be the occupier of the dwellinghouse. 

(3) The second condition is that— 

(a) the person who appears to be the occupier of the dwellinghouse has consented; or 

(b) entry is effected under the authority of a warrant issued in accordance with section 15 
27. 

(4) In this Part, “dwellinghouse” means any premises or part of premises which are wholly 
or mainly occupied as a person’s dwelling. 

 
27 Public health investigation warrants 

(1) This section applies where— 20 

(a) an investigator entitled to enter premises under section 22— 

(i) has been refused entry; or 

(ii) reasonably anticipates entry being refused; 

(b) premises which an investigator is entitled to enter are unoccupied; 

(c) the occupier of such premises is temporarily absent and there is urgency; 25 

(d) an investigator entitled to exercise a power under section 23 or 24— 

(i) has been prevented from exercising that power; or 

(ii) reasonably anticipates being prevented from doing so; or 

(e) an application for admission to the premises would defeat the object of the public 
health investigation. 30 

(2) The sheriff or a justice of the peace may, on the summary application of the investigator, 
by warrant authorise the investigator (and any other person authorised by the 
investigator)— 

(a) to enter the premises; 

(b) to direct that— 35 

(i) those premises (or any part of them) are; or 

(ii) any thing in or on them is, 
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to be left undisturbed (whether generally or in particular respects) for so long as 
the investigator considers appropriate; 

(c) to exercise any power mentioned in section 23 or 24. 

(3) The sheriff or justice of the peace must not, under subsection (2), authorise entry to a 
dwellinghouse unless the sheriff or justice is satisfied that— 5 

(a) the notice required by section 26(2) has been given; and 

(b) the period of notice has expired. 

(4) The power of entry in subsection (2)(a)— 

(a) may be exercised at any time; and 

(b) includes power to use reasonable force. 10 

(5) Where the investigator enters premises by virtue of subsection (2)(a), section 22(2) 
applies. 

(6) A warrant under this section continues in force until the purpose for which it is issued is 
fulfilled. 

 
28 Use of powers in emergencies 15 

(1) This section applies where an investigator who is entitled to enter premises by virtue of 
the power conferred by section 22 considers, on reasonable grounds, that there is an 
emergency. 

(2) The power of entry which the investigator has— 

(a) may be exercised at any time; and 20 

(b) includes power to use reasonable force. 

(3) Where the premises in relation to which the investigator proposes to exercise the power 
are a dwellinghouse, section 26 does not apply. 

(4) The investigator may, on entering premises by virtue of this section, do anything which 
the investigator is entitled under section 22, 23, 24 or 25 to do. 25 

(5) Where the investigator enters premises by virtue of subsection (2), section 22(2) applies.  

(6) In this section, there is an “emergency” if— 

(a) there is a significant risk to public health; and 

(b) the nature of that risk is such that immediate action is necessary— 

(i) to verify the existence of the risk; 30 

(ii) to ascertain the cause of the risk; or 

(iii) to take action to prevent, or prevent the spread of, infectious disease or 
contamination. 

 
Offences 

29 Public health investigation offences 35 

(1) A person commits an offence if the person— 

(a) fails, without reasonable excuse, to comply with a requirement imposed under 
section 22, 23, 24 or 25; 
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(b) intentionally obstructs an investigator in the exercise of powers under those 
sections; 

(c) fails or refuses to— 

(i) provide facilities or assistance; 

(ii) provide information; 5 

(iii) permit inspection, 

where it is reasonably required by an investigator exercising powers under those 
sections; 

(d) prevents any other person from— 

(i) appearing before an investigator; or 10 

(ii) answering a question to which an investigator may require an answer 
pursuant to section 24(1); 

(e) in purported compliance with a requirement imposed under section 24(1)— 

(i) makes a statement which the person knows to be false or misleading in a 
material particular; 15 

(ii) recklessly makes a statement which is false or misleading in a material 
particular; or 

(iii) intentionally fails to disclose any material particular; 

(f) causes or permits another person to commit an offence under paragraphs (a) to (e). 

(2) In proceedings for an offence under subsection (1), it is a defence for a person to prove 20 
that the person exercised all due diligence and took all reasonable steps. 

(3) Where the commission by a person of an offence under subsection (1) is due to the act 
or omission of another person, that other person may be charged with and convicted of 
the offence whether or not proceedings for the offence are taken against the first person. 

 
Compensation 25 

30 Public health investigations: compensation 

(1) Where subsection (2) or (3) applies, a person who appoints an investigator is to pay 
compensation for loss or damage caused by— 

(a) the investigator; or  

(b) a person authorised by the investigator under section 22(1)(b)(i). 30 

(2) This subsection applies where a person has suffered loss or damage by reason of— 

(a) the exercise by an investigator of the powers in section 22(1)(a) or (b); or 

(b) the failure by an investigator to comply with the duty in section 22(2), 

unless the loss or damage is attributable to the fault of the person who sustained it. 

(3) This subsection applies in the case of damage to or destruction of an article or substance 35 
in exercise of powers under section 23(1)(c) where the article or substance is found not 
to be the cause of the public health incident. 

(4) Any dispute as to— 

(a) a person’s entitlement to compensation under subsection (1); or 
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(b) the amount of such compensation, 

is to be determined by a single arbiter appointed by agreement between the person who 
appointed the investigator and the person claiming loss or damage, or, if agreement 
cannot be reached, by the President of the Lands Tribunal for Scotland. 

 

PART 4 5 

PUBLIC HEALTH FUNCTIONS OF HEALTH BOARDS 

Duty to give explanation 

31 Duty of health boards to give explanation for need for action 

(1) This section applies where— 

(a) a health board proposes to take any action mentioned in section 32(a) to (c); or 10 

(b) a health board competent person proposes to take any action mentioned in section 
32(d) or (e). 

(2) An action referred to in subsection (1) is, in this section, a “relevant action”. 

(3) The appropriate health board must, in so far as it is reasonably practicable to do so, 
explain to the person in relation to whom the relevant action is proposed— 15 

(a) that there is a significant risk to public health; 

(b) the nature of that risk; and 

(c) why the board considers it necessary for the proposed action to be taken in 
relation to the person. 

(4) Where the person is incapable of understanding the explanation (whether because of 20 
youth, illness or otherwise), the board must, in so far as it is reasonably practicable to do 
so, give the explanation— 

(a) where the person is under 16, to any person having parental responsibilities and 
parental rights in relation to the person; or 

(b) in any other case, to— 25 

(i) any guardian of the person; 

(ii) any welfare attorney of the person; or 

(iii) any other person appointed or having authority to intervene in the affairs of 
the person. 

(5) The board need not comply with subsection (3) or (4) where it considers that the risk to 30 
public health is such that the relevant action must be taken as a matter of urgency. 

(6) In this section— 

“appropriate health board” means— 

(a) in the case of a relevant action referred to in subsection (1)(a), the health 
board which proposes to take that action; 35 

(b) in the case of a relevant action referred to in subsection (1)(b), the health 
board which designated the competent person who proposes to take that 
action; 

“guardian”— 
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(a) means a guardian who has powers relating to the proposed intervention in 
the person’s affairs; and 

(b) includes a guardian (however called) appointed under the law of any 
country to, or entitled under the law of any country to act for, a person 
during that person’s incapacity, if the guardianship is recognised in 5 
Scotland; 

“parental responsibilities and parental rights” has the same meaning as in the 
Children (Scotland) Act 1995 (c.36); and 

“welfare attorney” has the meaning given by section 16(2) of the Adults with 
Incapacity (Scotland) Act 2000 (asp 4). 10 

 
32 Relevant actions 

The actions referred to in section 31(1) are— 

(a) applying under section 33(2) for an order under section 34(1); 

(b) applying under section 39(2) for an order under section 40(1); 

(c) applying under section 41(2) or, as the case may be, 44(3) for an order under— 15 

(i) section 42(1); 

(ii) section 43(1); or 

(iii) section 45(1); 

(d) making an order under section 37(2); 

(e) making an order under section 38(2). 20 

 
Medical examinations 

33 Application to have person medically examined 

(1) This section applies where— 

(a) a health board knows or suspects that a person who is present in that board’s 
area— 25 

(i) has an infectious disease; 

(ii) has been exposed to an organism which causes such a disease; 

(iii) is contaminated; or 

(iv) has been exposed to a contaminant; and 

(b) it appears to the board that as a result— 30 

(i) there is or may be a significant risk to public health; and 

(ii) it is necessary, to avoid or minimise that risk, for the person to be 
medically examined. 

(2) The board may apply to the sheriff for the area within which the board has its principal 
office for an order under section 34(1) in relation to the person. 35 

(3) An application under subsection (2) must— 

(a) specify— 
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(i) the person in relation to whom the order is sought; 

(ii) the reason why the board considers it necessary for the person to be 
medically examined; 

(iii) the class or classes of health care professional by whom it is proposed that 
the examination is to be carried out; 5 

(iv) the nature of the examination the board proposes be carried out; 

(v) whether an explanation has been given under section 31(3) or (4); 

(vi) where such an explanation has been given, any response made by or 
representations made on behalf of the person in relation to whom the order 
is sought; 10 

(vii) where no such explanation has been given, the reason why the application 
must be made as a matter of urgency; and 

(b) include a certificate— 

(i) stating that a health board competent person is satisfied as to the matters 
mentioned in subsection (1); and 15 

(ii) signed by the competent person. 

(4) In this Part, “health care professional” means— 

(a) a registered medical practitioner; 

(b) a registered nurse; or 

(c) any other member of a profession regulated by a body mentioned in section 25(3) 20 
of the National Health Service Reform and Health Care Professions Act 2002 
(c.17). 

 
34 Order for medical examination 

(1) The sheriff may, if satisfied as to the matters mentioned in subsection (2), make an order 
authorising the medical examination of the person to whom the application under 25 
section 33(2) relates. 

(2) The matters referred to in subsection (1) are— 

(a) that it is known, or there are reasonable grounds to suspect, that the person— 

(i) has an infectious disease; 

(ii) has been exposed to an organism which causes such a disease; 30 

(iii) is contaminated; or 

(iv) has been exposed to a contaminant; 

(b) that as a result— 

(i) there is or may be a significant risk to public health; and 

(ii) it is necessary, to avoid or minimise that risk, for the person to be 35 
medically examined; and 

(c) that, before the application under section 33(2) was made— 

(i) the health board complied with section 31(3) or (4); or 
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(ii) the risk to public health is such that the application required to be made 
urgently. 

(3) An order under subsection (1) may make provision about such other matters in 
connection with the examination as the sheriff considers appropriate. 

(4) A medical examination authorised by virtue of an order under subsection (1) must be 5 
carried out before the expiry of the period of 7 days beginning with the day on which the 
order is made. 

(5) An order under subsection (1) must— 

(a) specify— 

(i) the person to whom it applies; and 10 

(ii) the class or classes of health care professional by whom the medical 
examination is to be carried out; 

(b) be served on the person to whom it applies; and 

(c) be copied to— 

(i) any person to whom an explanation was given under section 31(4); and 15 

(ii) any other person the sheriff considers appropriate. 

 
35 Medical examination: least invasive and least intrusive procedures 

(1) A health care professional authorised by virtue of an order under section 34(1) to 
medically examine a person— 

(a) must not use invasive or intrusive procedures unless that professional considers 20 
such procedures are necessary to achieve the purpose for which the examination is 
being carried out; and 

(b) must, where the professional considers such procedures are necessary for that 
purpose, use the least invasive and least intrusive procedures practicable. 

(2) In this section, “invasive procedures” do not include— 25 

(a) examination of the ear, nose or mouth; 

(b) temperature assessment using— 

(i) an ear, oral or cutaneous thermometer; or 

(ii) thermal imaging; 

(c) physical examination of skin and hair; 30 

(d) auscultation; 

(e) external palpation; 

(f) retinoscopy; 

(g) external collection of urine, faeces or saliva samples; 

(h) external measurement of blood pressure; 35 

(i) electrocardiography. 
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36 Medical examination of groups 

(1) Where— 

(a) a person in relation to whom a health board is satisfied as to the matters 
mentioned in section 33(1) is one of a group of two or more persons; and 

(b) the board is satisfied that it is necessary, to avoid or minimise a significant risk to 5 
public health, for each member of the group to be medically examined, 

the board may apply under section 33(2) for an order in relation to all of the persons in 
that group. 

(2) Where subsection (1) applies— 

(a) sections 31(3) to (5) and 33(3) apply in relation to the persons in the group as they 10 
apply in relation to a person; 

(b) the certificate mentioned in section 33(3)(b) must state, in addition to the matters 
mentioned in section 33(3)(b)(i), that the competent person is satisfied that it is 
necessary, to avoid or minimise an actual or anticipated significant risk to public 
health, for all the persons in the group to be medically examined; 15 

(c) the sheriff may, if satisfied— 

(i) as to the matters mentioned in section 34(2)(a) and (b) in relation to at least 
one member of the group; and 

(ii) as to the matter mentioned in section 34(2)(c) in relation to each member of 
the group, 20 

make an order under section 34(1) in relation to each member of the group; and 

(d) section 34(5) applies in relation to the persons in the group as it applies to a 
person. 

 
Exclusion orders and restriction orders 

37 Exclusion orders 25 

(1) This section applies where— 

(a) a health board knows that a person who is present in that board’s area— 

(i) has an infectious disease; 

(ii) has been exposed to an organism which causes such a disease; 

(iii) is contaminated; or 30 

(iv) has been exposed to a contaminant; and 

(b) it appears to the board that as a result— 

(i) there is a significant risk to public health; and 

(ii) it is necessary, to avoid or minimise that risk, for the person to be excluded 
from certain places. 35 

(2) A health board competent person may make an order (an “exclusion order”)— 

(a) prohibiting the person from entering or remaining in any place; and 

(b) imposing such conditions (if any) on the person as the competent person considers 
appropriate. 
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(3) A competent person— 

(a) may not make an exclusion order unless that person is satisfied as to the matters 
mentioned in subsection (1); 

(b) must, when making such an order, have regard to the desirability of imposing the 
least restrictive order necessary to protect public health. 5 

(4) The exclusion order must— 

(a) specify— 

(i) the person to whom it applies; 

(ii) subject to subsection (5), the place, or type of place, from which the person 
is excluded; and 10 

(iii) any conditions imposed on the person; 

(b) be served on the person to whom it applies; and 

(c) be copied to— 

(i) any person who was given an explanation under section 31(4); and 

(ii) any other person the competent person considers appropriate. 15 

(5) An exclusion order may not specify, as a place from which a person is excluded, that 
person’s place of residence. 

(6) An exclusion order has effect only from the time it is served on the person to whom it 
applies. 

 
38 Restriction orders 20 

(1) This section applies where— 

(a) a health board knows that a person who is present in that board’s area— 

(i) has an infectious disease; 

(ii) has been exposed to an organism which causes such a disease; 

(iii) is contaminated; or 25 

(iv) has been exposed to a contaminant; and 

(b) it appears to the board that as a result— 

(i) there is a significant risk to public health; and 

(ii) it is necessary, to avoid or minimise that risk, for the person to be restricted 
from carrying on certain activities. 30 

(2) A health board competent person may make an order (a “restriction order”)— 

(a) prohibiting the person from carrying on any activity; and 

(b) imposing such conditions (if any) on the person as the competent person considers 
appropriate. 

(3) A competent person— 35 

(a) may not make a restriction order unless that person is satisfied as to the matters 
mentioned in subsection (1); 
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(b) must, when making a restriction order, have regard to the desirability of imposing 

the least restrictive order necessary to protect public health. 

(4) The restriction order must— 

(a) specify— 

(i) the person to whom it applies; 5 

(ii) the activity, or type of activity, which the person is prohibited from 
carrying on; and 

(iii) any conditions imposed on the person; 

(b) be served on the person to whom it applies; and 

(c) be copied to— 10 

(i) any person who was given an explanation under section 31(4); and 

(ii) any other person the competent person considers appropriate. 

(5) A restriction order has effect only from the time it is served on the person to whom it 
applies. 

 
Quarantine 15 

39 Application to have person quarantined 

(1) This section applies where— 

(a) a health board knows or suspects that a person who is present in that board’s 
area— 

(i) has an infectious disease; 20 

(ii) has been exposed to an organism which causes such a disease; 

(iii) is contaminated; or 

(iv) has been exposed to a contaminant; and 

(b) it appears to the board that as a result— 

(i) there is or may be a significant risk to public health; and 25 

(ii) it is necessary, to avoid or minimise that risk, for the person to be 
quarantined. 

(2) The board may apply to the sheriff for the area within which the board has its principal 
office for an order under section 40(1) (a “quarantine order”). 

(3) An application under subsection (2) must— 30 

(a) specify— 

(i) the person in relation to whom the quarantine order is sought; 

(ii) why the board considers it necessary for the person to be quarantined; 

(iii) the place in which it is proposed to quarantine the person; 

(iv) the period for which it is proposed to quarantine the person; 35 

(v) the steps (if any) mentioned in section 46(2) which the board considers it 
necessary to take in relation to the person; 
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(vi) the conditions (if any) which the board considers it is necessary to include 
in the order; 

(vii) whether an explanation has been given under section 31(3) or (4); 

(viii) where such an explanation has been given, any response made by or 
representations made on behalf of the person in relation to whom the order 5 
is sought; 

(ix) where no such explanation has been given, the reason why the application 
must be made as a matter of urgency; and 

(b) include a certificate— 

(i) stating that a health board competent person is satisfied as to the matters 10 
mentioned in subsection (1); and 

(ii) signed by that person. 

(4) In this Part, references to a person being “quarantined” are references to the person 
being detained in that person’s residence or in another place (not being a hospital); and 
cognate expressions are to be construed accordingly. 15 

 
40 Quarantine orders 

(1) The sheriff may, if satisfied as to the matters mentioned in subsection (2), make a 
quarantine order in respect of a person— 

(a) authorising— 

(i) the quarantining of the person; 20 

(ii) where the person is not in the place in which that person is to be 
quarantined, the removal of the person to that place; and 

(iii) the taking in relation to the person of such of the steps mentioned in section 
46(2) (if any) as the sheriff considers appropriate; and 

(b) imposing such conditions (if any) in relation to the quarantine as the sheriff 25 
considers appropriate. 

(2) The matters referred to in subsection (1) are— 

(a) that it is known, or there are reasonable grounds to suspect, that the person— 

(i) has an infectious disease; 

(ii) has been exposed to an organism which causes such a disease; 30 

(iii) is contaminated; or 

(iv) has been exposed to a contaminant; 

(b) that as a result— 

(i) there is or may be a significant risk to public health; and 

(ii) it is necessary, to avoid or minimise that risk, for the person to be 35 
quarantined; and 

(c) that, before the application under section 39(2) was made— 

(i) the health board complied with section 31(3) or (4); or 
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(ii) the risk to public health is such that the application required to be made 

urgently. 

(3) A quarantine order has effect for such period, not exceeding 3 weeks beginning with the 
day on which the order is made, as the sheriff considers appropriate. 

(4) A person may be removed to a place in which the person is to be quarantined by— 5 

(a) a constable; 

(b) an officer of the health board; 

(c) an officer of a local authority; or 

(d) any other person the sheriff considers appropriate. 

(5) Conditions imposed by a quarantine order may include— 10 

(a) conditions relating to— 

(i) the persons who may have access to the place in which a person is 
quarantined; and 

(ii) the purposes for which such persons may have access; 

(b) conditions relating to— 15 

(i) the persons who may have access to the quarantined person; and 

(ii) the purposes for which such persons may have access; 

(c) conditions relating to the welfare of the quarantined person. 

(6) A quarantine order must— 

(a) specify— 20 

(i) the person to whom the order applies; 

(ii) the place in which the person is to be quarantined; 

(iii) the period for which the person is to be quarantined; 

(iv) the steps mentioned in section 46(2) (if any) which may be taken in relation 
to the quarantined person; and 25 

(v) any conditions imposed; 

(b) be served on the person to whom it applies; and 

(c) be copied to— 

(i) any person to whom an explanation was given under section 31(4); and 

(ii) any other person the sheriff considers appropriate. 30 

 
Removal to and detention in hospital 

41 Application to have person detained in hospital 

(1) This section applies where— 

(a) a health board knows that a person who is present in that board’s area— 

(i) has an infectious disease; or 35 

(ii) is contaminated; and 
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(b) it appears to the board that as a result— 

(i) there is a significant risk to public health; and 

(ii) it is necessary, to avoid or minimise that risk, for the person to be detained 
in hospital. 

(2) The board may apply to the sheriff for the area within which the board has its principal 5 
office— 

(a) where the person is not in hospital, for an order under section 42(1); 

(b) where the person is in hospital, for an order under section 43(1). 

(3) An order referred to in subsection (2) is a “short term detention order”. 

(4) An application under subsection (2) must— 10 

(a) specify— 

(i) the person in relation to whom the order is sought; 

(ii) why the board considers it necessary for the person to be detained in 
hospital; 

(iii) the hospital in which it is proposed to detain the person; 15 

(iv) the period for which it is proposed to detain the person; 

(v) the steps (if any) mentioned in section 46(2) which the board considers it 
necessary to take in relation to the person; 

(vi) whether an explanation has been given under section 31(3) or (4); 

(vii) where such an explanation has been given, any response made by or 20 
representations made on behalf of the person in relation to whom the order 
is sought; 

(viii) where no such explanation has been given, the reason why the application 
must be made as a matter of urgency; and 

(b) include a certificate— 25 

(i) stating that a health board competent person is satisfied as to the matters 
mentioned in subsection (1); and 

(ii) signed by that person. 

 
42 Order for removal to and detention in hospital 

(1) The sheriff may, if satisfied as to the matters mentioned in subsection (2), make an order 30 
authorising— 

(a) the removal of a person to hospital by— 

(i) a constable; 

(ii) an officer of the health board; 

(iii) an officer of a local authority; or 35 

(iv) any other person the sheriff considers appropriate; 

(b) the detention of the person in hospital; and 
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(c) the taking in relation to the person of such of the steps mentioned in section 46(2) 

(if any) as the sheriff considers appropriate. 

(2) The matters referred to in subsection (1) are— 

(a) that the person— 

(i) has an infectious disease; or 5 

(ii) is contaminated; 

(b) that as a result— 

(i) there is a significant risk to public health; and 

(ii) it is necessary, to avoid or minimise that risk, for the person to be admitted 
to and detained in hospital; and 10 

(c) that, before the application under section 41(2)(a) was made— 

(i) the health board complied with section 31(3) or (4); or 

(ii) the risk to public health is such that the application required to be made 
urgently. 

(3) An order under subsection (1) has effect for such period, not exceeding 3 weeks 15 
beginning with the day on which the order is made, as the sheriff considers appropriate. 

(4) An order under subsection (1) must— 

(a) specify— 

(i) the person to whom it applies; 

(ii) the hospital to which the person is to be taken (and in which the person is 20 
to be detained); 

(iii) the period for which the person is to be detained in hospital; and 

(iv) the steps mentioned in section 46(2) (if any) which may be taken in relation 
to the person; 

(b) be served on the person to whom it applies; and 25 

(c) be copied to— 

(i) any person to whom an explanation was given under section 31(4); and 

(ii) any other person the sheriff considers appropriate. 

(5) A person authorised under subsection (1)(a) to remove to hospital a person to whom an 
order under subsection (1) applies may enter any premises in which that person is 30 
present in order to execute the order. 

(6) The power of entry in subsection (5)— 

(a) may be exercised at any time; and 

(b) includes power to use reasonable force. 

 
43 Order for detention in hospital 35 

(1) The sheriff may, if satisfied as to the matters mentioned in subsection (2), make an order 
authorising— 

(a) the detention of a person in hospital; and 
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(b) the taking in relation to the person of such of the steps mentioned in section 46(2) 
(if any) as the sheriff considers appropriate. 

(2) The matters referred to in subsection (1) are— 

(a) that the person— 

(i) has an infectious disease; or 5 

(ii) is contaminated; 

(b) that as a result— 

(i) there is a significant risk to public health; and 

(ii) it is necessary, to avoid or minimise that risk, for the person to be detained 
in hospital; and 10 

(c) that, before the application under section 41(2)(b) was made— 

(i) the health board complied with section 31(3) or (4); or 

(ii) the risk to public health is such that the application required to be made 
urgently. 

(3) An order under subsection (1) has effect for such period, not exceeding 3 weeks 15 
beginning with the day on which the order is made, as the sheriff considers appropriate. 

(4) An order under subsection (1) must— 

(a) specify— 

(i) the person to whom the order applies; 

(ii) the hospital in which the person is to be detained; 20 

(iii) the period for which the person is to be detained in hospital; and 

(iv) the steps mentioned in section 46(2) (if any) which may be taken in relation 
to the person; 

(b) be served on the person to whom it applies; and 

(c) be copied to— 25 

(i) any person to whom an explanation was given under section 31(4); and 

(ii) any other person the sheriff considers appropriate. 

 
44 Application where long term detention in hospital necessary 

(1) This section applies where— 

(a) a person is detained in hospital by virtue of a short term detention order; and 30 

(b) the health board which applied for the short term detention order is satisfied 
that— 

(i) the conditions mentioned in subsection (2)(a) and (b) continue to apply; 

(ii) it continues to be necessary, to avoid or minimise a significant risk to 
public health, for the person to be detained in hospital; and 35 
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(iii) it is necessary, to avoid or minimise that risk, for the person to be so 

detained for a period exceeding the maximum period for which a person 
could be detained by virtue of the short term detention order were that 
order to be extended under section 49(3)(a) (the “short term maximum 
period”). 5 

(2) The conditions referred to in subsection (1)(b)(i) are— 

(a) that the person to whom the order applies— 

(i) has an infectious disease; or 

(ii) is contaminated; and 

(b) that as a result there is a significant risk to public health. 10 

(3) The board may apply to the sheriff for the area within which the board has its principal 
office for an order under section 45(1) (an “exceptional detention order”). 

(4) An application under subsection (3) must— 

(a) specify— 

(i) the person in relation to whom the order is sought; 15 

(ii) why the board considers it necessary for the person to continue to be 
detained in hospital; 

(iii) why the board considers it necessary for the person to be so detained for a 
period exceeding the short term maximum period; 

(iv) the hospital in which it is proposed to detain the person; 20 

(v) the period for which it is proposed to detain the person; 

(vi) the steps (if any) mentioned in section 46(2) which the board considers it 
necessary to take in relation to the person; 

(vii) whether an explanation has been given under section 31(3) or (4); 

(viii) where such an explanation has been given, any response made by or 25 
representations made on behalf of the person in relation to whom the order 
is sought; 

(ix) where no such explanation has been given, the reason why the application 
must be made as a matter of urgency; and 

(b) include a certificate— 30 

(i) stating that a health board competent person from another health board’s 
area is satisfied as to the matters mentioned in subsection (1); and 

(ii) signed by that person. 

 
45 Exceptional detention order 

(1) The sheriff may, if satisfied as to the matters mentioned in subsection (2), make an 35 
exceptional detention order authorising— 

(a) the continued detention of a person in hospital; and 

(b) the taking in relation to the person of such of the steps mentioned in section 46(2) 
(if any) as the sheriff considers appropriate. 

(2) The matters referred to in subsection (1) are— 40 
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(a) that the conditions mentioned in section 44(2)(a) and (b) continue to apply; 

(b) that it continues to be necessary, to avoid or minimise a significant risk to public 
health, for the person to be detained in hospital; 

(c) that it is necessary for the person to be so detained for a period exceeding the 
short term maximum period; and 5 

(d) that, before the application under section 44(3) was made— 

(i) the health board complied with section 31(3) or (4); or 

(ii) the risk to public health is such that the application required to be made 
urgently. 

(3) An exceptional detention order has effect for such period, not exceeding 12 months 10 
beginning with the day on which the order is made, as the sheriff considers appropriate. 

(4) An order under subsection (1) must— 

(a) specify— 

(i) the person to whom the order applies; 

(ii) the hospital in which the person is to be detained; 15 

(iii) the period for which the person is to be detained in hospital; and 

(iv) the steps mentioned in section 46(2) (if any) which may be taken in relation 
to the person; 

(b) be served on the person to whom it applies; and 

(c) be copied to— 20 

(i) any person to whom an explanation was given under section 31(4); and 

(ii) any other person the sheriff considers appropriate. 

 
Quarantine and detention: steps that may be taken 

46 Authorised steps 

(1) Where— 25 

(a) a quarantine order; 

(b) a short term detention order; or 

(c) an exceptional detention order, 

is made, the steps which the order may authorise are the steps mentioned in subsection 
(2). 30 

(2) Those steps are— 

(a) disinfection; 

(b) disinfestation; and 

(c) decontamination. 

 
47 Authorised steps: least invasive and least intrusive procedures 35 

(1) A health care professional taking any step mentioned in section 46(2) which is 
authorised by virtue of— 
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(a) a quarantine order; 

(b) a short term detention order; or 

(c) an exceptional detention order, 

must not, in taking that step, use invasive or intrusive procedures unless that 
professional considers such procedures are necessary to achieve the purpose for which 5 
the step is being taken. 

(2) Where the health care professional considers such procedures are so necessary, the 
professional must use the least invasive and least intrusive procedures practicable. 

 
Variation and extension of orders 

48 Variation of exclusion and restriction orders 10 

(1) This section applies where a person is subject to— 

(a) an exclusion order; or 

(b) a restriction order. 

(2) The health board competent person who made the order may, if that person considers it 
appropriate, modify the order— 15 

(a) in the case of an exclusion order, by varying the place, or type of place, from 
which the person is excluded; 

(b) in the case of a restriction order, by varying the activity, or type of activity, which 
the person is prohibited from carrying on; and 

(c) in either case— 20 

(i) where the order imposed no conditions on the person, by imposing such 
conditions; or 

(ii) in any other case, by modifying any conditions imposed on the person. 

(3)  In subsection (2)(c)(ii), modifying conditions means— 

(a) adding; 25 

(b) varying; or 

(c) removing, 

a condition. 

(4) The competent person must give notice of the modification made to— 

(a) the person to whom the order applies; and 30 

(b) any person to whom the order was copied under section 37(4)(c) or, as the case 
may be, 38(4)(c). 

 
49 Extension of quarantine and hospital detention orders 

(1) This section applies where a person is subject to— 

(a) a quarantine order; 35 

(b) a short term detention order; or 

(c) an exceptional detention order. 
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(2) A health board may, before the period specified in the order expires, apply to the sheriff 
who made the order for an extension of the order. 

(3) The sheriff may, if satisfied as to the matters mentioned in subsection (4)— 

(a) in the case of a quarantine order or a short term detention order, extend the order, 
subject to subsection (6), for a further period not exceeding 3 weeks beginning 5 
with the day on which the period specified in the order would have expired; 

(b) in the case of an exceptional detention order, extend the order, subject to 
subsection (7), for a further period beginning with the day on which the period 
specified in the order would have expired. 

(4) The matters referred to in subsection (3) are— 10 

(a) the matters mentioned in section 40(2)(a) and (b)(i), 42(2)(a) and (b)(i), 43(2)(a) 
and (b)(i) or, as the case may be, 45(2)(a); and 

(b) that it is necessary, to avoid or minimise the risk to public health, for the person to 
continue to be quarantined or, as the case may be, detained in hospital. 

(5) An order may be extended on more than one occasion. 15 

(6) A quarantine order or a short term detention order may not be extended if doing so 
would result in the person to whom it applies being quarantined or, as the case may be, 
detained in hospital for a continuous period exceeding 12 weeks. 

(7) An exceptional detention order may not be extended if doing so would result in the 
person to whom it applies being detained in hospital by virtue of that order for a 20 
continuous period exceeding 12 months. 

 
50 Application for variation of quarantine and hospital detention orders 

(1) This section applies where a person is subject to— 

(a) a quarantine order; 

(b) a short term detention order; or 25 

(c) an exceptional detention order. 

(2) The health board may, if it considers it appropriate, apply to the sheriff who made the 
order for an order under section 51(1) modifying the order. 

(3) An application under subsection (2) must— 

(a) specify— 30 

(i) the order which it is proposed to modify; 

(ii) the person to whom that order applies; and 

(iii) the modification which it is proposed to make; 

(b) be served on the person to whom the order applies; and 

(c) be copied to— 35 

(i) any person to whom an explanation was given under section 31(4); and 

(ii) any other person the board considers appropriate. 

 

41



36 Public Health etc. (Scotland) Bill 
Part 4—Public health functions of health boards 

 
51 Variation of quarantine and hospital detention orders 

(1) The sheriff may, if satisfied that the conditions for making the order continue to apply 
and that it is appropriate to do so, make an order modifying the order to which the 
application relates— 

(a) in the case of a quarantine order, by— 5 

(i) varying the place in which the person is to be quarantined; 

(ii) adding, varying or removing conditions; 

(b) in the case of a short term detention order or an exceptional detention order, by 
varying the hospital in which the person is detained; and 

(c) in either case, by adding or removing any step such as is mentioned in section 10 
46(2). 

(2) An order modified by virtue of subsection (1) has effect from the day on which the order 
under that subsection is served on the person to whom it applies. 

(3) Where the modification under subsection (1) varies the place in which a person is to be 
quarantined or, as the case may be, the hospital in which a person is to be detained, the 15 
order as so modified authorises— 

(a) the removal of the person to that place or, as the case may be, hospital, by— 

(i) a constable; 

(ii) an officer of the health board; 

(iii) an officer of a local authority; or 20 

(iv) any other person the sheriff considers appropriate; and 

(b) the quarantining of the person in that place or, as the case may be, the detention of 
that person in that hospital. 

(4) An order under subsection (1) must— 

(a) specify— 25 

(i) the person to whom the order modified by virtue of that subsection applies; 
and 

(ii) the modification made by virtue of that subsection;  

(b) be served on the person to whom the order applies; and 

(c) be copied to— 30 

(i) any person to whom an explanation was given under section 31(4); and 

(ii) any other person the sheriff considers appropriate. 

 
Review of orders 

52 Duty to review exclusion and restriction orders 

(1) This section applies where a person is subject to— 35 

(a) an exclusion order; or 

(b) a restriction order. 
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(2) Without prejudice to section 53(2), the appropriate health board must, during the period 
of 1 week ending with the relevant day, consider whether— 

(a) the conditions mentioned in subsection (3)(a) and (b) continue to apply; and 

(b) it continues to be necessary, to avoid or minimise a significant risk to public 
health, for the person to be subject to the order. 5 

(3) The conditions referred to in subsection (2)(a) are— 

(a) that the person— 

(i) has an infectious disease; 

(ii) has been exposed to an organism which causes such a disease; 

(iii) is contaminated; or 10 

(iv) has been exposed to a contaminant; and 

(b) that as a result there is a significant risk to public health. 

(4) If, having considered the matters mentioned in subsection (2)(a) and (b), the health 
board is not satisfied— 

(a) that the conditions mentioned in subsection (3)(a) and (b) continue to apply; or 15 

(b) that it continues to be necessary for the person to be subject to the order, 

the health board must direct the health board competent person who made the order to 
revoke it. 

(5) In subsection (2)— 

“appropriate health board” means the board which designated the health board 20 
competent person who made the order; 

“relevant day” means— 

(a) the last day of the period of 3 weeks beginning with the day on which the 
order is made; and 

(b) where that 3-week period has expired, the last day of each subsequent 3-25 
week period. 

 
53 Duty to keep exclusion and restriction orders under review 

(1) This section applies where a person is subject to— 

(a) an exclusion order; or 

(b) a restriction order. 30 

(2) Without prejudice to section 52(2), the appropriate health board must, if requested to do 
so by the person to whom the order applies, and from time to time consider whether— 

(a) the conditions mentioned in section 52(3)(a) and (b) continue to apply; and 

(b) it continues to be necessary, to avoid or minimise a significant risk to public 
health, for the person to be subject to the order. 35 

(3) If, having considered the matters mentioned in subsection (2)(a) and (b), the board is not 
satisfied— 

(a) that the conditions mentioned in section 52(3)(a) and (b) continue to apply; or 
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(b) that it continues to be necessary for the person to be subject to the order, 

the board must direct the health board competent person who made the order to revoke 
it. 

(4) In subsection (2), the “appropriate health board” has the same meaning as in section 
52(5). 5 

 
54 Duty to keep quarantine orders under review  

(1) This section applies where a person is subject to a quarantine order. 

(2) The health board must, if requested to do so by the person to whom the order applies, 
and from time to time consider whether— 

(a) the conditions mentioned in subsection (3)(a) and (b) continue to apply; and 10 

(b) it continues to be necessary, to avoid or minimise a significant risk to public 
health, for the person to be subject to the order. 

(3) The conditions referred to in subsection (2)(a) are— 

(a) that it is known, or there are reasonable grounds to suspect that the person— 

(i) has an infectious disease; 15 

(ii) has been exposed to an organism which causes such a disease; 

(iii) is contaminated; or 

(iv) has been exposed to a contaminant; and 

(b) that as a result there is or may be a significant risk to public health. 

(4) If, having considered the matters mentioned in subsection (2)(a) and (b), the health 20 
board is not satisfied— 

(a) that the conditions mentioned in subsection (3)(a) and (b) continue to apply; or 

(b) that it continues to be necessary for the person to be subject to the order, 

the health board must revoke the order. 

 
55 Duty to keep hospital detention orders under review 25 

(1) This section applies where a person is subject to— 

(a) a short term detention order; or 

(b) an exceptional detention order. 

(2) The health board must, if requested to do so by the person to whom the order applies, 
and from time to time consider whether— 30 

(a) the conditions mentioned in subsection (3)(a) and (b) continue to apply; and 

(b) it continues to be necessary, to avoid or minimise a significant risk to public 
health, for the person to be detained in hospital. 

(3) The conditions referred to in subsection (2)(a) are— 

(a) that the person— 35 

(i) has an infectious disease; or 

(ii) is contaminated; 
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(b) that as a result there is a significant risk to public health. 

(4) If, having considered the matters mentioned in subsection (2)(a) and (b), the health 
board is not satisfied— 

(a) that the conditions mentioned in subsection (3)(a) and (b) continue to apply; or 

(b) that it continues to be necessary for the person to be detained in hospital, 5 

the health board must revoke the order. 

 
Compensation 

56 Compensation for voluntary compliance with request 

(1) A health board must compensate any person who, although not subject to an order 
mentioned in subsection (2), suffers any loss caused by complying with a request by the 10 
board to the person to— 

(a) be quarantined in a place specified by the board; 

(b) be excluded from entering or remaining in a place or type of place so specified; or 

(c) refrain from carrying on any activity or type of activity so specified. 

(2) The orders referred to in subsection (1) are— 15 

(a) an exclusion order; 

(b) a restriction order; 

(c) a quarantine order. 

(3) A request by a health board under subsection (1)— 

(a) is to be made by notice in writing given to the person; and 20 

(b) must specify the matter mentioned in subsection (1)(a), (b) or, as the case may be, 
(c). 

(4) Subsection (1) does not apply where the loss is attributable to the fault of the person 
claiming the loss. 

(5) Any dispute as to— 25 

(a) a person’s entitlement to compensation under this section; or 

(b) the amount of such compensation, 

is to be determined by a single arbiter appointed by agreement between the board and 
the person claiming loss or, if agreement cannot be reached, by the President of the 
Lands Tribunal for Scotland. 30 

(6) The Scottish Ministers may, by regulations, make further provision about compensation 
to which this section applies. 

 
57 Compensation for persons subject to certain orders 

(1) A health board may compensate any person— 

(a) who is subject to— 35 

(i) an exclusion order; 

(ii) a restriction order; or 
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(iii) a quarantine order; and 

(b) who incurs any loss caused by complying with the order. 

(2) Subsection (1) does not apply where the loss is attributable to the fault of the person 
claiming the loss. 

(3) Any dispute as to— 5 

(a) a person’s entitlement to compensation under this section; or 

(b) the amount of such compensation, 

is to be determined by a single arbiter appointed by agreement between the board and 
the person claiming loss or, if agreement cannot be reached, by the President of the 
Lands Tribunal for Scotland. 10 

(4) The Scottish Ministers may, by regulations, make further provision about compensation 
to which this section applies. 

 
Appeals 

58 Appeal against exclusion orders and restriction orders 

(1) This section applies where a person is subject to— 15 

(a) an exclusion order; or 

(b) a restriction order. 

(2) A person mentioned in subsection (3) may appeal to the sheriff against— 

(a) the making of the order; 

(b) any conditions imposed by the order; 20 

(c) any modification of the order under section 48(2); or 

(d) a decision of the health board under section 52(4) or 53(3) not to direct the 
revocation of the order. 

(3) The person referred to in subsection (2) is— 

(a) the person in relation to whom the order applies; or 25 

(b) any person who has an interest in the welfare of such a person. 

(4) An appeal under this section must be made before the expiry of the period of 14 days 
beginning with the day on which the order, modification or, as the case may be, decision 
appealed against is made. 

(5) On an appeal under this section, the sheriff may— 30 

(a) confirm the order; 

(b) modify the order; 

(c) revoke the order; 

(d) make such other order as the sheriff considers appropriate. 

(6) In subsection (5)(b), “modify” is to be construed in accordance with section 48. 35 

 
59 Appeal against quarantine and hospital detention orders 

(1) This section applies where a person is subject to— 
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(a) a quarantine order; 

(b) a short term detention order; or 

(c) an exceptional detention order. 

(2) A person mentioned in subsection (3) may appeal to the sheriff principal against— 

(a) the making of the order; 5 

(b) in the case of a quarantine order, any conditions imposed by the order; 

(c) any steps mentioned in section 46(2) specified in the order,  

(d) the making of an order extending the order under section 49(3); 

(e) the making of an order under section 51(1) modifying the order; or 

(f) a decision of the health board under section 54(4) or, as the case may be, 55(4) not 10 
to revoke the order. 

(3) The person referred to in subsection (2) is— 

(a) the person in relation to whom the order applies; or 

(b) any person who has an interest in the welfare of such a person. 

(4) An appeal under this section must be made before the expiry of the period of 21 days 15 
beginning with the day on which the order or, as the case may be, decision appealed 
against is made. 

(5) On an appeal under this section, the sheriff principal may— 

(a) confirm the order; 

(b) modify the order; 20 

(c) revoke the order; 

(d) make such other order as the sheriff principal considers appropriate. 

(6) In subsection (5)(b), “modify” is to be construed in accordance with section 51. 

 
60 Appeal to Court of Session 

(1) A person who appealed under section 58(2) or, as the case may be, 59(2) may, with the 25 
leave of the sheriff or, as the case may be, the sheriff principal, appeal against a decision 
mentioned in subsection (2) to the Court of Session. 

(2) A decision referred to in subsection (1) is— 

(a) a decision of the sheriff, on an appeal under section 58(2)— 

(i) to confirm the exclusion order appealed against; 30 

(ii) to confirm the restriction order appealed against; or 

(iii) to modify the order; or 

(b) a decision of the sheriff principal, on an appeal under section 59(2)— 

(i) to confirm the order appealed against; or 

(ii) to modify the order. 35 

(3) A health board may, with the leave of the sheriff or, as the case may be, the sheriff 
principal, appeal against a decision mentioned in subsection (4) to the Court of Session. 
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(4) A decision referred to in subsection (3) is— 

(a) a decision of the sheriff, on an appeal under section 58(2)— 

(i) to revoke the exclusion order appealed against; 

(ii) to revoke the restriction order appealed against; or 

(iii) to modify the order; or 5 

(b) a decision of the sheriff principal, on an appeal under section 59(2)— 

(i) to revoke the order appealed against; or 

(ii) to modify the order. 

(5) An appeal under this section may be made only on the ground that— 

(a) the sheriff or sheriff principal erred in law; 10 

(b) the decision of the sheriff or sheriff principal was not supported by the facts 
established by the sheriff or sheriff principal in the appeal. 

(6) On an appeal under this section, the Court of Session may— 

(a) confirm the order; 

(b) modify the order; 15 

(c) revoke the order; 

(d) make such other order as the Court considers appropriate. 

 
61 Effect of appeal under section 58, 59 or 60 

Despite the making of an appeal under section 58(2), 59(2) or 60(1) or (3), the order, 
modification or decision appealed against has effect pending determination of the 20 
appeal. 

 
Breach of orders and offences 

62 Absconding from quarantine 

(1) Where a person who is subject to a quarantine order breaches that order by 
absconding— 25 

(a) while being removed to the place at which that person is to be quarantined; or 

(b) from that place, 

that person is liable to be taken into custody by a person mentioned in subsection (2) and 
detained in accordance with subsections (3) and (4). 

(2) The persons who may take a quarantined person into custody are— 30 

(a) a constable; 

(b) an officer of a health board; 

(c) an officer of a local authority. 

(3) The quarantined person may be detained in— 

(a) a hospital; or 35 

(b) any other place. 
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(4) The period for which the quarantined person may be detained by virtue of subsection (1) 
is the period or, as the case may be, the remainder of the period for which the quarantine 
of that person is authorised. 

(5) In calculating the period mentioned in subsection (4), the period beginning when the 
quarantined person absconded and ending when that person is detained in accordance 5 
with subsection (1) is to be left out of account. 

(6) A person who may take a quarantined person into custody may enter any premises in 
which the quarantined person is present. 

(7) The power of entry in subsection (6)— 

(a) may be exercised at any time; and 10 

(b) includes power to use reasonable force. 

(8) A person who is taken into custody under this section and who absconds remains liable 
to be taken into custody under and detained in accordance with this section. 

(9) Notwithstanding the detention of a quarantined person in accordance with subsections 
(3) and (4), the health board may apply under section 49(2) for an extension of the 15 
quarantine order; and, where such an extension is granted, the quarantined person may 
be removed by a person mentioned in section 40(4) to the place in which the person is to 
be quarantined. 

 
63 Absconding from hospital 

(1) This section applies where a person is subject to— 20 

(a) a short term detention order; or 

(b) an exceptional detention order. 

(2) A person who absconds— 

(a) while being removed to the hospital in which that person is to be detained; or 

(b) from the hospital in which the person is detained, 25 

is liable to be taken into custody by a person mentioned in subsection (3) and returned to 
hospital in accordance with subsection (4). 

(3) The persons who may take a person who has absconded into custody are— 

(a) a constable; 

(b) an officer of a health board; 30 

(c) an officer of a local authority. 

(4) The absconding person may— 

(a) be returned to the hospital in which the person’s detention is authorised; and 

(b) be detained there for the period or, as the case may be, the remainder of the period 
for which detention of that person is authorised. 35 

(5) In calculating the period mentioned in subsection (4)(b), the period beginning when the 
person absconded and ending when that person is returned to hospital by virtue of 
subsection (2) is to be left out of account. 

(6) A person who may take an absconding person into custody may enter any premises in 
which the person is present. 40 
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(7) The power of entry in subsection (6)— 

(a) may be exercised at any time; and 

(b) includes power to use reasonable force. 

(8) A person who is taken into custody under this section and who absconds remains liable 
to be taken into custody under and dealt with in accordance with this section. 5 

 
64 Obstruction 

A person commits an offence if that person intentionally obstructs— 

(a) a health care professional authorised by virtue of an order under section 34(1) to 
medically examine a person; or 

(b) a person authorised by virtue of section 42(1) to remove a person to hospital. 10 

 
65 Offences arising from breach of orders under this Part 

(1) A person subject to an order mentioned in subsection (2) who breaches that order 
commits an offence. 

(2) The order referred to in subsection (1) is— 

(a) an order under section 34(1) authorising medical examination; 15 

(b) an exclusion order; 

(c) a restriction order; 

(d) a quarantine order; 

(e) a short term detention order; 

(f) an exceptional detention order. 20 

 
Procedures 

66 Applications and appeals 

(1) In this Part— 

(a) any reference to an application to the sheriff is a reference to a summary 
application; and 25 

(b) any reference to an appeal to the sheriff or sheriff principal is a reference to an 
appeal by summary application. 

(2) The sheriff may determine an application under this Part (other than an appeal)— 

(a) in chambers; 

(b) in the absence of the person to whom the application relates. 30 
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PART 5 

PUBLIC HEALTH FUNCTIONS OF LOCAL AUTHORITIES 

Facilities for disinfection etc. 

67 Provision of facilities for disinfection etc. 

(1) Each local authority must provide or ensure the provision, for its area, of— 5 

(a) facilities and equipment for— 

(i) the disinfection of; 

(ii) the disinfestation of; 

(iii) the decontamination of; and 

(iv) other connected operations in relation to, 10 

things and premises which are infected, infested or contaminated; 

(b) facilities and equipment for the destruction of such things; and 

(c) means for transporting such things to such facilities and equipment. 

(2) An authority may comply with subsection (1)(a) and (b) by providing or ensuring the 
provision of mobile facilities and equipment only; and, where it does so, subsection 15 
(1)(c) does not apply. 

(3) An authority may enter into an agreement with any person for the provision by that 
person of the facilities, equipment and means of transport referred to in subsection (1). 

(4) Facilities and equipment provided under subsection (1) need not be in the area of the 
local authority. 20 

(5) In this Part— 

“contaminated” includes having been exposed to— 

(a) a person who is contaminated; 

(b) a contaminant; or 

(c) an animal or insect which is contaminated; 25 

“infected” includes having been exposed to— 

(a) a person who has an infectious disease; 

(b) an organism which causes any such disease; or 

(c) an animal or insect which has or carries a disease or organism which is a 
risk to human health; and 30 

“infested” means infested with an animal or insect which has or carries a disease 
or organism which is a risk to human health. 

(6) In subsection (5), “animal” means a vertebrate other than a human. 

 
Disinfection etc. of premises and things 

68 Notice on occupier or owner of infected etc. premises or things 35 

(1) This section applies where— 

(a) a local authority knows or suspects that— 
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(i) any premises in its area are; or 

(ii) any thing in or on such premises is, 

infected, infested or contaminated; and 

(b) it appears to the authority that as a result it is necessary, to prevent, or prevent the 
spread of, infectious disease or contamination, for one or more of the steps 5 
mentioned in subsection (2) to be taken. 

(2) Those steps are— 

(a) the— 

(i) disinfection; 

(ii) disinfestation; or 10 

(iii) decontamination, 

of the premises or of a thing in or on the premises; 

(b) the destruction of such a thing; 

(c) other connected operations in relation to such things or premises. 

(3) The authority may serve notice on the person who is— 15 

(a) the occupier of the premises; or 

(b) where the premises are unoccupied, the owner of them, 

requiring that person to take one or more of the steps mentioned in subsection (2). 

(4) Where— 

(a) a notice is served under subsection (3)(a) on the occupier of premises; and 20 

(b) that occupier is not the owner of those premises, 

the authority must serve a copy of the notice on the owner.  

(5) The authority may serve notice under subsection (3) only where a local authority 
competent person certifies that the person is satisfied as to the matters mentioned in 
subsection (1). 25 

(6) A notice under subsection (3) must— 

(a) be in, or as nearly as may be in, the form prescribed; 

(b) specify the steps which the person on whom the notice is served must take; 

(c) specify the period before the expiry of which those steps must be taken; and 

(d) advise the person on whom the notice is served that, where that person fails to 30 
comply with the notice, the local authority may take those steps. 

(7) Where, before the expiry of the period mentioned in subsection (6)(c), the person on 
whom the notice is served consents, an authorised officer may do anything that officer 
would, under section 70(2), be entitled to do. 

(8) In this Part, “authorised officer” means an officer of the local authority authorised by it 35 
for the purposes of this section, section 69, 70, 71, 72, 73 or, as the case may be, 74. 

 
69 Inspection of premises in relation to which notice served 

(1) This section applies where— 

52



Public Health etc. (Scotland) Bill 47 
Part 5—Public health functions of local authorities 
 

(a) a local authority serves notice under section 68(3); and 

(b) the period mentioned in section 68(6)(c) expires. 

(2) An authorised officer, and any other person authorised by the officer, may enter the 
premises for the purpose of ascertaining whether the steps specified in the notice have 
been taken. 5 

(3) An authorised officer entitled to enter premises under subsection (2) must, if requested 
to do so, produce a document showing that officer’s authority. 

 
70 Failure to comply with notice 

(1) This section applies where— 

(a) a local authority serves notice under section 68(3); 10 

(b) the period mentioned in section 68(6)(c) expires; and 

(c) the person on whom the notice is served fails to take the steps specified in the 
notice. 

(2) An authorised officer, and any other person authorised by the officer, may— 

(a) enter the premises; 15 

(b) direct that— 

(i) those premises (or any part of them) are; or 

(ii) any thing in or on them is, 

to be left undisturbed (whether generally or in particular respects) for so long as 
the officer considers appropriate; 20 

(c) take— 

(i) any step specified in the notice; and 

(ii) any other step mentioned in section 68(2) as that officer considers 
appropriate; 

(d) remove any thing from the premises for the purpose of taking any such step at any 25 
other place. 

(3) An authorised officer who enters any unoccupied premises by virtue of subsection (2)(a) 
must leave the premises as effectively secured against unauthorised entry as the officer 
found them. 

 
71 Power of local authority to disinfect etc. premises or things 30 

(1) This section applies where— 

(a) a local authority knows or suspects that— 

(i) any premises in its area are; or 

(ii) any thing in or on such premises is, 

infected or contaminated; and 35 

(b) it appears to the authority that as a result— 
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(i) it is necessary, to prevent, or prevent the spread of, infectious disease or 

contamination, for one or more of the steps mentioned in section 68(2) to 
be taken; and 

(ii) it is not reasonably practicable for any person on whom a notice under 
section 68(3) might be served to take those steps. 5 

(2) The authority may serve notice on the person who is— 

(a) the occupier of the premises; or 

(b) where the premises are unoccupied, the owner of them, 

requiring that person to give an authorised officer access to the premises or thing in 
order for any of the steps mentioned in section 68(2) to be taken. 10 

(3) Where— 

(a) a notice is served under subsection (2) on the occupier of premises; and 

(b) the occupier is not the owner of those premises, 

the authority must serve a copy of the notice on the owner.  

(4) The local authority may serve notice under subsection (2) only where a local authority 15 
competent person certifies that the person is satisfied as to the matters in subsection (1). 

(5) A notice under subsection (2) must— 

(a) be in, or as nearly as may be in, the form prescribed; 

(b) specify the steps which the authority proposes to take; and 

(c) specify the period before the expiry of which those steps are to be taken. 20 

(6) An authorised officer, and any other person authorised by the officer, may— 

(a) enter the premises; 

(b) direct that— 

(i) those premises (or any part of them) are; or 

(ii) any thing in or on them is, 25 

to be left undisturbed (whether generally or in particular respects) for so long as 
the officer considers appropriate; 

(c) take— 

(i) any step specified in the notice; and 

(ii) any other step mentioned in section 68(2) as that officer considers 30 
appropriate; and 

(d) remove any thing from the premises for the purpose of taking any such step at any 
other place. 

(7) An authorised officer who enters any unoccupied premises by virtue of subsection (6)(a) 
must leave the premises as effectively secured against unauthorised entry as the officer 35 
found them. 

 
72 Entry to dwellinghouses 

(1) Where an authorised officer proposes, in exercise of any power conferred by— 
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(a) section 69(2); 

(b) section 70(2); or 

(c) section 71(6), 

to enter a dwellinghouse, the conditions set out in subsections (2) and (3) must be 
satisfied. 5 

(2) The first condition is that the officer has given 48 hours’ notice of the proposed entry to 
a person who appears to be the occupier of the dwellinghouse. 

(3) The second condition is that— 

(a) the person who appears to be the occupier of the dwellinghouse has consented; or 

(b) entry is effected under the authority of a warrant issued under section 73(2). 10 

(4) In this Part, “dwellinghouse” has the meaning given by section 26. 

 
73 Warrant to enter and take steps 

(1) This section applies where— 

(a) a person entitled to enter premises under this Part— 

(i) has been refused entry; or 15 

(ii) reasonably anticipates entry being refused; 

(b) premises which such a person is entitled to enter are unoccupied; 

(c) the occupier of such premises is temporarily absent and there is urgency; or 

(d) a person entitled to enter premises under this Part— 

(i) has been prevented from taking any step which that person is entitled under 20 
this Part to take; or 

(ii) reasonably anticipates being prevented from doing so. 

(2) The sheriff or a justice of the peace may, on the summary application of a local 
authority, by warrant authorise an officer of the authority (and any person authorised by 
the officer)— 25 

(a) to enter the premises; 

(b) to direct that— 

(i) those premises (or any part of them) are; or 

(ii) any thing in or on them is, 

to be left undisturbed (whether generally or in particular respects) for so long as 30 
the officer considers appropriate; 

(c) to take any step mentioned in section 68(2). 

(3) The sheriff or justice of the peace must not, under subsection (2), authorise entry to a 
dwellinghouse or the doing of anything mentioned in subsection (2)(b) or (c) unless the 
sheriff or justice is satisfied that— 35 

(a) notice has been given under section 72(2); and 

(b) the period of notice has expired 

(4) The power of entry in subsection (2)(a)— 
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(a) may be exercised at any time; and 

(b) includes power to use reasonable force. 

(5) A warrant under this section continues in force until the purpose for which it is issued is 
fulfilled. 

 
74 Use of powers in emergencies 5 

(1) This section applies where an authorised officer who is entitled to enter premises by 
virtue of this Part considers, on reasonable grounds, that there is an emergency. 

(2) The power of entry which the officer has— 

(a) may be exercised at any time; and 

(b) includes power to use reasonable force. 10 

(3) Where the premises in relation to which the officer proposes to exercise the power are a 
dwellinghouse, section 72 does not apply. 

(4) The authorised officer may, on entering premises by virtue of this section, do anything 
which that officer is entitled under this Part to do. 

(5) An authorised officer who enters any unoccupied premises by virtue of subsection (2) 15 
must leave the premises as effectively secured against unauthorised entry as the officer 
found them. 

(6) This section applies despite the making of an appeal under section 78(1). 

(7) In this section, there is an “emergency” if— 

(a) there is a significant risk to public health; and 20 

(b) the nature of that risk is such that immediate action is necessary to prevent, or 
prevent the spread of, infectious disease or contamination. 

 
Offences 

75 Obstruction 

A person commits an offence if the person intentionally obstructs an authorised officer 25 
or any other person doing anything that officer or person is authorised to do by virtue 
of— 

(a) section 69(2); 

(b) section 70(2); 

(c) section 71(6); or 30 

(d) section 73(2). 

 
Recovery of expenses 

76 Recovery of expenses 

(1) A local authority may recover any reasonable expenses it incurs in doing anything it is 
entitled to do under— 35 

(a) section 68(7); 

(b) section 70(2); 
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(c) section 71(6); or 

(d) section 73(2), 

from the person on whom the notice under section 68(3) or, as the case may be, 71(2) 
was served. 

(2) The local authority may also recover any administrative expenses incurred by it in 5 
connection with the thing to which the expenses relate. 

(3) The local authority may declare that any sums recoverable under this section are to be 
payable by instalments. 

(4) Notice of any such declaration must be served on the person from whom the sums are 
recoverable. 10 

 
Compensation 

77 Compensation 

(1) A local authority must compensate any person who suffers loss or damage caused by 
any person doing or failing to do anything which that person is entitled or, as the case 
may be, required to do under— 15 

(a) section 68(7); 

(b) section 70(2); 

(c) section 71(6); or 

(d) section 73(2). 

(2) Subsection (1) does not apply where the loss or damage— 20 

(a) is attributable to the fault of the person who suffered the loss or damage; or 

(b) is loss or damage which relates to— 

(i) any infected, infested or contaminated premises which are damaged as a 
result of the disinfection, disinfestation or decontamination of the premises 
or any thing in or on them; or 25 

(ii) any infected, infested or contaminated thing, in or on premises, which is 
damaged or destroyed as a result of the disinfection, disinfestation or 
decontamination of the thing or premises. 

(3) Any dispute as to— 

(a) a person’s entitlement to compensation under subsection (1); or 30 

(b) the amount of such compensation, 

is to be determined by a single arbiter appointed by agreement between the authority and 
the person claiming loss or damage, or, if agreement cannot be reached, by the President 
of the Lands Tribunal for Scotland. 

 
Appeals 35 

78 Appeals against notices under this Part 

(1) Any person on whom a notice under— 

(a) section 68(3); or 
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(b) section 71(2), 

is served may appeal to the sheriff. 

(2) An appeal under this section may be made against— 

(a) the notice; 

(b) any requirement specified in it. 5 

(3) An appeal under this section must be made before the expiry of the period of 14 days 
beginning with the day after the day on which the notice is served. 

(4) An appeal under this section is to be made by summary application. 

(5) On an appeal under this section, the sheriff may— 

(a) revoke the notice; 10 

(b) remove or vary any requirement specified in the notice; 

(c) make such other order as the sheriff considers appropriate. 

 
79 Appeal to sheriff principal 

(1) A person who appealed under section 78(1) may, with the leave of the sheriff, appeal 
against a decision mentioned in subsection (2) to the sheriff principal. 15 

(2) A decision referred to in subsection (1) is a decision of the sheriff— 

(a) not to revoke the notice appealed against; 

(b) not to remove or vary any requirement specified in the notice. 

(3) A local authority may, with the leave of the sheriff, appeal against a decision mentioned 
in subsection (4) to the sheriff principal. 20 

(4) A decision referred to in subsection (3) is a decision of the sheriff— 

(a) to revoke the notice appealed against; 

(b) to remove or vary any requirement specified in the notice. 

(5) An appeal under this section is to be made by summary application. 

(6) On an appeal under this section, the sheriff principal may— 25 

(a) confirm the notice; 

(b) remove or vary any requirement specified in the notice; 

(c) revoke the notice; 

(d) make such other order as the sheriff principal considers appropriate. 

 
80 Appeal to Court of Session 30 

(1) A person who appealed under section 79(1) or (3) may, with the leave of the sheriff 
principal, appeal against the sheriff principal’s decision to the Court of Session. 

(2) An appeal under this section may be made on a point of law only. 

(3) On an appeal under this section, the Court of Session may— 

(a) confirm the notice; 35 

(b) remove or vary any requirement specified in the notice; 
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(c) revoke the notice; 

(d) make such other order as the Court considers appropriate. 

 
Existing functions 

81 Application of this Part where other functions being exercised 

(1) This section applies where— 5 

(a) a local authority; or 

(b) any other person, 

has functions under any other enactment in relation to premises or things which are 
infected, infested or contaminated. 

(2) A function to which subsection (1) applies is an “existing function”. 10 

(3) A local authority may not exercise any function conferred on it by virtue of this Part if 
and to the extent that— 

(a) the authority or any other person is exercising an existing function; or 

(b) the authority is aware that another person is likely imminently to exercise an 
existing function, 15 

in relation to the infected, infested or contaminated premises or thing. 

(4) Subsection (3) does not affect the functions conferred on a local authority by virtue of 
section 67(1). 

 

PART 6 

MORTUARIES ETC. 20 

Provision of mortuaries 

82 Provision of mortuaries by local authorities 

(1) Each local authority must provide or ensure the provision for its area of such— 

(a) premises and facilities for the reception and temporary storage of the bodies of 
persons who die in the authority’s area; and 25 

(b) premises and facilities for the post-mortem examination of such bodies, 

as it considers appropriate. 

(2) Subsection (1) does not apply in relation to the bodies of persons mentioned in section 
83(2). 

(3) An authority may enter into an agreement with any person for the provision by that 30 
person of the premises and facilities referred to in subsection (1). 

(4) Premises and facilities provided under subsection (1) need not be in the area of the local 
authority providing them or ensuring their provision. 

 
83 Provision of mortuaries by health boards 

(1) Each health board must provide or ensure the provision for its area of such— 35 
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(a) premises and facilities for the reception and temporary storage of the bodies of 

persons mentioned in subsection (2); and 

(b) premises and facilities for the post-mortem examination of such bodies, 

as it considers appropriate. 

(2) Those persons are persons— 5 

(a) who die in a hospital in the board’s area; or 

(b) who die elsewhere and whose bodies are brought to such a hospital. 

(3) Subsection (2) does not apply in relation to bodies of persons the reception, storage or 
post-mortem examination of which is required for the purposes of the functions or under 
the authority of the procurator fiscal. 10 

(4) In this Part, “mortuary” means premises and facilities provided by virtue of this section 
or section 82. 

 
84 Co-operation by local authorities and health boards 

Local authorities and health boards must co-operate with one another in complying with 
their respective duties under section 82(1) or, as the case may be, 83(1). 15 

 
Protection of public from risks arising from bodies 

85 Restriction on release of infected etc. bodies from hospital 

(1) This section applies where— 

(a) the body of a person— 

(i) who has died of an infectious disease; 20 

(ii) who had, immediately before dying, such a disease but who died of another 
cause; or 

(iii) who was, immediately before dying, contaminated (whether the 
contamination caused the death or not), 

is in a hospital; and 25 

(b) the health board responsible for that hospital considers that, as a result of that 
disease or contamination— 

(i) there is a significant risk to public health; and 

(ii) it is necessary, to avoid or minimise that risk, for that body to be retained in 
hospital until the board is satisfied as to the arrangements for its disposal. 30 

(2) The board may in writing direct that the body— 

(a) must not be removed from the hospital without the board’s written authorisation; 
and 

(b) may be removed only— 

(i) by a person specified in the authorisation;  and 35 

(ii) for the purpose of immediate disposal. 
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(3) The board may give a direction under subsection (2) only where a health board 
competent person certifies in writing that the person is satisfied as to the matters 
mentioned in subsection (1). 

(4) Where a board gives a direction under subsection (2) it must explain to any person who 
appears to the board to be responsible for the removal and disposal of the body— 5 

(a) that there is a significant risk to public health; 

(b) the nature of that risk; 

(c) any precautions which the board considers should be taken; and 

(d) any other matter which the board considers appropriate. 

(5) Subsection (4) does not apply in any case where the board has given an explanation 10 
under section 86(2) to the person to whom an explanation under subsection (4) would be 
given. 

(6) Any person who breaches a direction under subsection (2) commits an offence. 

(7) A direction under subsection (2) does not prevent the removal of the body in relation to 
which the direction is made to a mortuary or other similar premises for the purposes of 15 
the post-mortem examination of that body. 

(8) In this Part, “disposal”, in relation to a body— 

(a) means burial or cremation; and 

(b) includes preparation of the body for burial or cremation; 

and cognate expressions are to be construed accordingly. 20 

 
86 Duty of health board where infected etc. person dies 

(1) This section applies where a health board knows that a person in its area— 

(a) has died of an infectious disease; 

(b) had, immediately before dying, such a disease but died of another cause; or 

(c) was, immediately before dying, contaminated (whether the contamination caused 25 
the death or not). 

(2) The board must explain to any person who appears to the board to be responsible for the 
disposal of the person’s body— 

(a) the nature of any risk to public health which results from the disease or 
contamination; 30 

(b) any precautions which the board considers should be taken; and 

(c) any other matter which the board considers appropriate. 

(3) Subsection (2) does not apply in any case where the board has given an explanation 
under section 85(4) to the person to whom an explanation under subsection (2) would be 
given. 35 

 
87 Application for order in relation to bodies retained in premises 

(1) This section applies where— 

(a) the body of a person is being retained in premises; 
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(b) the local authority in whose area the premises are considers that appropriate 

arrangements have not been made for the disposal of the body; and 

(c) that authority is satisfied that, as a result— 

(i) there is a significant risk to public health; and 

(ii) it is necessary, to avoid or minimise that risk, for the body to be 5 
appropriately disposed of. 

(2) The authority may apply to the sheriff for its area for an order under section 88(1). 

(3) An application under subsection (2) must be accompanied by a certificate— 

(a) stating that a local authority competent person is satisfied as to the matters 
mentioned in subsection (1); and 10 

(b) signed by that person. 

(4) In this section, “premises” does not include— 

(a) a mortuary or other similar premises; or 

(b) a hospital. 

 
88 Power of sheriff to order removal to mortuary and disposal 15 

(1) The sheriff may— 

(a) if satisfied that there is a significant risk to public health, make an order 
authorising the local authority to— 

(i) remove the body of a person mentioned in section 87(1)(a) to a mortuary or 
other similar premises; and 20 

(ii) dispose of that body before the expiry of the period specified in the order; 

(b) if satisfied that the risk to public health is such that it is necessary for the body to 
be disposed of immediately, make an order authorising the authority to dispose of 
that body as soon as reasonably practicable. 

(2) Where an authority is authorised by virtue of this section to remove or dispose of a 25 
body, an officer of the authority or any other person authorised by the authority may— 

(a) enter any premises for the purposes of removing that body; and 

(b) take such other steps as are reasonably required in connection with that removal or 
disposal. 

(3) The power of entry in subsection (2)(a)— 30 

(a) may be exercised at any time; and 

(b) includes power to use reasonable force. 

(4) Nothing in this section affects any enactment regulating or authorising the burial or 
cremation of a deceased person. 

(5) Any reasonable expenses incurred by the authority by virtue of an order under 35 
subsection (1) are recoverable from the estate of the deceased person. 

(6) A person commits an offence if that person intentionally obstructs any person exercising 
any function which that person is authorised by virtue of this section to exercise. 
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PART 7 

INTERNATIONAL HEALTH REGULATIONS 

89 International Health Regulations 

(1) The Scottish Ministers may by regulations make provision for the purposes of or in 
connection with implementing any obligations of the United Kingdom created by or 5 
arising under the International Health Regulations so far as they have effect in or as 
regards Scotland. 

(2) Provision under subsection (1) may, in particular— 

(a) confer functions— 

(i) on Scottish Ministers; 10 

(ii) on other persons; 

(b) create offences; 

(c) permit any person to charge in respect of functions carried out under the 
regulations. 

(3) Regulations under subsection (1) may modify any enactment (including this Act). 15 

(4) A person who commits an offence under regulations made under subsection (1) is liable 
to such penalties, not exceeding those mentioned in subsection (5), as are provided for in 
the regulations. 

(5) Those penalties are— 

(a) on summary conviction, imprisonment for a period not exceeding 12 months or a 20 
fine not exceeding the statutory maximum or both; 

(b) on conviction on indictment, imprisonment for a period not exceeding 5 years or a 
fine or both. 

(6) In this section, “the International Health Regulations” means the International Health 
Regulations (2005) adopted by the 58th World Health Assembly of the World Health 25 
Organisation on 23 May 2005 (as they may be amended from time to time). 

 

PART 8 

INFORMATION ON HEALTH EFFECTS OF SUNBEDS 

90 Provision of information on the effects on health of sunbed use 

(1) The Scottish Ministers may, by regulations, require operators of sunbed premises to 30 
provide information to users of those premises regarding the effects on health of sunbed 
use. 

(2) Regulations under subsection (1) may, in particular— 

(a) specify the information which is to be provided; 

(b) require that information to be provided in a particular form; 35 

(c) specify the manner in which that information is to be provided or displayed. 

(3) In this section— 

“operator” means the person having management or control of sunbed premises; 
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“sunbed” means an electrically-powered device designed to produce tanning of 
the skin by the emission of artificial ultraviolet radiation; 

“sunbed premises” means a place at which members of the public are permitted to 
use a sunbed for payment. 

 

PART 9 5 

STATUTORY NUISANCES 

91 Insect nuisance 

(1) Section 79 (statutory nuisances and inspections) of the Environmental Protection Act 
1990 (c.43) (the “1990 Act”) is amended as follows. 

(2) In subsection (1), after paragraph (fa), insert— 10 

“(faa) any insects emanating from premises and being prejudicial to health or a 
nuisance;”. 

(3) After subsection (5A), insert— 

“(5AA) Subsection (1)(faa) above does not apply to insects that are wild animals 
included in Schedule 5 to the Wildlife and Countryside Act 1981 (c.69). 15 

(5AB) For the purposes of subsection (1)(faa) above, “premises” does not include— 

(a) a site of special scientific interest (within the meaning of section 3(6) of 
the Nature Conservation (Scotland) Act 2004 (asp 6)); 

(b) such other place (or type of place) as may be prescribed in regulations 
made by the Scottish Ministers.”. 20 

(4) In subsection (7), in the definition of “premises”, after “land” insert “(subject to 
subsection (5AB) above)”. 

 
92 Artificial light nuisance 

(1) Section 79 of the 1990 Act is further amended as follows. 

(2) In subsection (1), after paragraph (fb), insert— 25 

“(fba) artificial light emitted from— 

(i) premises; 

(ii) any stationary object, 

 so as to be prejudicial to health or a nuisance;”. 

(3) In subsection (2)— 30 

(a) after “(1)(b)” insert “, (fba)”; 

(b) after “premises” insert “(or, in respect of paragraph (fba)(ii) above, a stationary 
object located on premises)”. 

(4) After subsection (5B), insert— 

“(5BA) Subsection (1)(fba) above does not apply to artificial light emitted from a 35 
lighthouse (within the meaning of Part 8 of the Merchant Shipping Act 1995 
(c.21)).”. 
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93 Statutory nuisance: land covered with water 

In section 79(1) of the 1990 Act, after paragraph (e), insert— 

“(ea) any land covered with water which is in such a state as to be prejudicial 
to health or a nuisance;”. 

 
94 Power to make further provision regarding statutory nuisances 5 

(1) The 1990 Act is further amended as follows. 

(2) In section 79— 

(a) in subsection (1), for “(1A)” substitute “(1ZA)”; and 

(b) after subsection (1), insert— 

“(1ZA)The Scottish Ministers may by regulations— 10 

(a) amend this section so as to— 

(i) prescribe additional matters which constitute statutory nuisances 
for the purposes of this Part; 

(ii) vary the description of any matter which constitutes a statutory 
nuisance; 15 

(b) in relation to an amendment under paragraph (a), amend this Act and any 
other enactment to make such incidental, supplementary, consequential, 
transitory, transitional or saving provision as the Scottish Ministers 
consider appropriate.”. 

(3) In section 161 (regulations, orders and directions)— 20 

(a) in subsection (2), at the beginning insert “Subject to subsection (2B) below,”; 

(b) after subsection (2A), insert— 

“(2B) No statutory instrument containing regulations made under section 79(1ZA) 
above may be made unless a draft of it has been laid before, and approved by 
resolution of, the Scottish Parliament.”. 25 

 
95 Enforcement of statutory nuisances: fixed penalty notice 

(1) The 1990 Act is further amended as follows. 

(2) In section 80 (summary proceedings for statutory nuisances), after subsection (4), 
insert— 

“(4A) Where a local authority have reason to believe that a person has committed an 30 
offence under subsection (4) above, the local authority may give that person a 
notice (a “fixed penalty notice”) in accordance with section 80ZA offering the 
person the opportunity of discharging any liability to conviction for that 
offence by payment of a fixed penalty.”. 

(3) After that section, insert— 35 

“80ZA Fixed penalty notice: supplemental 

(1) This section applies to a fixed penalty notice given under section 80(4A). 
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(2) A fixed penalty notice must give reasonable particulars of the circumstances 

alleged to constitute the offence. 

(3) A fixed penalty notice must also state— 

(a) the amount of the fixed penalty; 

(b) the period within which it may be paid; 5 

(c) the— 

(i) person to whom; and 

(ii) address at which, 

 payment may be made; 

(d) the method or methods by which payment may be made; 10 

(e) the consequences of not making a payment within the period for 
payment. 

(4) The amount of the fixed penalty under section 80(4A) is— 

(a) in the case of a nuisance relating to industrial, trade or business premises, 
£400; 15 

(b) in any other case, £150. 

(5) The period for payment of the fixed penalty is 14 days beginning with the day 
after the day on which the notice is given. 

(6) The local authority may extend the period for paying the fixed penalty in any 
particular case if they consider it appropriate to do so by sending notice to the 20 
person to whom the fixed penalty notice was given. 

(7) No proceedings for an offence under section 80(4) may be commenced before 
the end of the period for payment of the fixed penalty. 

(8) In proceedings for an offence under section 80(4), a certificate which— 

(a) purports to be signed by or on behalf of a person having responsibility 25 
for the financial affairs of the local authority; and 

(b) states that payment of the amount specified in the fixed penalty notice 
was or was not received by the expiry of the period within which that 
fixed penalty may be paid, 

 is sufficient evidence of the facts stated. 30 

(9) Where proceedings for an offence in respect of which a fixed penalty notice 
has been given are commenced, the notice is to be treated as withdrawn. 

(10) Any sum received by a local authority under section 80(4A) is to be treated as 
if the fixed penalty payable under that subsection were a fine imposed by the 
justice of the peace court. 35 

(11) The Scottish Ministers may, by regulations— 

(a) provide that fixed penalty notices may not be given in such 
circumstances as may be prescribed; 

(b) provide for the form of a fixed penalty notice; 

(c) provide for the method or methods by which fixed penalties may be paid; 40 
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(d) modify subsection (4)(a) or (b) above so as to substitute a different 
amount (not exceeding level 2 on the standard scale) for the amount for 
the time being specified there; 

(e) modify subsection (5) above so as to substitute a different period for the 
period for the time being specified there; 5 

(f) provide for the keeping of accounts, and the preparation and publication 
of statements of account relating to fixed penalties under this section.”. 

(4) In section 81 (supplementary provisions), for subsection (3), substitute— 

“(3) Where an abatement notice has not been complied with, the local authority 
may, whether or not— 10 

(a) proceedings have been taken for an offence under section 80(4); or 

(b) a fixed penalty notice has been given under section 80(4A) in respect of 
that offence (regardless of whether the fixed penalty notice is accepted), 

 abate the nuisance and do whatever may be necessary in execution of the 
abatement notice.”. 15 

 
96 Sewerage nuisance: local authority powers 

(1) Section 26 of the Water Services etc. (Scotland) Act 2005 (asp 3) is amended as follows. 

(2) In subsection (10), for the words from “nuisance” in the second place where it appears 
to the end, substitute “nuisance— 

(a) which constitutes a sewerage nuisance; and 20 

(b) in respect of which a sewerage code applies.”. 

(3) After that subsection, insert— 

“(10A) Paragraphs 2, 3 and 5 of Schedule 3 to the Environmental Protection Act 1990 
(c.43) apply to the exercise of functions by a local authority under this section 
as they apply to the exercise of functions under Part III of that Act, with the 25 
following modifications— 

(a) in paragraph 2(1)(a), for “statutory nuisance” substitute “sewerage 
nuisance”; 

(b) in paragraph 2(1)(b) and (4)(b), for “Part III” substitute “section 26 of 
the Water Services etc. (Scotland) Act 2005 (asp 3)”; 30 

(c) in paragraph 3(1), for the words from “, on summary conviction” to the 
end substitute— 

“(a) on summary conviction, to a fine not exceeding the statutory 
maximum; 

(b) on conviction on indictment, to a fine.”; 35 

(d) in paragraph 3(2), for the words from “, on summary conviction” to the 
end substitute— 

“(a) on summary conviction, to a fine not exceeding the statutory 
maximum; 

(b) on conviction on indictment, to a fine.”; 40 

(e) in paragraph 5— 
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(i) for the words “executing Part III” substitute “exercising functions 

under section 26 of the Water Services etc. (Scotland) Act 2005”; 

(ii) the words from “(other” to the end are to be disregarded.”. 

 

PART 10 

GENERAL AND MISCELLANEOUS 5 

General and miscellaneous 

97 Equal opportunities 

(1) The Scottish Ministers, health boards, health board competent persons, local authorities 
and local authority competent persons must exercise their functions conferred by virtue 
of this Act in a manner which encourages equal opportunities and in particular the 10 
observance of the equal opportunities requirements. 

(2) In this section, “equal opportunities” and the “equal opportunities requirements” have 
the same meanings as those expressions have in section L2 of Part 2 of Schedule 5 to the 
Scotland Act 1998 (c.46). 

 
98 Disclosure of information 15 

(1) Despite any prohibition or restriction imposed by or under any enactment or rule of law, 
a relevant authority may disclose information obtained or held by the authority under 
this Act in accordance with subsection (2) or (3). 

(2) A relevant authority may disclose information under subsection (1) to another relevant 
authority for the purpose of facilitating the exercise of functions under a provision of— 20 

(a) this Act; or 

(b) any other enactment relating to the protection of public health. 

(3) A relevant authority may disclose information under subsection (1) to any other person 
if the authority considers that it is necessary to do so for the purposes of, or in 
connection with, the protection of public health. 25 

(4) No person is to be subject to any civil or criminal liability in consequence of any 
disclosure made by virtue of subsection (1). 

(5) Information which relates to an individual may be disclosed under this section only if 
the individual consents. 

(6) An authorisation by or under this section of the disclosure of information by or to any 30 
relevant authority also authorises the disclosure of that information by or, as the case 
may be, to any employee of the authority or any other person authorised by the authority 
to make the disclosure or, as the case may be, to receive the information. 

(7) In this section, “relevant authority” means— 

(a) a health board; 35 

(b) a special health board; 

(c) a local authority; 

(d) the common services agency; 

(e) the Scottish Ministers. 
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(8) The Scottish Ministers may by regulations modify the meaning of “relevant authority” 
in subsection (7). 

(9) Any person who, by virtue of this Act— 

(a) must or may provide information; or 

(b) provides or receives information for the purposes of any provision of this Act, 5 

must have regard to any guidance given by the Scottish Ministers. 

 
99 Liability of persons exercising functions 

(1) A person is not liable in any civil or criminal proceedings for anything done in the 
purported exercise of any function conferred by virtue of this Act where the person 
acts— 10 

(a) on reasonable grounds; and 

(b) in good faith. 

(2) Subsection (1) does not affect the liability of any other person in respect of the thing 
done. 

 
100 Offences by bodies corporate etc. 15 

(1) Where an offence under this Act— 

(a) by a body corporate (other than a limited liability partnership), is committed with 
the consent or connivance of, or is attributable to neglect on the part of— 

(i) any director, manager, secretary or other similar officer of the body 
corporate; or 20 

(ii) a person who purports to act in any such capacity; 

(b) by a limited liability partnership, is committed with the consent or connivance of, 
or is attributable to neglect on the part of— 

(i) any member of that partnership; or  

(ii) a person who purports to act as a member; 25 

(c) by a Scottish partnership (other than a limited liability partnership), is committed 
with the consent or connivance of, or is attributable to neglect on the part of— 

(i) any partner; or 

(ii) a person who purports to act as a partner, 

that person as well as the body corporate, the limited liability partnership or the 30 
partnership (as the case may be) is guilty of the offence and is liable to be proceeded 
against and punished accordingly. 

(2) Where the affairs of a body corporate (other than a limited liability partnership) are 
managed by its members, subsection (1) applies in relation to the acts and omissions of a 
member in connection with the member’s functions of management as if the member 35 
were a director of the body corporate. 

 
101 Penalties for offences under this Act 

Any person who commits an offence under this Act is liable— 
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(a) on summary conviction, to imprisonment for a period not exceeding 12 months or 

a fine not exceeding the statutory maximum or both; 

(b) on conviction on indictment, to imprisonment for a period not exceeding 5 years 
or a fine or both. 

 
102 Regulations and orders 5 

(1) Any power conferred by this Act on the Scottish Ministers to make regulations or orders 
is exercisable by statutory instrument. 

(2) Any such power— 

(a) may be exercised so as to make different provision for different cases or 
descriptions of case or for different purposes; 10 

(b) includes power to make such incidental, supplementary, consequential, transitory, 
transitional or saving provision as the Scottish Ministers think fit. 

(3) A statutory instrument containing regulations under this Act is subject to annulment in 
pursuance of a resolution of the Scottish Parliament. 

(4) No statutory instrument containing regulations made under section 89(1) may be made 15 
unless a draft of it has been laid before, and approved by resolution of, the Scottish 
Parliament. 

 
103 Meaning of “premises” 

In this Act— 

“premises” includes— 20 

(a) any land or building; or 

(b) any other place, including— 

(i) a mobile home; and 

(ii) a vehicle; 

“mobile home” means a caravan, houseboat or other moveable structure used as a 25 
dwelling; and 

“vehicle” includes any vessel, aircraft or hovercraft. 

 
104 Interpretation 

In this Act, unless the context otherwise requires— 

“the 1978 Act” means the National Health Service (Scotland) Act 1978 (c.29); 30 

“the 1990 Act” means the Environmental Protection Act 1990 (c.43); 

“common services agency” means the Common Services Agency for the Scottish 
Health Service; 

“contamination” has the meaning given by section 1(5); 

“dwellinghouse” has the meaning given by section 26(4); 35 

“exceptional detention order” means an order under section 45(1); 

“exclusion order” means an order under section 37(2); 
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“health board” means a board constituted by an order under section 2(1)(a) of the 
1978 Act; 

“health board competent person” means a person designated by a health board 
under section 3(1); 

“health care professional” has the meaning given by section 33(4); 5 

“health risk state” has the meaning given by section 14(7); 

“hospital” means— 

(a) any health service hospital (as defined in section 108(1) of the 1978 Act); 
and 

(b) any state hospital (being a hospital provided under section 102(1) of that 10 
Act); 

“infectious disease” has the meaning given by section 1(5); 

“local authority” means a council constituted under section 2 of the Local 
Government etc. (Scotland) Act 1994 (c.39); 

“local authority competent person” means a person designated by a local authority 15 
under section 5(1); 

“NHS identifier” has the meaning given by section 13(8); 

“notifiable disease” has the meaning given by section 12(1); 

“notifiable organism” has the meaning given by section 12(1); 

“prescribed” means prescribed by the Scottish Ministers by regulations; 20 

“protecting public health” has the meaning given by section 1(2); 

“public health investigation” has the meaning given by section 21(1); 

“quarantine order” means an order under section 40(1); 

“restriction order” means an order under section 38(2); 

“short term detention order” means an order under section 42(1) or 43(1); and 25 

“special health board” means a board constituted by an order under section 2(1)(b) 
of the 1978 Act. 

 
105 Minor and consequential amendments 

Schedule 2 (which contains minor amendments and amendments consequential on this 
Act) has effect. 30 

 
106 Repeals, revocations and saving 

(1) Schedule 3 (which contains repeals and revocations) has effect. 

(2) Despite the repeal by schedule 3 of the Public Health (Scotland) Act 1897 (c.38), section 
166 of that Act continues to have effect for the purposes of section 101 of the 1978 Act 
(protection of health boards and common services agency). 35 

 
107 Crown application 

(1) This Act and any regulations and orders made under it bind the Crown. 
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(2) No contravention by the Crown of any provision made by virtue of this Act makes the 

Crown criminally liable. 

(3) But the Court of Session may, on the application of any public body or office-holder 
having responsibility for enforcing that provision, declare unlawful any act or omission 
of the Crown which constitutes such a contravention. 5 

(4) Despite subsection (2), any provision made by virtue of this Act applies to persons in the 
public service of the Crown as it applies to other persons. 

(5) Where the Scottish Ministers certify that it appears to them necessary or expedient in the 
interests of national security that the powers of entry conferred by virtue of this Act are 
not to be exercisable in relation to any Crown premises specified in the certificate, those 10 
powers are not exercisable in relation to those premises. 

(6) In subsection (5), “Crown premises” means any premises held or used by or on behalf of 
the Crown. 

(7) Nothing in this section affects Her Majesty in her private capacity. 

 
108 Short title and commencement 15 

(1) This Act may be cited as the Public Health etc. (Scotland) Act 2007. 

(2) This Act (except this section and section 102) comes into force on such day as the 
Scottish Ministers may by order appoint. 
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SCHEDULE 1 
(introduced by section 12(1)) 

LISTS OF NOTIFIABLE DISEASES AND NOTIFIABLE ORGANISMS 

PART 1 

NOTIFIABLE DISEASES 5 

Anthrax 

Botulism 

Brucellosis 

Cholera 

Clinical syndrome due to E.coli O157 infection 10 

Diphtheria 

Haemolytic Uraemic Syndrome (HUS) 

Haemophilus influenzae type b (Hib) 

Measles 

Meningococcal disease 15 

Mumps 

Necrotizing fasciitis 

Paratyphoid 

Pertussis 

Plague 20 

Poliomyelitis 

Rabies 

Rubella 

Severe Acute Respiratory Syndrome (SARS) 

Smallpox 25 

Tetanus 

Tuberculosis (respiratory or non-respiratory) 

Tularemia 

Typhoid 

Viral haemorrhagic fevers 30 

Yellow Fever 
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PART 2 

NOTIFIABLE ORGANISMS 

Bacillus anthracis 

Bacillus cereus 

Bordetella pertussis 5 

Borrelia burgdorferi 

Brucella genus 

Campylobacter genus 

Chlamydia psittaci  

Clostridium botulinum 10 

Clostridium difficile 

Clostridium tetani 

Corynebacterium diphtheriae (toxigenic strains) 

Coxiella burnetii 

Crimean-Congo haemorrhagic fever virus 15 

Cryptosporidium 

Dengue virus 

Ebola virus 

Echinococcus genus 

Verocytotoxin-producing E.coli (VTEC) 20 

Francisella tularensis 

Giardia lamblia 

Guanarito virus 

Haemophilus influenzae type b (from blood, cerebrospinal fluid or other normally sterile site) 

Hantavirus 25 

Hepatitis A virus 

Hepatitis B virus 

Hepatitis C virus 

Hepatitis E virus 

Influenza virus (all types, including those caused by a new sub-type) 30 

Junín virus 

Kyasanur Forest disease virus 
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Lassa virus 

Legionella genus 

Leptospira genus 

Listeria monocytogenes 

Machupo virus 5 

Marburg virus 

Measles virus 

Mumps virus 

Mycobacterium tuberculosis complex 

Neisseria meningitidis 10 

Norovirus 

Omsk haemorrhagic fever virus 

Plasmodium falciparum, vivax, ovale and malariae 

Polio virus 

Rabies virus 15 

Rickettsia prowazekii 

Rift Valley fever virus 

Rubella virus 

Sabia virus 

Salmonella (all human types) 20 

SARS-associated coronavirus 

Shigella genus 

Enterotoxigenic Staphylococcus aureus 

Staphylococcus aureus (all blood isolates) 

Methicillin-resistant Staphylococcus aureus (MRSA) 25 

Streptococcus pyogenes (from blood, cerebrospinal fluid or other normally sterile site) 

Streptococcus pneumoniae (from blood, cerebrospinal fluid or other normally sterile site) 

Toxoplasma gondii 

Trichinella genus 

Varicella virus 30 

Variola virus 

Vibrio cholerae 
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Yellow Fever virus 

Yersinia enterocolitica 

Yersinia pestis 

Yersinia pseudotuberculosis 

Any other clinically significant pathogen found in blood 5 

 

SCHEDULE 2 
(introduced by section 105) 

MINOR AND CONSEQUENTIAL AMENDMENTS 

The National Assistance Act 1948 (c.29) 

1 In the National Assistance Act 1948, in section 47 (removal to suitable premises of 10 
persons in need of care and attention)— 

(a) in subsection (2), for the words “designated medical officer” substitute “local 
authority competent person”; 

(b) in subsection (7)(b), for the words “designated medical officer” substitute “local 
authority competent person.”; and 15 

(c) after subsection (14) insert— 

“(15) In this section, “local authority competent person” has the meaning given by 
section 5(2) of the Public Health etc. (Scotland) Act 2007 (asp 00).”. 

 
The Statutory Nuisance (Appeals) (Scotland) Regulations 1996 (S.I. 1996/1076) 

2 (1) The Statutory Nuisance (Appeals) (Scotland) Regulations 1996 are amended as follows. 20 

(2) After regulation 2(2)(e)(iii) (appeals under section 80(3) of the 1990 Act), insert “; or 

(iv) is a nuisance falling within section 79(1)(ea), (faa) or (fba) of the 
1990 Act,”. 

 

SCHEDULE 3 
(introduced by section 106) 25 

REPEALS AND REVOCATIONS 

PART 1 

REPEALS 

 
 Enactment Extent of repeal 

30 
 
 
 
 
 

Infectious Disease (Notification) 
Act 1889 (c.72) 
 
Public Health (Scotland) Act 1897 
(c.38) 
 

The whole Act. 
 
 
The whole Act. 
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 Enactment Extent of repeal 
 
 
 
 
5 
 
 
 
 
 
 
10 
 
 
 
 
 
 
 
15 
 
 
 
 
 
 
20 
 
 
 
 
 
25 
 
 
 
 
 

Public Health (Scotland) 
Amendment Act 1907 (c.30) 
 
Public Health (Scotland) Act 1945 
(c.15) 
 
Health Services and Public Health 
Act 1968 (c.46) 
 
 
 
National Health Service (Scotland) 
Act 1978 (c.29) 
 
 
Civic Government (Scotland) Act 
1982 (c.45) 
 
 
AIDS (Control) Act 1987 (c.33) 
 
Food Safety Act 1990 (c.16) 
 
 
 
Environmental Protection Act 1990 
(c.43) 
 
 
 
 
 
Smoking, Health and Social Care 
(Scotland) Act 2005 (asp 13) 
 
Housing (Scotland) Act 2006 (asp 1) 
 

The whole Act. 
 
 
The whole Act. 
 
 
Section 71. 
Section 71A. 
Section 72. 
Section 73. 
 
Section 14. 
In section 108(1), the definition of “designated 
medical officer”. 
 
In section 87(5), the words “or under section 20 of 
the Public Health (Scotland) Act 1897”. 
 
 
The whole Act. 
 
In section 5(3)(a), the words “or, by an order 
under section 172 of the Public Health (Scotland) 
Act 1897, to a port local authority”. 
 
In section 79(7), in the definition of “local 
authority”, the words “, subject to subsection (8) 
below,”; and in subsection (8), the words from 
“or” in the first place where it occurs to “part of a 
port,” and the words “, port local authority or joint 
port local authority, as the case may be,”. 
 
Section 36. 
Schedule 2, paragraph 1. 
 
Section 173(2)(b)(i). 

 
PART 2 

REVOCATIONS 

 Enactment Extent of revocation 
 
 
 
 
 
 

Public Health (Aircraft) (Scotland) 
Regulations 1971 (S.I. 1971/131) 
 
Public Health (Ships) (Scotland) 
Regulations 1971 (S.I. 1971/132) 
 

The whole Regulations. 
 
 
The whole Regulations 
 
 

30 
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 Enactment Extent of revocation 
 
 
 
 
5 
 
 
 
 
 
10 
 
 
 
 
 
 
15 
 
 
 
 
 

National Health Service (Designated 
Medical Officers) (Scotland) 
Regulations 1974 (S.I. 1974/470) 
 
Public Health (Ships) (Scotland) 
Amendment Regulations 1974 (S.I. 
1974/1008) 
 
Public Health (Aircraft) (Scotland) 
Amendment Regulations 1974 (S.I. 
1974/1017) 
 
Public Health (Ships) (Scotland) 
Amendment Regulations 1978 (S.I. 
1978/369) 
 
Public Health (Aircraft) (Scotland) 
Amendment Regulations 1978 (S.I. 
1978/370) 
 
Public Health (Notification of 
Infectious Diseases) (Scotland) 
Regulations 1988 (S.I. 1988/132) 

The whole Regulations. 
 
 
 
The whole Regulations. 
 
 
 
The whole Regulations. 
 
 
 
The whole Regulations. 
 
 
 
The whole Regulations. 
 
 
 
The whole Regulations. 
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EXPLANATORY NOTES 
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CONTENTS 

1. As required under Rule 9.3 of the Parliament‘s Standing Orders, the following documents 

are published to accompany the Public Health etc. (Scotland) Bill introduced in the Scottish 

Parliament on 25 October 2007: 

 Explanatory Notes; 

 a Financial Memorandum; 

 a Scottish Government Statement on legislative competence; and 

 the Presiding Officer‘s Statement on legislative competence. 

A Policy Memorandum is printed separately as SP Bill 3–PM. 

 

 

EXPLANATORY NOTES 

 

INTRODUCTION 

2. These Explanatory Notes have been prepared by the Scottish Government in order to 

assist the reader of the Bill and to help inform debate on it. They do not form part of the Bill and 

have not been endorsed by the Parliament.   

3. The Notes should be read in conjunction with the Bill. They are not, and are not meant to 

be, a comprehensive description of the Bill. So where a section or schedule, or a part of a section 

or schedule, does not seem to require any explanation or comment, none is given. 

THE BILL – OVERVIEW 

4. The Bill is in 10 Parts.  The main provisions of the Bill are as follows: 

Part 1 – Public Health Responsibilities 
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 This sets out the duties of the Scottish Ministers, health boards and local authorities 

to continue to make provision to protect public health in Scotland, without prejudice 

to existing provision in the National Health Service (Scotland) Act 1978. It defines 

―protecting public health‖ in terms of protecting the community, or any part of the 

community, from infectious diseases, contamination or other hazards that constitute a 

danger to human health. Health boards and local authorities are required to designate 

―competent persons‖ to undertake functions assigned to them under the Bill and 

which require professional input at a particular level. The qualifications, training and 

other requirements for competent persons to be able to undertake these functions will 

be set out in regulations.   

 A duty of co-operation is placed on health boards and local authorities in exercising 

the functions under the Bill, and for them to plan, together, for public health 

protection.   

 This Part also sets out the Scottish Ministers‘ powers of intervention if those bodies 

fail to exercise functions in an acceptable manner, including power to direct other 

persons (or organisations) to undertake the functions, and to direct the allocation of 

resources between them.  

 

Part 2 – Notifiable Diseases, Notifiable Organisms and Health Risk States 

 This Part replaces the current statutory arrangements for the notification of infectious 

diseases and the voluntary reporting of organisms by NHS-related laboratories with a 

statutory notification system of suspected or diagnosed infectious diseases and health 

risk states (to be notified by registered medical practitioners) and the notification of 

organisms by all diagnostic laboratories in Scotland that are focused on human 

infections. The notifiable diseases and organisms are set out in Schedule 1.   

 This Part allows the Scottish Ministers to vary the list of notifiable diseases, 

organisms and health risk states and all other aspects of notification by regulation. It 

also sets out the penalties for non-reporting.    

 

Part 3 – Public Health Investigations 

 This Part defines a ―public health investigation‖ and sets out the powers available to 

investigators who may be appointed by the Scottish Ministers, a health board, Health 

Protection Scotland (a division of the Common Services Agency for the Scottish 

Health Service), a local authority or two or more of these persons acting together. 

The powers will only be available in defined circumstances and where there are 

reasonable grounds to suspect that those circumstances are likely to give rise to a 

significant risk to public health.  

 It sets out the offences for this Part of the Bill and the compensation arrangements 

for any loss or damage caused by an investigator or person authorised by an 

investigator in the course of an investigation. 
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Part 4 – Public Health Functions of Health Boards 

 This Part replaces the powers currently available to local authorities and which relate 

directly to people (on the authorisation of a Designated Medical Officer of the Health 

Board) and assigns them to health boards. It also introduces new powers to health 

boards.   

 Existing powers that are being transferred from local authorities to health boards 

include: the exclusion of persons from work and school (which will also be extended 

to cover wider settings); application to a sheriff for an order for a person to be 

medically examined; and the removal and detention in hospital of a person suffering 

from a serious infectious disease (which will be extended to include contamination). 

 New powers for health boards include the power to restrict persons‘ activities in 

order to reduce the spread of contamination and infection; quarantine individuals; 

and to require a person to be disinfected, disinfested or decontaminated, in defined 

circumstances, and where there is a significant risk to public health.  

 With the exception of exclusion orders and restriction orders, all health board powers 

will be subject to an order from a sheriff, and maintain safeguards with regard to 

personal freedom including the right of appeal, restriction on the duration of the 

orders and regular review of orders. It will be an offence to breach the terms of any 

order. 

 

Part 5 – Public Health Functions of Local Authorities 

 This replaces existing powers of local authorities to order a range of public health 

measures in relation to premises and things, including disinfection, disinfestation and  

decontamination, in order to prevent, or prevent the spread of, infectious disease or 

contamination. 

 

Part 6 – Mortuaries etc. 

 This Part places a statutory duty on health boards to ensure mortuary provision, 

including post-mortem facilities, for hospital-related deaths; and local authorities the 

statutory duty to ensure the provision of mortuary and post-mortem facilities 

(including for Crown Office and Procurator Fiscal Service (COPFS)-instructed post-

mortem examinations) for other deaths. 

 It also replaces current legislation with regard to the handling of dead bodies in order 

to reduce the risk to public health. 

 

Part 7 – International Health Regulations 

 This Part contains a regulation-making power which will allow the Scottish Ministers 

to give effect to the International Health Regulations 2005, as they affect Scotland. 
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Part 8 – Information on Health Effects of Sunbeds 

 This Part gives a power to the Scottish Ministers to require, by regulations, operators of 

sunbed premises to provide information to the users of those premises about the effects 

on health of the use of sunbeds.  

 

Part 9 – Statutory Nuisances 

 This Part amends the Environmental Protection Act 1990 (―the 1990 Act‖) for Scotland 

to constitute insect infestation, artificial light pollution, and nuisance associated with 

water on land as statutory nuisances for the purposes of Part III of the 1990 Act.  It 

introduces a regulation-making power to amend the statutory nuisance regime in the 

future, and enables local authorities to offer a fixed penalty to persons who fail to comply 

with the requirements of an abatement notice served under section 80(1) of the 1990 Act.   

 The section also amends the Water Services etc. (Scotland) Act 2005 to remedy an 

unforeseen dis-application of the enforcement provisions in Schedule 3 to the 1990 Act 

as regards sewerage nuisance.   

PART 1 

PUBLIC HEALTH RESPONSIBILITIES 

The Scottish Ministers 

Section 1 Duty of Scottish Ministers to protect public health 

5. Subsection (1) requires the Scottish Ministers to continue to make provision, or secure 

that provision is made, for the protection of public health in Scotland.   

6. Subsection (2) defines ―protecting public health‖ as the protection of the community or 

any part of it from infectious diseases, contamination or other such hazards which constitute a 

danger to human health and includes the prevention of, the control of and provision of a public 

health response to such diseases, contamination or other hazards. Contamination is defined in 

subsection (5) as meaning contamination with or by a biological chemical or radioactive 

substance; infectious disease as an illness or medical condition caused by an infectious agent 

(including an organism listed in Part 2 of schedule 1 to the Bill).  

7. Subsection (3) provides that for the purpose of protecting public health, the Scottish 

Ministers may provide assistance, including financial assistance, to any person who exercises 

functions in relation to public health. Subsection (4) states that the duty placed on the Scottish 

Ministers in subsection (1) is without prejudice to the general duties of Scottish Ministers to 

provide a health service and promote the improvement of the health of the people of Scotland as 

outlined in section 1 and 1A of the National Health Service (Scotland) Act 1978.(c29).  
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Health boards 

Section 2 Duty of health boards to protect public health 

8. This section requires each health board to continue to make provision, or secure that 

provision is made, for protecting public health in its area, without  prejudice to its general duty to 

promote the improvement of the health of the people of Scotland under section 2A of the 

National Health Service (Scotland) Act 1978 (c.29). Functions under the Act are also to be 

construed as functions conferred on health boards by Scottish Ministers under section 2(1) of the 

1978 Act. 

Section 3 Designation of competent persons by health boards 

9. This section places a duty on health boards to designate a sufficient number of persons 

for the purpose of exercising certain functions under the Bill and other enactments, in each 

health board area. Persons designated under this section are to be known as ―health board 

competent persons‖. Subsection (4) provides that the Scottish Ministers may, by regulations,  

prescribe the persons or classes of persons who may be designated as health board competent 

persons; the qualifications, training and other requirements to demonstrate competency which 

they must meet; and any other matters relating to the terms and conditions of such a designation 

as Scottish Ministers consider appropriate. The regulations may say that certain functions of 

health board competent persons may only be carried out by those with particular qualifications, 

training or other competency requirements. 

Local authorities 

Section 4 Duty of local authorities to protect public health 

10. This section places a duty on each local authority to continue to make provision, or 

secure that provision is made, for the purpose of protecting public health in its area. 

Section 5 Designation of competent persons by local authorities 

11. Similarly to section 3, section 5 places a duty on local authorities to designate a sufficient 

number of persons for the purpose of exercising certain functions under the Bill and other 

enactments, in each local authority area. Persons designated under this section are to be known 

as ―local authority competent persons‖.   

12. The Scottish Ministers may, by regulations, prescribe the persons or classes of persons 

who may be designated as local authority competent persons; the qualifications, training and 

other requirements to demonstrate competency which they must meet; and any other matters 

relating to the terms and conditions of such a designation as the Scottish Ministers consider 

appropriate. The regulations may say that certain functions of local authority competent persons 

may only be carried out by those with particular qualifications, training or other competency 

requirements. 
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Co-operation and planning 

Section 6 Duty of health boards and local authorities to co-operate 

13. This section places a requirement on health boards and local authorities, in carrying out 

the duties placed on them by this Bill, to co-operate with any relevant person who appears to 

have an interest in or a function relating to the protection of public health. 

14. Subsection (2) defines a ―relevant person‖ as a health board; a special health board; a 

local authority; the common services agency; and the Scottish Ministers. The section is without 

prejudice to existing duties of co-operation set out in section 13 of the National Health Service 

(Scotland) Act 1978 (c.29). 

Section 7 Joint public health protection plans 

15. The section confers a duty on each health board to prepare plans relating to the protection 

of public health in its area as the board considers appropriate. Subsection (2) states that in 

preparing a plan, a health board must consult the relevant local authority.  

16. The plan must be prepared in accordance with guidance from the Scottish Ministers, and 

can be incorporated within any other plan which the health board is required to prepare under 

any other enactment. There is a duty on the health board which prepares the plan to publish it, 

either as a stand alone document, or as part of any other plan in which it is incorporated. The 

health board is empowered to vary any plan prepared under this section and must then publish it, 

as varied.  ―Relevant local authority‖ is defined as the local authority for the area in relation to 

which the board is constituted; or where the area of that health board includes the areas of two or 

more local authorities, is both or all of those authorities. 

Power of Scottish Ministers to intervene 

Section 8 Power to direct health boards and local authorities 

17. This section gives the Scottish Ministers the power to direct a health board or a local 

authority to exercise their public health functions where it is necessary for the purpose of 

protecting public health. This power applies where the Scottish Ministers consider that a health 

board or a local authority has failed, is failing or is likely to fail to exercise the functions 

conferred on it by the Bill or failed, is failing or is likely to fail to exercise them in a manner 

which the Scottish Ministers consider acceptable.  

18. The section sets out what should be specified in any such direction, i.e.  the function, the 

period within which the function is to be carried out, or the manner in which it is to be carried 

out and any other conditions imposed by the Scottish Ministers.  Subsection (4) allows the 

Scottish Ministers to vary or withdraw any direction made from time to time. 
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Section 9 Power to direct that functions be exercised by other persons 

19. Under this section the Scottish Ministers may direct that the functions of a health board or 

a local authority be performed by any other person whether or not they have made a previous 

direction under section 8. However, if a direction to a health board or a local authority has been 

given under section 8, the Scottish Ministers may not give a direction under this section unless 

the period specified in the first direction has expired or that direction has been withdrawn.  

20. Subsection (3) sets out the persons that may be specified in a direction by the Scottish 

Ministers, namely a health board, the common services agency, a local authority, an employee of 

these bodies, a member of staff of the Scottish Administration or any other person the Scottish 

Ministers consider appropriate.  

21. Subsection (4) specifies the information that must be contained in a direction under this 

section, that is the functions to which it applies, the person receiving the direction, the period for 

which that person is to perform the duties, the extent to which it will be performed, and any other 

conditions imposed by the Scottish Ministers as they consider appropriate.  Subsection (5) allows 

the Scottish Ministers to vary or withdraw a direction.   

Section 10 Directions under section 9(1): supplementary 

22. Subsection (1) provides that anything done or omitted to be done by a person or body 

exercising a function as a result of a direction under section 9 remains the responsibility of the 

health board or local authority whose function it is. A person dealing in good faith and for value 

with a person exercising a function under a direction does not have to check whether the person 

exercising the function is doing so in accordance with the terms of the direction. Unless it is 

specified otherwise in the direction, the health board or local authority that is the subject of the 

direction must remunerate and pay the expenses of, and any other costs reasonably incurred by, 

the person exercising the function.  

Section 11 Power to direct allocation of resources 

23. This section allows the Scottish Ministers, if they are satisfied that it is necessary to do 

so, to direct resources between health boards, between local authorities and between health 

boards and local authorities, in connection with the performance by the recipient board or 

authority of its functions relating to the protection of public health. 
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PART 2 

NOTIFIABLE DISEASES,  NOTIFIABLE ORGANISMS AND HEALTH RISK STATES 

Notifiable diseases and organisms 

Section 12 Lists of notifiable diseases and notifiable organisms 

24. This section defines ―notifiable disease‖ and ―notifiable organism‖ as a disease and 

organism listed in Part 1 and Part 2 of schedule 1 respectively. It states that the Scottish 

Ministers may amend any of the lists in schedule 1 by regulation, including by adding or 

removing items from the list. A disease or organism may be added by regulation if the Scottish 

Ministers are satisfied that it is likely to give rise to a significant risk to public health and having 

regard to whether the disease is serious (or in the case of an organism, whether the organism 

would cause a serious disease) and easily transmissible through casual contact. 

Duties to notify 

Section 13 Notifiable diseases: duties on registered medical practitioners 

25. This section places a duty on a registered medical practitioner who has reasonable 

grounds to suspect that a patient has a notifiable disease, to notify the health board of that area in 

writing not later than 3 days after forming the suspicion. The notification must include the 

patient‘s name, address and postcode, occupation (if considered relevant), sex, date of birth, the 

disease which the patient has and the patient‘s NHS identifier. 

26. A registered medical practitioner who has reasonable grounds to suspect a notifiable 

disease and who considers that the case is urgent must orally notify the health board as soon as 

possible. The registered medical practitioner must have regard to the following factors when 

considering whether a case is urgent or not: the nature of the disease, the ease of transmission of 

that disease, the patient‘s circumstances (such as the patient‘s age, sex and state of health), and 

any guidance issued by the Scottish Ministers.  

27. This section allows a registered medical practitioner not to notify if there are reasonable 

grounds to believe that another registered medical practitioner has complied with the notification 

requirement under this section or section 14 in respect of the patient. 

Section 14 Health risk states: duties on registered medical practitioners 

28. This section places a duty on a registered medical practitioner who has reasonable 

grounds to suspect  that a patient has been exposed to a health risk state to notify the health board 

of that area in writing no later than 3 days after forming the suspicion. The notification must 

include the patient‘s name, address and postcode, occupation (if this is considered relevant), sex, 

date of birth, the health risk state to which the person has been exposed and the patient‘s NHS 

identifier. 

29. A registered medical practitioner who has reasonable grounds to suspect that a patient has 

been exposed to a health risk state and considers that the case is urgent must orally notify the  
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health board as soon as possible. In determining whether the case is urgent, the practitioner must 

have regard to the nature of the health risk state, the nature of the exposure to that state, the 

patient‘s circumstances (such as the patient‘s age, sex and state of health) and any guidance 

issued by the Scottish Ministers. This section allows a registered medical practitioner not to 

notify if there are reasonable grounds to believe that another registered medical practitioner has 

complied with this section or section 13 in respect of the patient. 

30. This section defines a health risk state as including a highly pathogenic infection (i.e. an 

infection highly likely to cause a serious disease), and exposure to any contamination, poison or 

other hazard that is a significant risk to public health. A patient‘s exposure to a health risk state 

means either physical contact with or contamination by a health risk state or physical contact 

with or contamination by a person who, or an object which, has been in physical contact with, or 

been contaminated by a health risk state. 

Section 15 Notifiable diseases and health risk states: duties on health boards 

31. This section places a duty on a health board which receives notification of a disease or 

health risk state (under section 13 or 14) from a registered medical practitioner either orally or in 

writing, relating to a patient who usually resides within that area, to send a return in writing to 

the Common Services Agency. The return must contain the information received or known for 

each patient including postcode, occupation, sex, date of birth, the suspected disease or health 

risk state to which the patient has been exposed, and the patient‘s NHS identifier. The return is to 

be sent no later than the end of the week in which the information is received; or, if this is not 

practicable, as soon as practicable thereafter. 

32. Subsection (4) states that where the notification received by a health board relates to a 

person who does not usually reside in that area, the health board must transmit the patient‘s 

information to the health board for the area in which the person usually resides. Subsection (5) 

sets out that when a health board receives information from another health board by virtue of 

subsection (4), it must send a return in writing to the Common Services Agency no later than the 

end of the week following receipt of the notification.  

Section 16 Notifiable organisms: duties on directors of diagnostic laboratories 

33. This section places a duty on the director of a diagnostic laboratory, as defined,  where 

the laboratory identifies a notifiable organism, to provide written confirmation of the organism to 

the relevant health board and the Common Services Agency, no later than 10 days after 

identification. If the director of the diagnostic laboratory considers that the case is urgent,  the 

director must orally notify the relevant health board as soon as possible. In determining whether 

a case is urgent, the director must have regard to the nature of the organism, the nature of the 

disease which that organism causes, the ease of transmission of that disease or organism, the 

patient‘s circumstances (such as the patient‘s age, sex and state of health, where known), and any 

guidance issued by the Scottish Ministers. 

34. The ―relevant health board‖ in this section means the health board in whose area the 

diagnostic laboratory is situated. Where a health board receives notification from the director of 

a diagnostic laboratory and the information relates to a person who does not usually reside in that 
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area, the information must be transmitted to the health board for the area in which the person 

usually resides. 

Offences 

Section 17 Notifiable organisms: offences 

35. This section states that it is an offence (as outlined in section 100 of the Bill) for the 

director of a diagnostic laboratory to fail without reasonable excuse to comply with his duty of 

notification. Where the director of a diagnostic laboratory commits an offence and is employed 

by a body corporate, the body corporate also commits the offence. In proceedings for an offence 

under this section, it is a defence for the accused (whether the director of the diagnostic 

laboratory or the body corporate) to prove that the accused had taken all reasonable steps and 

exercised all due diligence.  

Supplementary provision 

Section 18 Electronic notification 

36. This allows a registered medical practitioner, a health board or the director of a diagnostic 

laboratory to use electronic means (such as e-mail) to satisfy the notification requirements. The 

electronic document must be capable of being reproduced in legible form and should contain an 

electronic signature. It is taken to be received on the day of transmission. 

Section 19 Notifiable diseases etc.: further provision 

37. This section allows the Scottish Ministers to make provision, by regulations, as to the 

way in which notification is to be made, including the way in which the information is to be 

provided and the manner in which the authenticity or integrity of any electronic communication 

may be established.  The way in which information is to be provided may include: the person by 

whom it is to be provided; the person to whom it is to be provided; the nature of the information 

to be provided; the form and manner in which it is to be provided; and the time by which the 

information is to be provided.  Regulations made under this section may modify any enactment, 

including this Bill. 

PART 3 

PUBLIC HEALTH INVESTIGATIONS 

Public health investigations 

Section 20 Public health incidents 

38. This defines the meaning of a public health incident as existing if a person has an 

infectious disease or there are reasonable grounds to suspect that a person has such a disease; or 

a person has been exposed to an organism that causes an infectious disease or there are 

reasonable grounds to suspect that a person has been so exposed; or a person is contaminated or 

there are reasonable grounds to suspect that a person is contaminated; or a person has been 

exposed to a contaminant or there are reasonable grounds to suspect that a person has been so 
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exposed; or any premises or any thing in or on premises is infected, infested or contaminated, or 

there are reasonable grounds to suspect that any premises or thing is so infected, infested or 

contaminated; and there are reasonable grounds to suspect that the circumstance is likely to give 

rise to a significant risk to public health. 

Section 21 Public health investigations 

39. This defines a public health investigation and outlines who may carry out such an 

investigation. Subsection (2) provides that the Scottish Ministers, a health board, the Common 

Services Agency, a local authority or two or more of these acting together, may appoint a person 

to carry out public health investigations and that person will be known as an investigator. 

Subsection (3) enables the public health investigator to exercise the powers relating to entry to 

premises  in section 22,  other investigatory powers in section 23, and powers to ask questions in 

section 24. 

Investigators’ powers 

Section 22 Powers relating to entry to premises  

40. This section sets out the powers an investigator may exercise to enter premises when it is 

considered necessary for the purpose of a public health investigation. Subsection (1) states that 

the use of the powers of entry in relation to dwelling houses are subject to section 26. The 

section allows an investigator to enter any premises which that investigator has reason to believe  

is necessary to enter and to take any other authorised person with him (including a constable, if 

there is reasonable cause to expect any serious obstruction in obtaining access); it allows an 

investigator to take any equipment or materials with him which might be necessary to the 

investigation; to make such examination and investigation that may be necessary in the 

circumstances; and to direct that any premises or anything in them be left undisturbed for as long 

as may be necessary for the purpose of the examination.   

41. Subsection (2) places an obligation on an investigator who uses these powers to enter 

unoccupied premises to leave the premises as effectively secured against unauthorised entry as 

the investigator found them.   

Section 23 Other investigatory powers 

42. Subsection (1) sets out, in some detail, the powers being made available to public health 

investigators.  The investigator may take measurements and photographs, make recordings which 

are considered necessary for the investigation, obtain and take samples of any articles or 

substances found in or on the premises and of the air, water or land in or on the premises or in 

their vicinity.  

43. The investigator also may  dismantle or test any article or substance found in the premises 

under investigation which appears to be the cause of the public health incident, but may not 

damage or destroy it unless necessary.  Where this power is proposed to be used, the person 

responsible for the premises being investigated may request that the action be taken in his or her 

presence.  In addition, the investigator must consult appropriate persons on the premises to 

determine what dangers there may be in taking this action.  
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44. The investigator may ask for the production of any records (including electronic ones) 

which are necessary for the purposes of an investigation and inspect and take copies of the 

records. Such information includes that which may not be in the possession of the person, but 

which it is reasonable to require that the person obtain for this purpose. This does not compel 

any person to produce a document which that person would be entitled to withhold, on grounds 

of legal privilege, unless on an order for the production of documents in an action of the Court in 

Session. 

Section 24 Power to ask questions 

45. This section provides further detail on the power of investigators to require any person to 

answer such questions as the investigator sees fit. A person required to answer questions may 

nominate one other person to be present during questioning. The only persons who may be 

present during such questioning are the person (if any) nominated by the person being 

questioned and any other person authorised by the investigator to be present.   

46. The section also states that no answer given by a person being questioned under these 

powers is admissible in evidence against that person in any criminal proceedings.  

Section 25 Supplementary 

47. This section provides that an investigator may also require facilities and assistance from 

any person in relation to any matter or thing which is under that person‘s control or in respect of 

which the person has responsibilities.   

48. Subsection (3) enables the Scottish Ministers, by regulation, to give additional powers to 

investigators as they consider necessary. Subsection (5) states that powers outlined in this Part 

are without prejudice to any other powers conferred on an investigator by this Act or any other 

enactment, or by any rule of law. 

Section 26 Entry to dwellinghouses 

49. This section places conditions on the powers of entry of an investigator proposing to 

enter a dwellinghouse. The first is that the investigator must give 48 hours‘ notice of the 

proposed entry to the occupier of the dwellinghouse. The second is that the dwellinghouse may 

only be entered if the apparent occupier has consented or a warrant has been issued under section 

27. However, these conditions do not apply where the investigator considers, on reasonable 

grounds, that there is an emergency, as defined in section 28. 

Section 27 Public health investigation warrants 

50. This section sets out the circumstances in which a sheriff or a justice of the peace may 

grant a warrant for the purposes of a public health investigation. Subsection (1) lists the 

conditions which must be satisfied before a warrant is granted: that the power to enter the 

premises has been refused or is expected to be refused; the premises are unoccupied; the 

occupier is temporarily absent and there is urgency; or an application for admission to the 

premises would defeat the object of the investigation.  
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51. Subsection (2) states that the sheriff or justice of the peace who receives an application by 

an investigator may authorise the power of entry and the conditions to which they are subject. 

The sheriff or justice of the peace may then authorise the investigator and any other authorised 

person  to exercise the power in relation to those premises according to the warrant. 

52. Subsection (3) specifies that a sheriff or justice of the peace must not issue a warrant 

authorising entry to a dwellinghouse unless the condition requiring 48 hours‘ notice has been 

satisfied and the period of notice has expired. A warrant under this section continues in force 

until the purpose for which the warrant is issued is fulfilled. 

Section 28 Use of powers in emergencies 

53. If an investigator, who is entitled to enter premises under section 22, considers there may 

be an emergency, the premises may be entered at any time, using reasonable force. The 

investigator need not satisfy the conditions set out in section 26 (entry to dwellinghouses) nor 

apply for a warrant. 

54. This section defines an ―emergency‖ as existing if there is a significant risk to public 

health and the nature of that risk is such that immediate action is necessary to verify the 

existence of the risk; to determine the cause of the risk; or to take action to prevent, or prevent 

the spread of, infectious diseases or contamination. 

Offences 

Section 29 Public health investigation offences 

55. Subsection (1) lists the offences under this Part of the Bill. Subsection (2) sets out the 

available defence. Subsection (3) states that where a person (such as a body corporate) commits 

an offence due to another person‘s act or omission, the body corporate may be prosecuted even if 

the other person is not (and links with section 100). 

Compensation 

Section 30 Public health investigations: compensation 

56. This section specifies the circumstances under which compensation may be paid by those 

appointing investigators. Compensation will be paid for any loss or damage caused by an 

investigator or any other authorised person in exercising powers as part of a public health 

investigation, unless the loss or damage is due to the fault of the person who sustained it and 

unless the unoccupied premises that have been investigated have not been left secure.  A single 

arbiter appointed by agreement between the person who appointed the investigator and the 

person claiming loss or damage, or, if agreement cannot be reached, by the President of the 

Lands Tribunal for Scotland will settle any dispute as to a person‘s entitlement to compensation 

and the amount of such compensation.  
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PART 4 

PUBLIC HEALTH FUNCTIONS OF HEALTH BOARDS 

Duty to give explanations 

Section 31 Duty of health boards to give explanation for need for action 

57. This section provides that where a health board is proposing to take any action under 

sections 33, 39, 41 and 44, or where a health board competent person is proposing to take any 

action under sections 37 and 38, known as a ―relevant action‖ in respect of a person, the health 

board or health board competent person is required to explain such action to that  person.  The 

explanation should convey that there is a significant risk to public health, the nature of that risk 

and why the board finds it necessary to take the proposed action. If the person is incapable of 

understanding the explanation, for whatever reason, explanations should be given to any person 

having parental responsibilities and parental rights (in respect of those under 16) and in other 

cases to any guardian, welfare attorney or any other person appointed or having authority to 

intervene in the affairs of the person.  Such explanations need not be provided, however, if the 

risk to public health is such that the action must be taken urgently.  

Section 32 Relevant actions  

58. This section defines the relevant actions to which section 31 applies. These are  

applications for orders to do any of the following: require a person to be medically examined; 

require a person to be quarantined; require  a person to be detained in hospital; require a person 

to be removed and detained in hospital; require a person to be detained in hospital under  

exceptional detention order. Relevant actions also include the making by a health board 

competent person of an order excluding a person from specified places or from carrying on 

specified activities. 

Medical examinations 

Section 33 Application to have person medically examined 

59. This section deals with applications to the sheriff for orders to have a person medically 

examined. In subsection (1) a health board is empowered to make such an application where it 

knows or suspects that  a person in their area has an infectious disease; has been exposed to an 

infectious organism which causes such a disease; is contaminated or has been exposed to a 

contaminant and where it appears to the health board that as a result there is, or may be, a 

significant risk to public health; and it is necessary, to avoid or minimise that risk, for the person 

to be medically examined.  

60. Subsection (3) outlines the matters which need to be specified in the application to the 

sheriff which include the nature of the examination the health board proposes to be carried out, 

why the health board considers it necessary, who will carry out the examination and whether an 

explanation has been provided. All applications must include a certificate from the health board 

competent person certifying the need for the medical examination, and that the person meets the 

criteria set out in subsection (1). 
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Section 34 Order for medical examination 

61. This section sets out the circumstances in which a sheriff may grant an order authorising 

a health care professional to medically examine the person to whom the application under 

section 33 relates. Subsection (1) requires the sheriff to be satisfied with the matters under 

subsection (2). Those include the fact than an explanations under section 31 was given (unless 

the case is urgent). Subsection (4) prescribes that a medical examination authorised under this 

section must be carried out within 7 days of the order being made. The order must specify the 

person to whom it applies and the class or classes of health care professional who will carry out 

the examination. The sheriff may also make provision in the order about such other matters as is 

considered appropriate (subsection (3)).  The order must be served on the person to whom it 

applies and be copied to any person to whom an explanation was given under section 31.    

Section 35 Medical examination: least invasive and least intrusive procedures 

62. Subsection (1) sets out that a health care professional authorised to undertake a medical 

examination under section 34 must not use invasive or intrusive procedures unless they are 

necessary to achieve the purpose for which the examination is being carried out.  However, if 

that professional needs to carry out such procedures, the least invasive and least intrusive 

procedures practicable must be used.   

63. Subsection (2)  lists the medical procedures which are not considered to be invasive for 

this part of the Bill.   

Section 36 Medical examination of groups 

64. Subsection (1) states that where a health board is satisfied that the conditions relating to 

the need for a medical examination of a person have been met and the person is one of a group of 

two or more persons, the health board may apply to the sheriff for an order relating to all of the 

persons in the group and for each member of the group to be medically examined, in order to 

avoid or minimise a significant risk to public health.  

65. Subsection (2) sets out the duty to provide explanations and explains that the application 

to the sheriff applies in relation to the group as a whole. In addition, the competent person must 

certify that it is necessary, to avoid or minimise an actual or anticipated risk to public health, for 

all the persons in the group to be medically examined. The sheriff may grant the order in relation 

to the group if  the conditions relating to the need for a medical examination apply in relation to 

at least one member of the group, and that explanations were given to each member of the group 

before the application for the order was made unless, as specified in section 31 (5) the risk to 

public health was such that the application had to be made urgently. 

Exclusion orders and restriction orders 

Section 37 Exclusion orders 

66. This section allows a health board competent person to make an ―exclusion order‖ which 

will exclude a person from any place or type of place specified in the order, and impose such 

conditions (if any) on the person as the competent person considers appropriate. Subsection (1) 
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provides that an exclusion order may be made where the health board knows that a person in its 

area has an infectious disease, has been exposed to an organism which causes such a disease, is 

contaminated or has been exposed to a contaminant. In addition the health board must consider 

that there is a significant risk to public health and it is necessary to exclude that person from 

certain places to avoid or minimise that risk. 

67. Under subsection (3), before making an exclusion order, the health board competent 

person must be satisfied that  the criteria set out in subsection (1) have been met and have  regard 

to imposing the least restrictive order necessary to protect public health.  

68. Subsection (4) sets out what must be specified in an exclusion order: the person to whom 

it applies, the places from which the person is excluded, and any conditions being imposed. The 

subsection also specifies that the order must be served on the person to whom it applies and be 

copied to any person who was given an explanation under section 31, as well as to anyone else 

whom the competent person considers is appropriate. In the case of an exclusion order stopping a 

child from attending school, for example, that might be the head teacher. An exclusion order 

may not specify a person‘s own place of residence as a place from which that person can be 

excluded. The exclusion order comes into effect from the time it is served on the person to whom 

it applies. 

Section 38 Restriction orders 

69. This section allows a health board competent person to make a ―restriction order‖ which 

will prohibit a person from carrying on any activity specified in the order, and impose such 

conditions (if any) on the person as the competent person considers appropriate. The section 

applies only where the health board knows that a person in its area has an infectious disease, has 

been exposed to an organism which causes such a disease, is contaminated or has been exposed 

to a contaminant. Restriction orders can be made only where the health board considers that 

there is a significant risk to public health and it is necessary for the person to be prohibited from 

carrying on certain activities  to avoid or minimise that risk. 

70. The health board competent person must be satisfied that all the required criteria are met 

and have regard to imposing the least restrictive order necessary to protect public health.  

71. Subsection (4) sets out what must be specified in a restriction order: the person to whom 

it applies, the activity or type of activity which the person is prohibited from carrying on, and 

any conditions being imposed. The subsection also specifies that the order must be served on the 

person to whom it applies and be copied to any person who was given an explanation under 

section 31, as well as to anyone else whom the competent person considers is appropriate. The 

restriction order comes into effect from the time it is served on the person to whom it applies.  

Quarantine  

Section 39 Application to have person quarantined 

72. This section deals with applications to the sheriff for an order to require a person to be  

quarantined in their home or other setting, other than a hospital. A health board may make such 
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an application where it knows or suspects that a person in its area has an infectious disease, has 

been exposed to an organism which causes such a disease, is contaminated or has been exposed 

to a contaminant. Applications can only be made where there is a significant risk to public health 

and it is necessary to avoid or minimise any risk for that person to be quarantined. 

73. Subsection (3) sets out that the application must specify: the person to whom the order 

will apply; why the board considers it necessary for the person to be quarantined; the place in 

which the person is to be quarantined; the steps (if any) in section 46 which the board considers 

it is necessary to take in relation to the person; the conditions (if any) which are to be applied, 

that an explanation has been given under section 31 (or if no explanation was given, the reason 

why the application must be made as a matter of urgency); and any responses made to the 

explanation.   The application must be accompanied by a certificate, signed by the health board 

competent person, indicating satisfaction that the criteria for the making of the application have 

been met.  

Section 40 Quarantine orders 

74. This section sets out the circumstances in which a sheriff may grant a quarantine order 

and what that order must contain. The sheriff must be satisfied that the criteria for a quarantine 

order have been met. The order will authorise the person to be quarantined in the place specified 

in the order and the taking of such steps (if any) in section 46 which the sheriff considers 

appropriate. The sheriff may also impose such conditions in relation to the quarantine as is 

considered appropriate. Where the person is not in the place specified, a constable, an officer of 

the health board or local authority, or any other person authorised by the sheriff may remove the 

person to that place. 

75. Subsection (5) lists the kinds of conditions which may be imposed by a quarantine order. 

These include: those who may have access to the place of quarantine and for what purposes; 

those who may have access to the quarantined person and for what purpose; and any conditions 

relating to the welfare of the quarantined person.  The list is not intended to be exhaustive.   

76. Subsection (6) sets out what must be specified in a quarantine order: the person to whom 

it applies; the place where the person is to be quarantined; the period for which the person is to 

be quarantined, up to a maximum of three weeks; the steps (if any) under section 46 which may 

be taken; and any conditions imposed on the person. The order must be served on the person to 

whom it applies and be copied to any person to whom an explanation was given under section 

31, and any other person whom the sheriff considers appropriate.  

77. Health boards can apply to extend the duration of the order (section 49) and to vary the 

steps authorised or conditions imposed by the order (section 50). 

Removal to and detention in hospital 

Section 41 Application to have person detained in hospital 

78. This section deals with applications to the sheriff for an order to have a person detained 

in hospital. A health board may make such an application where it knows that a person in its area 
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has an infectious disease or is contaminated, where there is a significant risk to public health and 

it is necessary, to avoid or minimise that risk, for the person to be detained in hospital. An 

application can be made for the person to be removed and detained in hospital, if not in hospital 

already, or to be detained there, if the person is there already. Such an order is referred to as a 

―short term detention order‖. 

79. Subsection (4) sets out what must be specified in the application: the person to whom the 

order will apply; why the health board considers it necessary for the person to be detained in 

hospital; the hospital in which it is proposed to detain the person; the steps (if any) in section 46 

that the board considers it is necessary to take in respect of the person; confirmation that an 

explanation has been given under section 31 (or if no explanation was given, the reason why the 

application must be made as a matter of urgency); and any responses made to the explanation.   

The application must be accompanied by a certificate, signed by the health board competent 

person, indicating satisfaction that the criteria for the making of the application have been met.  

Section 42 Order for removal to and detention in hospital 

80. This section provides the circumstances in which a sheriff may grant an order for removal 

and detention in hospital and what that order must contain. The sheriff must be satisfied that the 

criteria for a removal and detention order have been met. The order authorises a constable, an 

officer of the health board or local authority or any other person the sheriff considers appropriate 

to remove the person to the hospital specified in the order; to detain the person in hospital for a 

period not exceeding three weeks; and the taking of steps (if any), set out in section 46, as is 

considered appropriate. 

81. Subsection (4) sets out what an order under this section must specify: the person to whom 

it applies; the hospital to which the person is to be taken (and in which the person is to be 

detained); the period for which the person is to be detained, up to a maximum of three weeks; 

and the steps (if any) to be undertaken as set out in section 46. The order must be served on the 

person to whom it applies and be copied to any person to whom an explanation was given under 

section 31 and to any other person whom the sheriff considers appropriate. Subsections (5) and 

(6) grant a power of entry, including the use of reasonable force, and permit the power to be 

exercised at any time. 

Section 43 Order for detention in hospital 

82. This section provides the circumstances in which a sheriff may grant an order for 

detention in hospital and what that order must contain. The sheriff must be satisfied that the 

criteria for a detention order have been met. The order can authorise the detention of a person in 

hospital for a maximum period of three weeks and the taking of steps (if any) set out in section 

46 as the sheriff considers appropriate. 

83. Subsection (4) sets out what an order under this section must specify: the person to whom 

it applies; the hospital in which the person is to be detained; the period for which the person is to 

be detained; and the steps (if any) to be undertaken as set out in section 46. The order must be 

served on the person to whom it applies and be copied to any person to whom an explanation 

was given under section 31 and to any other person whom the sheriff considers appropriate. 
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84. Health boards can apply to extend the duration of the order (section 49) and to vary the 

steps authorised or conditions imposed by the order (section 50) 

Section 44 Application where long term detention in hospital necessary 

85. This section sets out the procedures whereby a health board may apply to the sheriff for 

an ―exceptional detention order‖.  This is where the person is detained in hospital under an order 

granted under section 42 or 43 and the health board is satisfied that the criteria under which the 

order was granted continue to apply; it continues to be necessary for the person to be detained in 

hospital to avoid or minimise a significant risk to public health; and it is necessary for that 

person to be detained for a longer period than permitted under those orders.  

86. Subsection (4) states that the application must specify: the person to whom the order will 

apply; why the board considers it necessary for the person to continue to be detained in hospital 

and for a period longer than that permitted under a short term order; the hospital in which it is 

proposed to detain the person; the steps, if any, in section 46 which the health board considers it 

is necessary to take in respect of the person; that an explanation has been given under section 31 

(or if no explanation was given, the reason why the application must be made as a matter of 

urgency); and any responses made to the explanation.  The application must be accompanied by 

a certificate, signed by a competent person from a different health board to the one which made 

the original application, indicating satisfaction that the criteria for the making of the application 

have been met.  

Section 45  Exceptional detention order 

87. This section provides the circumstances in which a sheriff may grant an exceptional 

detention order and what that order must contain. The sheriff must be satisfied that the criteria 

for an exceptional detention order have been met and that the health board has fulfilled the 

conditions set out in section 44 regarding applications. The order will authorise the continued 

detention of a person in hospital and the taking of steps (if any) set out in section 46 as the 

sheriff considers appropriate. 

88. Subsection (4) sets out what an exceptional detention order must specify: the person to 

whom it applies; the hospital in which the person is to be detained; the period for which the 

person is to be detained, up to a maximum of 12 months; and the steps (if any) to be undertaken 

as set out in section 46. The order must be served on the person to whom it applies and be copied 

to any person to whom an explanation was given under section 31 and to any other person whom 

the sheriff considers appropriate.  

Quarantine and detention: steps that may be taken 

Section 46 Authorised steps 

89. This section sets out authorised steps which may be taken under a quarantine order, a 

short term detention order or an exceptional detention order. These are disinfection, 

disinfestation and decontamination. 
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Section 47 Authorised steps: least invasive and least intrusive procedures 

90. This section provides that where any of the steps mentioned in section 46 have been 

authorised under a quarantine, short term detention or exceptional detention order, the health 

care professional authorised to carry out the steps must not use invasive or intrusive procedures 

unless it is considered that the procedures are necessary to achieve the purpose for which the step 

is being taken. Where there is a need to carry out such procedures the health care professional 

must use the least invasive and least intrusive procedures practicable.   

Variation and extension of orders 

Section 48 Variation of exclusion and restriction orders 

91. This section provides that, where a person is subject to an exclusion or restriction order, 

the health board competent person who made the order may, if considered appropriate, modify 

the orders. In the case of an exclusion order, the order may be modified by varying the place or 

type of place from which the person is excluded. In the case of a restriction order, the order may 

be modified by varying the activity or type of activity which the person is prohibited from 

carrying on. The competent person may also impose conditions, where none existed in the 

original orders, and modify the conditions by adding, varying or removing a condition, where 

they had been applied. If such modification is made, the competent person must notify the 

subject of the order and any person to whom it was copied of the changes made. 

Section 49 Extension of quarantine and hospital detention orders 

92. The section provides that where a person is subject to a quarantine, short term detention 

or exceptional detention order, the health board may apply to the sheriff who made the original 

order for an extension to the order. The application must be made by the health board before the 

period specified in the current order expires.   

93. Before granting an extension of the order, the sheriff must be satisfied that the criteria for 

the order still apply. If satisfied, the sheriff may grant, in the case of a quarantine or short term 

detention order, an extension for a further three weeks, up to a maximum continuous period of 

12 weeks; or, in the case of an exceptional detention order, an extension for a further period up 

to a maximum continuous period of 12 months. An order may be extended on more than one 

occasion. 

Section 50 Application for variation of quarantine and hospital detention orders 

94. This section provides that a health board, if it considers it appropriate, may apply to the 

sheriff who made a quarantine, short term detention or exceptional detention order to modify the 

order.   

95. Subsection (3) sets out what must be specified in such an application: the order which it 

is proposed to modify; the person to whom it applies; and the modification which it is proposed 

to make. The application must be served on the person to whom the order applies and copied to 

any person to whom an explanation was given under section 31 and any other person the health 

board considers appropriate.  
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Section 51 Variation of quarantine and hospital detention orders 

96. Subsection (1) provides that a sheriff may, if satisfied that the conditions for making a 

quarantine, short term detention or exceptional detention order continue to apply, make an order 

modifying the order to which the application relates. In the case of a quarantine order, the place 

in which the person is to be quarantined may be modified, and conditions may be added, varied 

or removed. In the case of a short term detention order or an exceptional detention order, the 

hospital in which the person is detained may be varied. In both cases, steps mentioned in section 

46 which are authorised by the order may be added or removed. Orders modified under this 

section are to have effect from the day on which the order under this section is served on the 

person to whom it applies. 

97. Subsection (3) provides that where any modification varies the place or hospital in which 

the person is to be quarantined or detained, the order authorises the removal of the person to that 

place or hospital by a constable, an officer of the health board, an officer of a local authority or 

any other person the sheriff considers appropriate, and authorises the person subject to the order 

to be quarantined or detained there.  

98. Subsection (4) sets out that an order granted by the sheriff must specify the person to 

whom the order applies and the modification made. It must be served on the person to whom the 

order applies and copied to any person to whom an explanation was given under section 31 and 

any other person the sheriff considers appropriate. 

Review of orders 

Section 52  Duty to review exclusion and restriction orders 

99. This section places a duty on health boards to keep exclusion and restriction orders under 

review.  Regardless of whether the subject of an order has requested a review under section 53,  

the health board must carry out a review during the last week of each three-week period to 

consider whether the conditions under which the order was granted continue to apply and 

whether it continues to be necessary, to avoid or minimise a significant risk to public health, for 

the person to be subject to the order.    

100. If the health board is not satisfied that these conditions continue to apply or that it 

continues to be necessary for the person to be subject to the order, the health board must direct 

the health board competent person who made the order to revoke it. 

Section 53 Duty to keep exclusion and restriction orders under review 

101. This section provides that if a person subject to an exclusion or restriction order requests 

a review of that order, the appropriate health board must consider whether the conditions that 

resulted in the order still continue to apply and whether it remains necessary for the person to be 

subject to the order. In addition, the health board must from time to time consider whether the 

conditions that resulted in the order still continue to apply, and whether it continues to be 

necessary for the person to be subject to the order. If the health board is not satisfied that the 

conditions that resulted in an exclusion or restriction order still continue to apply, then the health 

board must direct the health board competent person who made the order to revoke it. 
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Section 54 Duty to keep quarantine orders under review 

102. If a person is subject to a quarantine order, this section provides that a duty falls upon the 

health board to consider whether the conditions that justified the creation of the order continue to 

apply.  This consideration requires to be made either at the request of the person subject to the 

order or simply from time to time.  If the conditions are no longer met, the order must be 

revoked.  

Section 55 Duty to keep hospital detention orders under review 

103. This section makes the same provision concerning reviews for persons subject to short 

term or exceptional detention orders as section 54 does in respect of persons subject to 

quarantine orders..  

Compensation 

Section 56 Compensation for voluntary compliance with request 

104. Subsection (1) provides that a health board must compensate any person who suffers any 

loss as a result of voluntarily complying with a request to be quarantined, excluded from certain 

places or prohibited from carrying on certain activities. Such a request must be made by a health 

board in writing and must specify the action required of the person.  

105. Subsection (4) clarifies that compensation is not payable where the loss is attributable to 

the fault of the person claiming the loss. Subsection (5) provides that any dispute as to a person‘s 

entitlement to compensation under this section or the amount of compensation is to be 

determined by a single arbiter appointed by agreement between the board and the person 

claiming loss or, if agreement cannot be reached, by the President of the Lands Tribunal for 

Scotland. 

106. Subsection (6) provides that the Scottish Ministers may, by regulations, make further 

provision about compensation to which this section applies. 

Section 57  Compensation for persons subject to certain orders 

107. Subsection (1) provides that a health board may compensate any person who is subject to  

an exclusion order, restriction order or quarantine order and who incurs any loss caused by 

complying with the order.   

108. Subsection (2) states that compensation is not payable where the loss is attributable to the 

fault of the person claiming the loss. Subsection (3) provides that any dispute as to a person‘s 

entitlement to compensation under this section or the amount of compensation is to be 

determined by a single arbiter appointed by agreement between the board and the person 

claiming loss or, if agreement cannot be reached, by the President of the Lands Tribunal for 

Scotland. 
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109. Subsection (4) provides that the Scottish Ministers may, by regulations, make further 

provision about compensation to which this section applies. 

Appeals 

Section 58 Appeal against exclusion orders and restriction orders 

110. This section sets out the appeal procedures for those subject to exclusion or restriction 

orders.  Any person who is subject to an exclusion or restriction order, or a person who has an 

interest in the welfare of such a person, may appeal to the sheriff against the making of the order, 

any modification of the order under section 48 or a decision of the health board under section 52 

or 53 not to direct the revocation of the order.  An appeal under this section must be made within 

14 days of the order being made, the modification being made, or a decision appealed against. 

111. On appeal under this section, the sheriff may confirm the order; modify the order; revoke 

the order or make such other order as is considered appropriate. 

Section 59 Appeal against quarantine and hospital detention orders 

112. This section sets out the appeal procedures for those subject to quarantine, short term 

detention or exceptional detention orders. Any person who is subject to any of these orders, or a 

person who has an interest in the welfare of such a person, may appeal to the sheriff principal 

against the making of the order; in the case of a quarantine order, any condition imposed by the 

order; any steps mentioned in section 46 specified in the order; the making of an extension order 

under section 49; the making of an order under section 51 modifying the order; or a decision of 

the health board under section 54 or 55 not to revoke the order. An appeal under this section 

must be made within 21 days of the order being made.   

113. On appeal, the sheriff principal may confirm the order; modify the order; revoke the 

order; or make such other order as is considered appropriate. 

Section 60 Appeal to Court of Session 

114. Those persons who were the subject of an appeal decision by the sheriff (in the case of an 

exclusion or restriction order) or who were the subject of an appeal decision by the sheriff 

principal (in the case of a quarantine, short term detention or exceptional detention order) may, 

with the leave of the sheriff or, as the case may be, the sheriff principal, appeal against that 

decision to the Court of Session.   

115. Subsection (3) provides that a health board may, with the leave of the sheriff or, as the 

case may be, the sheriff principal, appeal against a decision to the Court of Session. Subsection 

(4) sets out which decisions a health board may appeal, that is a decision of the sheriff on an 

appeal under section 58 to revoke the exclusion order appealed against; to revoke the restriction 

order appealed against; or to modify the order; or a decision of the sheriff principal on an appeal 

under section 59 to revoke the order appealed against; or to modify the order. 
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116. Subsection (5) provides that an appeal under this section may be made on the ground that 

the sheriff or sheriff principal erred in law; or that the decision of the sheriff or sheriff principal 

was not supported by the facts established by the sheriff or sheriff principal in the appeal. 

117. On appeal, the Court of Session may confirm the order; modify the order; revoke the 

order; or make such other order as the Court considers appropriate.  

Section 61 Effect of appeal under section 58, 59 or 60 

118. This section states that, notwithstanding an appeal under section 58, 59 or 60, the order 

appealed against continues to have effect, pending the decision in the appeal. 

Breach of orders and offences 

Section 62 Absconding from quarantine 

119. This section sets out the procedures to be followed where someone subject to a 

quarantine order breaches that order by absconding, either while being removed to the place of 

detention or from that place. 

120. Subsection (2) provides that the absconder may be taken into custody by a constable, an 

officer of the health board, or an officer of a local authority. The quarantined person may be 

detained in a hospital or any other place up to the period specified in the original order.  Any 

period during which the person was in breach of the order is to be left out of account in 

calculating that period.   

121. Subsections (6) and (7) provide that a person who may take a quarantined person into 

custody or who may detain that person may enter any premises at any time in which the 

quarantined person is present and use reasonable force in order to gain entry to the premises. A 

person taken into custody under this section and who absconds may be taken into custody again 

and detained under this section. 

122. The detention of a quarantined person under this section does not preclude a health board 

from applying to extend the quarantine order and, where such extension is granted, the 

quarantined person may be removed to the place in which the person is to be quarantined. 

Section 63 Absconding from hospital 

123. This section sets out the procedures to be followed where a person subject to a short term 

detention or exceptional detention order breaches that order by absconding, either while being 

removed to the detention hospital or from the hospital in which the person is detained. 

124. The absconder may be taken into custody by a constable, an officer of the health board or 

an officer of a local authority and returned to hospital for the period specified in the original 

order.  Any period during which the person was in breach of the order is to be left out of account 

in calculating that period.  Subsection (6) provides that a person who takes a person into custody 

and who returns such person to hospital may enter any premises in which the quarantined person 
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is present. Subsection (7) provides that a person who takes a person into custody may enter any 

premises in which the quarantined person is present at any time and use reasonable force to gain 

entry. A person taken into custody under this section and who absconds may be taken into 

custody again and detained in accordance with this section. 

Section 64 Obstruction 

125. This section states that a person who intentionally obstructs a health care professional 

authorised to carry out a medical examination under section 34, or persons authorised to remove 

a person to hospital under section 42, commits an offence. 

Section 65 Offences arising from breaches of orders under this Part 

126. Any person who is the subject of an order under this part of the Bill and who breaches the 

order, commits an offence. 

Procedures 

Section 66 Applications and appeals 

127. This section provides that the court procedure to be used in actions raised under Part 4 of 

the Bill will be summary application.  That is, the action will be raised in the sheriff court by 

means of proceedings in which the sheriff has the power to regulate proceedings and to rule 

summarily.  An application may be determined by the sheriff, either in open court or in a private 

hearing (known as ―in chambers‖), with or without the person in respect of whom the application 

is made being present. 

PART 5 

PUBLIC HEALTH FUNCTIONS OF LOCAL AUTHORITIES 

 Facilities for disinfection etc. 

 

Section 67 Provision of facilities for disinfection etc. 

128. This section sets out the local authority duty to provide, or ensure the provision of, 

facilities and equipment (which may be mobile) for its area in order to disinfect, disinfest and 

decontaminate things and premises, and to destroy things which are infected, infested or 

contaminated. This includes the means for transporting things to facilities and equipment.   

129. Local authorities need not provide the facilities themselves, but can enter into an 

agreement with any person or organisation to ensure provision. The facilities and equipment 

need not be in the area of the local authority. 

130. Subsection (5) defines the meaning of ―contaminated‖, ―infected‖ and ―infested‖,  as used 

in this part. 
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Disinfection etc. of premises and things 

Section 68 Notice on occupier or owner of infected etc. premises or things 

131. This section applies where a local authority knows or suspects that any premises in its 

area or any thing in or on such premises is infected, infested or contaminated.  If it appears to the 

authority that in order to prevent the spread of infectious disease or contamination, disinfection, 

disinfestation, or decontamination of the premises or things in or on the premises, destruction of 

a thing, or other connected operations is necessary, then the authority may serve a notice on the 

occupier of the premises (or the owner if the premises are unoccupied) to carry out the necessary 

steps.  If the occupier is not the owner of the premises, then a copy of the notice must be served 

on the owner of the premises. A notice may be served only where a local authority competent 

person certifies his satisfaction as to the matters referred to above.  

132. Subsection (6) sets out that the notice must be in the form prescribed (in regulations made 

by the Scottish Ministers) and it must specify the steps which must be taken and the period in 

which they must be taken.  It must also advise the person on whom the notice is served that if the 

notice is not complied with, then the local authority my take those steps. If, during the period of 

the notice, the person on whom the notice is served, consents, then an authorised officer of the 

local authority may carry out the steps.   

Section 69 Inspection of premises in relation to which notice served  

133. This section applies where a notice has been served under section 68 and the period 

specified in the notice has expired. It provides that an authorised officer of the local authority 

may enter the premises to determine whether the steps specified in the notice have been taken.  

The authorised officer entitled to enter premises must show his authorisation, if requested. 

Section 70 Failure to comply with notice 

134. This section prescribes the actions that an authorised officer of a local authority may take 

where the owner or occupier of premises on whom a notice under section 68 has been served 

fails to comply with the notice and the period of the notice has expired. It provides that the 

authorised officer may enter the premises; direct that the premises (or any part of them) or any 

thing in or on them is left undisturbed for as long as the officer considers appropriate; and that 

the steps specified in the notice and any other steps considered necessary may be taken, 

including the removal of any things from the premises for the purpose of taking any steps at 

another place. 

135. Subsection (3) provides that an authorised officer who enters any unoccupied premises by 

virtue of this section must leave the premises as effectively secured against unauthorised entry as 

the officer found them. 

Section 71 Power of local authority to disinfect etc. premises or things 

136. This section provides that a local authority may take the steps set out in the notice served 

on a person under section 68 if it is not reasonably practicable for that person to take those steps.   
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137. In order to do so, the authority must serve notice on the occupier of the premises or, 

where the premises are unoccupied, on the owner of them, requiring access of an authorised 

officer to undertake the steps.  Where a notice is served under this section on  the occupier of the 

premises, this should be copied to the owner, if that is not the same person.  The notice may be 

served only if the local authority competent person certifies that the relevant criteria have been 

met. 

138. Subsection (5) sets out that the notice must be as prescribed (in regulations made by the 

Scottish Ministers) and it must specify the steps which must be taken and the period in which 

they must be taken. Under subsection (6), the authorised officer may enter the premises, direct 

that the premises (or any part of them) or any thing in or on them is left undisturbed for as long 

as the officer considers appropriate; and that the steps specified in the notice may be taken, 

including the removal of any things from the premises for the purpose of taking any steps at 

another place. 

139. Subsection (7) provides that an authorised officer who enters any unoccupied premises by 

virtue of this section must leave the premises as effectively secured against unauthorised entry as 

the officer found them. 

Section 72 Entry to dwellinghouses  

140. This section sets out the conditions under which  an authorised officer may exercise a 

power of entry under this Part in relation to a dwellinghouse. The first condition is that an officer 

must give 48 hours‘ notice to the  occupier of the dwellinghouse.  The second is that the person 

who appears to be the occupier of the dwellinghouse has consented or entry is effected under a 

warrant issued under section 73. The term ‗dwellinghouse‘ is defined, as used in this Part.  

Section 73 Warrant to enter and take steps 

141. This section provides that a local authority may apply for a warrant from a sheriff or a 

justice of the peace to enter and take steps where an authorised officer has been refused entry or 

can reasonably anticipate such refusal; the premises to which the authorised person is entitled to 

enter are unoccupied; the occupier of the premises is temporarily absent and there is urgency; or 

a person entitled to enter the premises has been prevented from taking the authorised steps, or 

reasonably anticipates such prevention.    

142. Subsection (2) allows a sheriff or justice of the peace, on the application of a local 

authority, to authorise an officer of the authority and any person authorised by that officer, by 

warrant, to enter the premises; to direct that the premises (or any part of them) are, or any thing 

in or on them is, to be left undisturbed for so long as the officer considers appropriate; and to 

take any steps mentioned in section 68.   

143. Subsection (3) states that entry to a dwellinghouse or anything else mentioned in 

subsection (2), may not be authorised unless the sheriff or justice is satisfied that 48 hours‘ 

notice has been given and that period has expired. Subsection (4) provides that the power of 

entry may be exercised at any time and includes power to use reasonable force.  A warrant under 

this section continues in force until the purpose for which it is issued is fulfilled.  
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Section 74 Use of powers in emergencies 

144. This section provides that where an officer authorised to enter premises under this Part, 

considers, on reasonable grounds, that there is an emergency, the officer may exercise the power 

of entry at any time, and may use reasonable force. If the premises are a dwellinghouse, the 

conditions under section 72 do not apply. The authorised officer may, on entering the premises, 

do anything which that officer is entitled to do under this Part. 

145. Subsection (5) provides that an authorised officer who enters any unoccupied premises by 

virtue of this section must leave the premises as effectively secured against unauthorised entry as 

the officer found them. 

146. Subsection (6) states that the use of powers in emergencies is available even if an appeal 

has been made under section 78 (1). 

147. Subsection (7) defines ―emergency‖ as it is used in this Part. 

Offences 

Section 75 Obstruction  

148. Any person who obstructs an authorised officer, or any other person, in the exercise of 

powers under this part, will be guilty of an offence and liable to a penalty, as outlined in section 

101. 

Recovery of expenses 

Section 76  Recovery of expenses 

149. This section provides that a local authority may recover any reasonable expenses it incurs 

in doing anything it is entitled to do under this part of the Bill from the person on whom a notice 

is served. The local authority may also recover any administrative expenses incurred in 

connection with the thing to which the expenses relate.  The local authority may allow any sums 

recoverable to be paid by instalments and, if it does, it must serve a notice to that effect on the 

person from whom the sums are recoverable. 

Compensation 

Section 77  Compensation 

150. Subsection (1) provides that a local authority must compensate any person who suffers 

loss or damage caused by any person doing or failing to do anything which that person is entitled 

or required to do under section 68, 70, 71 or 73.  Subsection (2) states that compensation payable 

under subsection (1) is not available where the loss or damage is attributable to the fault of the 

person who suffered the loss or damage. Compensation is not available for loss or damage which 

relates to any infected, infested or contaminated premises which are damaged as a result of 

108



These documents relate to the Public Health etc. (Scotland) Bill (SP Bill 3) as introduced in the 

Scottish Parliament on 25 October 2007 

 

 

 29  

disinfection, disinfestation or decontamination of the premises or anything in or on them. Nor is 

compensation available for the damage or destruction of any thing as a result of disinfection, 

disinfestations or decontamination of the thing or premises. 

151. Subsection (3) provides that any dispute as to a person‘s entitlement to compensation 

under this section or the amount of compensation is to be determined by a single arbiter 

appointed by agreement between the authority and the person claiming loss or damage or, if 

agreement cannot be reached, by the President of the Lands Tribunal for Scotland. 

Appeals 

Section 78 Appeals against notices under this Part 

152. This section provides that any person on whom a notice is served under this Part of the 

Bill may appeal to the sheriff against the notice or any requirement in it. Such an appeal must be 

made by summary application and must be made within 14 days of the notice being served. On 

an appeal, the sheriff may revoke the notice; remove or vary any requirement specified in the 

notice; and make such other order as the sheriff considers appropriate. 

Section 79 Appeal to sheriff principal 

153. This section provides that a person who appealed under section 78 may, with the leave of 

the sheriff, appeal to the sheriff principal against the sheriff‘s decision not to revoke the notice or 

not to remove or vary any requirement in the notice. Subsection (3) states that a local authority 

may also, with the leave of the sheriff, appeal against a decision of the sheriff to revoke the 

notice or remove or vary any requirement specified in the notice. Appeals under this section are 

to be made by summary application. 

154. Subsection (6) provides that on an appeal under this section, the sheriff principal may 

confirm the notice, remove or vary any requirement specified in the notice, revoke the notice, or 

make such other order as the sheriff principal considers appropriate. 

Section 80 Appeal to Court of Session 

155. This section provides that a person who appealed under section 79 may, with the leave of 

the sheriff principal, appeal against the sheriff principal‘s decision to the Court of Session. Such 

an appeal may be made on a point of law only. 

156. Subsection (3) provides that on an appeal under this section, the Court of Session may 

confirm the notice, remove or vary any requirement specified in the notice, revoke the notice or 

make such other order as the Court considers appropriate. 
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Existing functions 

Section 81 Application of this Part where other functions being exercised 

157. This section applies where a local authority or any other person has functions under any 

other enactment in relation to premises or things which are infected, infested or contaminated, to 

be known as an ―existing function‖. 

158. Subsection (3) provides that a local authority may not exercise any function conferred on 

it by virtue of this part of the Bill, if the authority or any other person is exercising or is likely 

imminently to exercise a function in relation to the infected, infested or contaminated premises 

or things. Section 67 (which is the duty for a local authority to provide facilities for disinfecting 

etc.) continues to apply despite section 81. 

PART 6 

MORTUARIES ETC. 

Provision of mortuaries 

Section 82 Provision of mortuaries by local authorities 

159. This section requires each local authority to provide or ensure the provision for its area of 

the premises and facilities it considers appropriate for the reception and temporary storage of the 

bodies of persons who die in the authority‘s area and the post-mortem examination of such 

bodies. Local authorities need not provide such premises and facilities for hospital-related 

deaths.  Health boards are required to provide premises and facilities for such bodies under 

section 83. Local authorities are required to provide or ensure the provision for its area of 

facilities for bodies in relation to which the Crown Office Procurator Fiscal Service (COPFS) are 

carrying out investigations. 

160. Local authorities need not provide the facilities themselves, but may enter into 

agreements with any person or organisation, including a health board, for the provision of such 

facilities. The premises and facilities referred to in this section need not be in the area of the local 

authority ensuring their provision.  

Section 83 Provision of mortuaries by health boards 

161. This section requires each health board to provide or ensure the provision for its area of 

the premises and facilities it considers appropriate for the reception and temporary storage of the 

bodies of persons who die in a hospital in the board‘s area or who die elsewhere and whose 

bodies are brought to such a hospital and for the post-mortem examination of such bodies.  

Section 84 Co-operation by local authorities and health boards 

162. This section places a duty of co-operation between relevant local authorities and health 

boards  in complying with the duties placed on both organisations by sections 82 and 83. 
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Protection of public from risks arising from bodies 

Section 85 Restriction on release of infected etc. bodies from hospital 

163. This section deals with the circumstances whereby a health board may require the 

retention of an infected or contaminated body in hospital. It sets out that this must be by 

direction specifying that the body cannot be removed (except to a mortuary or similar premises 

for a post-mortem examination) until written authorisation is given to a named person for the 

purposes of immediate disposal, which may include preparation of the body for disposal. That 

direction can be made only where a health board competent person certifies that a defined set of 

circumstances applies. These circumstances, set out in subsection (1), are that a person dies of an 

infectious disease, had such a disease immediately before dying (but died of another cause) or 

was contaminated immediately before dying (whether the contaminant caused the death or not). 

If any of those circumstances applies and the competent person considers that there is also a 

significant risk to public health and it is necessary to retain the body to avoid or minimise that 

risk (until the health board is satisfied regarding the arrangements for disposal), a direction may 

be made.    

164. Subsection (4) places a duty on a health board, where it makes such a direction, to 

explain to persons responsible for handling the body that there is significant risk to public health, 

the nature of that risk, any precautions the person should take and any other appropriate 

information. This does not apply where an explanation has already been given under section 86 

to anyone who appears to be responsible for the disposal of the body. A person who breaches 

such a direction commits an offence.   

Section 86 Duty of health board where infected etc. person dies 

165. This section places a duty on a health board (where it knows a person in its area has died 

of an infectious disease, had such an infectious disease before dying, or was contaminated)  to 

explain to any person, who appears to be responsible for the disposal of the body, the nature of 

any risk, the precautions that should be taken and any other appropriate information. This does 

not apply where an explanation has been given under section 85. 

Section 87 Application for order in relation to bodies retained in premises 

166. This section applies where the body of a person is being retained in premises and the 

local authority feels that appropriate disposal arrangements have not been made. The authority 

may apply to the sheriff for an order under section 88 seeking authority to dispose of the body 

appropriately. An application may only be made where a local authority competent person 

certifies, among other things, that there is a significant risk to public health and that appropriate 

disposal is necessary to avoid or minimise that risk.   

Section 88 Power of sheriff to order removal to mortuary and disposal 

167. This section allows the sheriff, if satisfied that there is a significant risk to public health, 

to make an order authorising the local authority to remove the body of a person mentioned in 

section 87 to a mortuary or other similar premises and to dispose of the body within the period 
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set out in the order. If the sheriff is satisfied that the risk to public health is such that the body 

must be disposed of immediately, disposal by the local authority may be ordered as soon as 

reasonably practicable.   

168. Subsection (2) gives powers to local authority officers or persons authorised by local 

authorities powers to enter premises and take any other steps reasonably required where they are 

acting on an order by the sheriff. In entering premises, the local authority officer or authorised 

persons may use reasonable force and enter at any time. This section of the Bill does not affect 

any other legislation which regulates or authorises burial or cremation, and the requirements of 

the Cremation (Scotland) Regulations 1935 (as amended) continue to apply. 

169. Any reasonable expenses incurred by the authority in carrying out a function authorised 

by an order under this section can be recovered from the estate of the deceased person. Any 

person who wilfully obstructs an officer of the local authority or another authorised person from 

carrying out any functions authorised by this section, commits an offence and will be liable to a 

penalty, as outlined in section 101. 

PART 7 

INTERNATIONAL HEALTH REGULATIONS 

Section 89 International Health Regulations 

170. The International Health Regulations 2005 (IHR 2005) are legally binding regulations 

adopted by most countries to contain the threats from diseases that may rapidly spread from one 

country to another. The purpose and scope of the International Health Regulations 2005 (IHR 

2005) are to prevent, protect against, control and respond to the international spread of disease 

while avoiding unnecessary interference with international traffic and trade. This section of the 

Bill allows Scottish Ministers to make regulations for the purposes of, or in connection with, 

implementing any obligations arising from the International Health Regulations where those 

obligations affect Scotland. Regulations made under section 89 will be made by affirmative 

procedure. 

171. Those regulations may provide powers to Scottish Ministers or other persons to undertake 

specified functions; create offences and permit any person to charge for functions carried out 

under the regulations. These regulations may modify any enactment, including the Bill, as 

enacted.  

172. Subsection (5) sets out the penalties for committing an offence under the regulations.  
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PART 8 

INFORMATION ON HEALTH EFFECTS OF SUNBEDS 

Section 90 Provision of information on the effects on health of sunbed use 

173. This section provides the Scottish Ministers power to require, by regulations, operators of 

sunbed premises to provide information to the users of those premises about the effects on health 

of the use of sunbeds. Regulations can set out the detail of what information should be provided, 

the form the information should be provided in, and the manner in which the information should 

be provided or displayed, e.g. display on the premises. The regulations will be subject to 

negative procedure. Subsection (3) sets out the definitions used in this section. 

PART 9 

STATUTORY NUISANCES 

Section 91 Insect nuisance 

174. This section amends section 79 of the Environmental Protection Act 1990 (―the 1990 

Act‖), and in particular, subsection (1) of that section, which specifies the matters which 

constitute ―statutory nuisances‖ for the purposes of section 79(1) and Part III of that Act. 

Subsection (2) inserts new paragraph (faa) into section 79(1), and provides that any insects 

emanating from premises and being prejudicial to health or a nuisance constitute a statutory 

nuisance for the purposes of Part III. Subsection (3) inserts new subsections (5AA) and (5AB) 

into section 79 to specify the insects and premises exempt from the application of the Part III 

statutory nuisance regime.  New section 79(5AB)(a) excludes Sites of Special Scientific Interest, 

and new section 79(5AB)(b) enables the Scottish Ministers to make regulations specifying places 

or descriptions of places in respect of which the statutory nuisance provisions in section 

79(1)(faa) will similarly not apply. Subsection (4) amends the definition of ―premises‖ in section 

79(7) in consequence of new section 79(5AB).  

Section 92 Artificial light nuisance 

175. This section amends section 79 of the 1990 Act. Subsection (2) inserts new paragraph 

(fba) into section 79(1), and provides that artificial light emitted from premises or any stationary 

object so as to be prejudicial to health or a nuisance constitutes a statutory nuisance for the 

purposes of Part III. Subsection (3) provides for an exemption from the artificial light statutory 

nuisance provisions in section 79(1)(fba) in relation to those premises referred to in section 79(2) 

(namely, premises occupied for naval, military or air force purposes). Subsection (4) inserts new 

subsection (5BA) into section 79 to exclude artificial light emitted  from lighthouses from the 

scope of  the statutory nuisance regime in Part III. 

Section 93 Statutory nuisance: land covered with water 

176. This section amends section 79 of the 1990 Act. It inserts new paragraph (ea) into section 

79(1), and provides that any land covered with water which is in such a state as to be prejudicial 

to health or a nuisance constitutes a statutory nuisance for the purposes of Part III. 
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Section 94 Power to make further provision regarding statutory nuisances 

177. This section further amends the 1990 Act. Subsection (2) inserts new subsection (1ZA) 

into section 79, and enables the Scottish Ministers to make regulations prescribing additional 

matters which constitute statutory nuisances for the purposes of Part III, and to enable the 

statutory nuisance regime to be more generally amended to respond to new or emerging statutory 

nuisances. Subsection (3) provides that any regulations made under section 79(1ZA)  are subject 

to affirmative Parliamentary procedure. 

Section 95  Enforcement of statutory nuisances: fixed penalty notice      

178. This section makes provision for the issue of fixed penalty notices (―FPN‘s‖). Subsection 

(2) inserts new subsection (4A) into section 80 of the 1990 Act. New subsection (4A) provides 

that where a local authority believes that a person has committed an offence under section 80(4) 

(failure to comply with any requirement or prohibition imposed by an abatement notice served 

under section 80(1)), it may give that person a FPN, thereby offering that person the opportunity 

of discharging any liability to conviction for that offence by paying a fixed penalty.  

179. Subsection (3) inserts new section 80ZA into the 1990 Act after section 80. Section 80ZA 

makes supplemental provision in relation to FPN`s. Subsection (2) of new section 80ZA requires 

the FPN to set out the circumstances alleged to constitute the offence so as to give reasonable 

information about the offence. Subsection (3) of new section 80ZA requires the FPN to state the 

amount of the fixed penalty, the period in which it may be paid, the person to whom and the 

address at which the payment may be made, the method of payment and the consequences of not 

paying within the period for payment specified in the FPN. Subsection (4) sets the fixed penalty, 

in the case of nuisances relating to industrial, trade and business premises at £400, and at £150 

for all other cases. Subsection (5) sets the period for payment of the fixed penalty at 14 days after 

the day on which the FPN is given and subsection (6) enables that period to be extended by the 

local authority in circumstances in which it considers it appropriate to do so. Subsection (7) 

prevents proceedings from being taken under section 80(4) before the end of the period for 

payment of the fixed penalty and subsection (9) provides that where proceedings have 

commenced for an offence in which a FPN was given, the FPN is to be considered withdrawn.  

180. Subsection (11) enables the Scottish Ministers to provide in regulations for the 

circumstances in which FPN`s may not be given, the form of a FPN and the method for payment 

of fixed penalties, to modify the amount of fixed penalty (subject to a maximum of £500) or the 

period in which the penalty may be paid, and to provide for the keeping of accounts etc. by local 

authorities in relation to fixed penalties. 

181. Subsection (4) amends subsection (3) of section 81 of the 1990 Act to provide that the 

powers available to a local authority to abate nuisance are available whether or not a FPN has 

been given. 

Section 96 Sewerage nuisance: local authority powers 

182. This section amends section 26 of the Water Services etc. (Scotland) Act 2005 (―the 2005 

Act‖) to further specify the extent of a local authority‘s powers in relation to the monitoring and 

enforcement of sewerage nuisances under section 26 of the 2005 Act. Subsection (2) provides 
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that a local authority‘s functions under Part III of the 1990 Act do not apply to nuisances which 

constitute a sewerage nuisance and in respect of which a sewerage code (contained in an order 

made under section 25 of the 2005 Act) applies.  

183. Subsection (3) inserts  a new subsection (10A) into section 26 of the 2005 Act, to apply 

the provisions of paragraphs 2, 3 and 5 of Schedule 3 to the 1990 Act where a local authority is 

enforcing a sewerage code under section 26 of the 2005 Act, subject to the modifications 

specified in paragraphs (a) to (e). A local authority enforcing a sewerage code will acquire the 

powers of entry to premises set out in paragraph 2 of Schedule 3 for the purpose of establishing 

whether a statutory nuisance exists or carrying out remedial action under Part III of the 1990 Act. 

Wilful obstruction of the exercise of these powers of entry will constitute a criminal offence, as 

will disclosure of any trade secret obtained by any person in the exercise of the powers. The 

local authority and those acting on its behalf will be protected from personal liability in respect 

of anything done in good faith in furtherance of Part III. 

PART 10 

GENERAL AND MISCELLANEOUS 

General and miscellaneous 

Section 97 Equal opportunities 

184. This section sets out that the Scottish Ministers, health boards and local authorities, in 

carrying out their functions under the Bill, must do so in a manner that encourages equal 

opportunities and the observance of equal opportunities requirements, as defined in the Scotland 

Act 1998. ―Equal opportunities‖ means the prevention, elimination or regulation of 

discrimination between persons on grounds of sex or marital status, on racial grounds, or on 

grounds of disability, age, sexual orientation, language or social origin, or of other personal 

attributes, including beliefs or opinions, such as religious beliefs or political opinions. ―Equal 

opportunity requirements‖ means the requirements of the law for the time being relating to equal 

opportunities. 

Section 98 Disclosure of information 

185. This section provides for the circumstances in which information can be disclosed by a 

relevant authority. Subsection (2) allows disclosure to another relevant authority where this is 

required to facilitate either authority‘s functions under this or any other Act for protection of 

public health. Subsection (3) allows disclosure to any other person if the authority considers this 

to be necessary for the protection of public health. Subsection (6) clarifies that a disclosure by or 

to a relevant authority includes disclosure by or to an employee of the authority or person 

authorised by the authority. 

186. A person who discloses this information under this section irrespective of any restrictions 

in statute or common law will not be subject to any civil or criminal liability due to the 

disclosure.  
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187. Subsection (7) defines ―relevant authority‖, which includes the Scottish Ministers, health 

boards, local authorities, and the Common Services Agency. This meaning may, however, be 

amended by the Scottish Ministers, by regulations. The Scottish Ministers may also give 

guidance on the disclosure of information, and subsection (9) requires this to be given due 

regard. 

Section 99 Liability of persons exercising functions 

188. This section provides that a person acting in good faith and on reasonable grounds will 

not be liable in any civil or criminal proceedings for anything done in connection with the 

functions being carried out under the Bill. Notwithstanding this exemption for individuals, 

subsection (2) provides that a health board or local authority would remain liable for the actions 

of its staff. 

Section 100 Offences by bodies corporate etc. 

189. Subsection (1) provides that, where an offence under the Bill is committed by a body 

corporate, a limited liability partnership, or by a Scottish partnership, it is also considered to be 

committed by relevant individuals or specified types of individuals where they consented or 

connived in committing the offence, or where the offence was attributable to their neglect. Those 

individuals are, in the case of any director, manager, secretary or other similar officer of the body 

corporate or a person who claims to act in such a capacity; in the case of a limited liability 

partnership, any member of that partnership or person who claims to act as a member; in the case 

of a Scottish partnership, any partner or a person who claims to act as a partner.   

190. Subsection (2) states that where the affairs of a body corporate (other than a limited 

liability partnership) are managed by a member, then the provision in subsection (1) applies to 

the acts and omissions of members, as if the member were a director of the body corporate. 

Section 101 Penalties for offences under this Act 

191. This section sets out the penalties for offences committed under the Bill. This is specified 

as, on summary conviction, imprisonment for up to 12 months or a fine of up to £5000 at current 

levels or both; or, on conviction on indictment, imprisonment for up to 5 years or an unlimited 

fine or both. 

Section 102 Regulations and orders 

192. This section sets out the procedure under which the Scottish Ministers can exercise 

powers which the Bill gives them to make subordinate legislation. 

193. All regulations and orders are to be made by statutory instrument. Regulations are to be 

subject to the Scottish Parliament‘s negative resolution procedure. The exception is regulations 

under section 89 (implementing the International Health Regulations) which will be subject to 

the Scottish Parliament‘s affirmative resolution procedure. The commencement order-making 

power in section 108 is subject to no parliamentary procedure.   
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Section 103 Meaning of “premises” 

194. This section defines the meaning of ―premises‖ as used in the Act as including any land 

or building; or any other place, including a mobile home and a vehicle. ―Mobile home‖ and 

―vehicle‖ are further defined. 

Section 104 Interpretation 

195. This section defines a number of expressions as they are used in the Bill. 

 Section 105 Minor and consequential amendments 

196. This section gives effect to schedule 2 to the Bill which contains minor and consequential 

amendments to other legislation. In particular, it also amends the Statutory Nuisance (Appeals) 

(Scotland) Regulations 1996 to make provision in relation to the new statutory nuisances in 

section 79(1)(ea), (faa) and (fba) of the 1990 Act. The amendment extends the ground of appeal 

against an abatement notice in regulation 2(2) (e) of the 1996 Regulations to those statutory 

nuisances. 

Section 106 Repeals, revocations and saving 

197. This section gives effect to schedule 3 to the Bill which repeals and revokes other 

enactments. In particular, it repeals references to ―port local authorities‖ and ―joint port local 

authorities‖ as regards Scotland in the definition of ―local authority‖ in section 79(7) of the 1990 

Act, in consequence of the repeal of section 172 of the Public Health (Scotland) Act 1897 by this 

Bill.  

198. Part 2 of schedule 3 sets out various revocations. Subsection (2) specifies that despite the 

repeal of the 1897 Act, section 166 of that Act continues to have effect for the purposes of 

section 101 of the National Health Service (Scotland) Act 1978. Section 101 of the 1978 Act 

applies section 166 of the 1897 Act (which governs the liabilities of local authorities and their 

officers) to health boards and their officers.  

Section 107 Crown application 

199. This section confirms that the Crown is bound by the Bill and any regulations made under 

it. The Crown will not be held criminally liable for contravening any provision but there is an 

option for the Court of Session, on application by any public body or anyone responsible for 

enforcing a provision of the Bill, to declare a contravention by the Crown as unlawful. Whilst the 

Crown cannot be held criminally liable, individuals in the service of the Crown can be. Nothing 

stated in this section affects Her Majesty in a private capacity. 

200. Subsection (5) states that where the Scottish Ministers certify that it appears to them 

necessary or expedient in the interests of national security that the powers of entry conferred by 

the Bill are not to be exercisable in relation to any Crown premises specified in the certificate, 

those powers of entry are not to be exercisable in relation to those premises. 
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Section 108 Short title and commencement 

201. This section provides that the Bill will come into force on a day or days decided by order 

by Scottish Ministers. Section 102 (regulations and orders) and section 108 come into force on 

Royal Assent. 

Schedule 1 Lists of Notifiable Diseases and Notifiable Organisms 

202. Part 1 of schedule 1 lists the diseases to be notified by registered medical practitioners 

under Part 2 of the Bill.  Part 2 of schedule 1 lists the organisms to be notified by the directors of 

diagnostic laboratories under Part 2 of the Bill. 

Schedule 2 Minor and consequential amendments 

203. Schedule 2 sets out minor and consequential amendments to the National Assistance Act 

1948 and the Statutory Nuisance (Appeals) (Scotland) Regulations 1996. 

Schedule 3 Repeals and Revocations 

204. Part 1 of schedule 3 sets out various repeals. Part 2 of schedule 3 sets out various 

revocations. 
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FINANCIAL MEMORANDUM 

 

INTRODUCTION 

205. This document relates to the Public Health etc. (Scotland) Bill introduced in the Scottish 

Parliament on 25 October 2007.  It has been prepared by Nicola Sturgeon, who is the member in 

charge of the Bill, to satisfy Rule 9.3.2 of the Parliament‘s Standing Orders.  It does not form 

part of the Bill and has not been endorsed by the Parliament. 

PROTECTION OF PUBLIC HEALTH 

COSTS ON THE SCOTTISH GOVERNMENT 

206. The measures provided in the Public Health etc. (Scotland) Bill will provide greater 

clarity regarding the roles and responsibilities of Scottish Ministers, health boards and local 

authorities in protecting public health.  

207. No additional costs on central government are anticipated.  The Bill does not create a new 

legal basis for responding to threats to public health, but amends and consolidates existing 

legislation to provide additional powers to reflect developments in disease control and 

understanding risks to public health.  These control powers would not automatically be used, but 

would be available to support the containment of a public health incident that is of significant 

risk to public health.  Use of these powers should have no direct cost implication for the Scottish 

Government. 

208. The 1997 Fatal Accident Inquiry (FAI) into the E. coli O157 outbreak in Central Scotland 

identified the need for clarity about which agency and persons have overall responsibility in 

managing public health emergencies.  The FAI into the outbreak of C. novyi infection in 

injecting drug users in 2001 underlined the importance of ensuring preparedness to deal with 

major outbreaks and bio-terrorist attacks in Scotland.  In addition, the 2003 epidemic of Severe 

Acute Respiratory Syndrome (SARS) highlighted gaps and uncertainties in the adequacy of 

statutory powers that might be required to underpin the control of SARS (or another highly 

infectious disease that would pose a risk to public health) in Scotland.  

209. Existing legislation relates only to protecting the public from infectious disease and does 

not fully comply with the International Health Regulations (2005) (IHR 2005), which include 

measures to protect against contamination.  IHR 2005 came into effect on 15 June 2007 and aim 

to prevent the international spread of disease without disrupting international traffic and trade.   

210. The benefits and costs that arise from changes proposed in the Bill will depend on: 

 what risks arise from the spread of disease.  These will arise independent of the Bill: 

the Bill does not cause the risks, but will equip authorities to respond to them; 

 how individuals respond to the spread of disease.  If individuals voluntarily choose to 

take action that avoids posing a risk to others (which will be the case for the majority 

of the population), then it will not be necessary for the powers in the Bill to be used; 
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 any regulations made under the Bill, which will require their own Regulatory Impact 

Assessment to assess potential costs. 

211. Costs associated with secondary legislation are not expected to be significant. Secondary 

legislation arising from the Bill include: 

 regulations to prescribe the qualifications and training health board and local 

authority competent persons require in order to fulfil the functions in this legislation 

and any future enactments; and 

 regulations to enable Scotland to comply with IHR 2005, effectively updating the 

Public Health (Aircraft) (Scotland) Regulations 1971 (as amended) and the Public 

Health (Ships) (Scotland) Regulations 1971 (as amended).  

212. The costs of being unable to contain or minimise a public health incident can be 

significant.  Retrospective research into the costs of the 2003 SARS outbreak in Canada 

indicated the cost to a single hospital over an 8 week period as being ~£5.6m, with lost revenue 

and labour accounting for two-thirds of the cost, and excess spending on services, materials, 

supplies etc accounting for the other third.  Similar research by Oxford Economic Forecasting 

estimated the economic cost of the 2003 SARS outbreak to the Asia economy as a whole.  The 

loss (in terms of Gross Domestic Product (GDP)) was estimated as US $20 billion. Total 

expenditure and business losses may have been closer to US $60 billion. Oxford Economic 

Forecasting commented that ―the scenario could easily have proved much worse had SARS been 

a more communicable disease, highlighting the potential scale of shocks emanating from serious 

and increasingly global health issues‖.  The costs were made up of lost tourism revenue, 

domestic demand and exports.  The provisions of this Bill are intended to minimise any such 

costs arising in Scotland. 

213. Costs of the provision of information on the risks associated with the use of sunbeds will 

be minimal.  

COSTS ON LOCAL AUTHORITIES 

214. No additional costs are expected to be borne by local authorities as a result of the Bill. 

Local authorities and CoSLA have been consulted individually and collectively as the policy has 

been developed. No comments have been by made by local authorities or CoSLA regarding 

potential costs to local authorities from implementing the legislation resulting from the Bill.  

Local Authority Functions 

215. The Bill clarifies the public health functions of local authorities. Similar powers exist in 

other hazard-specific legislation but they are not comprehensive. The new legislation will 

therefore plug any statutory gaps.  It is not expected that local authorities will incur additional 

financial cost, nor require additional environmental health personnel.  Instead, the provisions will 

ensure that existing local authority personnel have the necessary statutory tools at their disposal 

to handle issues of public health risk more effectively, both now and in the future.  
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Compensation 

216. There is a general duty for local authorities to compensate for unnecessary loss or 

damage caused in the exercise of their enforcement powers, unless attributable to the person 

sustaining it. This is normal local authority practice and local authorities are insured to cover 

such costs. Provisions in the Bill are not expected to make the practice of providing 

compensation more frequent. No additional costs are therefore expected to be incurred by local 

authorities from the payment of compensation. 

Provision of mortuaries 

217. Existing legislation (the 1897 Act) does not place a statutory duty on local authorities to 

provide for mortuaries. However, it does provide the power to do so: ―…the local authority may 

provide a proper building for the reception of dead bodies…”. Consequently, and in light of the 

establishment of the NHS and the need for police authorities to investigate causes of death 

believed to be due to suspicious circumstances, arrangements for providing mortuaries that have 

evolved since the 1897 Act are complex:  

 there are four city mortuaries in Scotland: in Aberdeen, Dundee, Edinburgh and 

Glasgow.  These were all originally owned and run by local authorities; 

 in Aberdeen and Edinburgh the city mortuaries are still owned and run by the local 

authorities; 

 in Glasgow and Dundee the city mortuaries are owned, staffed and run by local 

police forces / Joint Police Boards; 

 in areas with no city mortuary, NHS hospitals provide mortuary and post-mortem 

facilities (and are paid a flat-rate fee for the use of their post-mortem facilities). 

218. The Bill places a duty on local authorities to ensure provision is made (but not necessarily 

provide) for mortuary and post-mortem facilities in their areas for all non-NHS related deaths.  

This policy is the result of extensive discussions with stakeholders.  It will ensure clarity of 

statutory responsibility, whilst at the same time allowing for flexibility regarding how facilities 

are provided at a local level, and effectively puts a statutory underpinning to what already 

happens in practice, with local authorities and health boards working together, and where 

necessary with the police and with Crown Office and Procurator Fiscal Services (COPFS) to 

ensure provision of facilities. 

219. Where city mortuaries exist and are owned and operated by the local authority (i.e. 

Aberdeen and Edinburgh), these will continue to operate as currently for body storage and for 

COPFS-instructed post-mortem examinations. Where city mortuaries exist but are neither owned 

nor run by the local authority (i.e. Dundee and Glasgow), the local authorities will need to be 

aware of what provision is available and be in discussion with service providers to ensure that 

there is sufficient availability.  Financial involvement of local authorities would be likely to be 

minimal, because good local arrangements already exist in these areas.  For local authorities 

where no city mortuary exists, local authorities will need to be aware of what provision is 

available through the NHS and be in discussion with service providers and service users 

(COPFS) to ensure that there is sufficient availability.  In these areas NHS hospitals are already 

being used for COPFS-instructed post-mortem examinations (and are paid for the service).   
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220. In 2005-06 provision of mortuary services represented a cost of £504, 000 to the six local 

authorities that currently finance mortuary facilities (Aberdeen City Council, Aberdeenshire 

Council, Highland Council, Dundee City Council, Edinburgh City Council and Glasgow City 

Council), funded by the Scottish Government through the core local government finance 

settlement.  In addition, the COPFS paid approximately £1m to Health Boards and local 

authorities for the provision of mortuary and post-mortem facilities in 2005-06.  No additional 

financial costs are expected as a consequence of the provisions of the Bill, because it effectively 

puts a statutory underpinning to what is happening in practice. 

International Health Regulations 2005 (IHR 2005) Regulation-making power  

221. The regulations will update existing obligations and functions on local authorities and 

Health Boards with regard to ports and points of entry to Scotland. Because requirements to 

comply with IHR 2005 cover contamination and infectious diseases more generally, it is possible 

that IHR 2005 may identify additional situations where there is a need for a health measure or 

measures to be applied. No additional costs for local authorities are anticipated at this stage. 

Existing regulations already allow local authorities to charge the owner or master of a ship for 

ship inspections. This will be continued in the new regulations. Local authorities will be allowed 

to charge to cover their costs, but will not be allowed to exceed the actual cost of the ship 

inspection (as provided by IHR 2005).    

COSTS ON OTHER BODIES, INDIVIDUALS AND BUSINESSES 

222. Consultation on the Bill and discussions with stakeholders have suggested that additional 

costs to other organisations will not be significant. The Bill is mainly about clarifying roles and 

responsibilities.  Health protection powers being transferred from local authorities to health 

boards will be rarely used.  Statutory duties  in respect of mortuary provision mainly reflect what 

currently happens in practice at the moment.   

Costs to health boards 

Public health functions of health boards  

223. The health protection powers conferred on health boards by the Bill are as follows: 

 Power to exclude a person from a wide range of community settings, in defined 

circumstances, where an individual poses a significant risk to public health and needs 

to be excluded from places in order to minimise that risk. This power currently rests 

with local authorities (but only for exclusion from school or work) and is carried out 

by Designated Medical Officers (DMOs) of the health board on their behalf. 

 Power to restrict activities, in defined circumstances, where an individual poses a 

risk to public health and in order to minimise that risk their activities need to be 

restricted. Although this is a new power, health boards are already effectively doing 

this, through making voluntary requests to people with infectious diseases to restrict 

activities which may spread infection.  

The above powers do not require recourse to a sheriff, but individuals may appeal against 

exclusion or restriction orders in the courts. 

122



These documents relate to the Public Health etc. (Scotland) Bill (SP Bill 3) as introduced in the 

Scottish Parliament on 25 October 2007 

 

 

 43  

 Power to apply to a Sheriff to have a person medically examined where it is known 

or suspected that the person has an infectious disease or is contaminated and poses a 

significant risk to public health. This power currently rests with local authorities, 

subject to authorisation of a DMO. 

 Power to apply to a Sheriff to require a person to remain in their own home or other 

setting (quarantine) where it is known or suspected that  a person has an infectious 

disease or is contaminated, or has been exposed to an organism which causes such a 

disease or has been exposed to a contaminant and, as a result, there may be a  

significant risk to public health. This is a new power for public health legislation. 

 Power to remove and detain a person in hospital when an individual is diagnosed 

with an infectious disease or is contaminated and poses a significant risk to public 

health, but is not in a situation to self-quarantine. This power currently rests with 

local authorities, on authorisation of the DMO. 

224. The powers that involve court input will be used very rarely, where there is a significant 

risk to public health and where an individual or individuals do not accept constraints voluntarily. 

Because they will be used very rarely, attempting to identify a typical case and its associated 

costs is very difficult. There are no centrally-held statistics regarding the number of times the 

existing powers have been used. For those powers that require legal input, we understand that 

they have been rarely used and we would expect that practice to continue. The transfer of powers 

from one organisation to another is not expected to increase the frequency in the number of times 

these powers would be used.  

225. The NHS Central Legal Office (CLO) will provide advice and guidance to Health Boards 

regarding applications to the Sheriff. Because CLO already provides advice regarding continued 

use of life support systems, and on mental health legislation, it is unlikely that providing 

information specific to applications regarding medical examinations, quarantine, or removal and 

detention of an individual in hospital will pose any additional financial burden. CLO have not 

provided any estimates of potential costs for additional training requirements. It is expected that 

any necessary training will be integrated into existing training schedules at no extra cost.  

226. The NHS Employers Management Steering Group has estimated that the financial 

implications of proposals to extend and transfer to the NHS powers of quarantine, removal, and 

detention as £50,000 per year (in total, covering all health boards in Scotland). This is estimated 

to cover any legal fees incurred in making applications to the sheriff, and potential costs from 

appeals. The Group has further estimated that the administrative cost of maintaining an adequate 

pool of appropriately trained competent persons may be in the region of £16,000 per year (in 

total, covering all health boards in Scotland), on the assumption of 75 competent persons across 

Health Boards in Scotland at any time. 

Provision of compensation 

227. Health Boards will have the duty to provide compensation on proven loss to individuals 

who are excluded from work or who voluntarily comply with constraints required by their local 

health board. The compensation arrangements, which previously fell on local authorities, would 

apply only to isolated cases rather than epidemics (Civil Contingency legislation would come 

into effect where large numbers of people are affected).  
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228. Local authorities estimate that current compensation payments in respect of exclusions 

from work are rare.  However, the NHS Employers Management Steering Group has estimated 

that compensation to individuals might total £60,000 per year (in total, covering all health boards 

in Scotland), based on the assumption of providing compensation to 150 people over the course 

of a typical year.  

Provision of mortuaries 

229. The Bill places a statutory duty on Health Boards to provide or ensure provision of 

mortuary and post-mortem facilities for NHS-related deaths. This is current practice.  NHS 

hospitals will continue to be used for NHS-instructed post-mortem examinations, and no change 

from current provision is expected. Where NHS facilities are used for COPFS-instructed post-

mortem examinations, payment for use of facilities will continue. 

International Health Regulations 2005 (IHR 2005)Regulation-making power  

230. Regulations made under this legislation to comply with IHR 2005 will update existing 

obligations and functions on local authorities and Health Boards with regard to ports and points 

of entry to Scotland. Because requirements to comply with IHR 2005 cover contamination and 

infectious diseases more generally, it is possible that IHR 2005 may identify additional situations 

where there is a need for a health measure or measures to be applied. However, this is difficult to 

quantify. 

Costs to the Scottish Court Service 

231. No significant additional costs for prosecutors or the courts are anticipated by the creation 

of new offences within the Bill, and there has been close liaison with COPFS and colleagues in 

Justice Directorate on this throughout the development of the Bill.  Prosecution costs of any 

offence can vary greatly depending on the severity of the offence and the circumstances under 

which an offence is committed.   

232. No additional applications to the Sheriff are anticipated than currently as a result of this 

Bill. In the event that more applications are presented to the courts than currently, the cost per 

application is estimated as £30
1
, to cover staff, judicial salaries and court running costs. 

233. No significant additional costs are therefore expected to be borne by the Scottish Court 

Service.  

SAVINGS TO OTHER BODIES, INDIVIDUALS AND BUSINESSES 

234. The Bill will not result in significant direct savings, except in relation to the notification 

of diseases. The general effect of the Bill will be through its ability to support an effective 

response to a disease, organism, contaminant or health risk that poses a significant threat to 

                                                 
1 The Adult Support and Protection Scotland Bill indicated costs related to summary applications for orders, 

including variation or repeal of an order, as approximately £31 per case, which includes staff and judicial salaries 

and running costs. 
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public health, and so minimise the impact of such a public health incident on the Scottish 

economy as a whole. 

Savings to Health Boards 

Repeal of AIDS Control (Scotland) Act 1987 

235. Health Boards are currently required to compile yearly returns to the Scottish 

Government under the AIDS Control (Scotland) Act 1987, which will be repealed under this 

Bill. The time spent in compiling the return varies significantly across Health Boards. 

Information regarding the time spent by various grades has been estimated by Boards as follows: 

Greater Glasgow & Clyde – 185 hours; Lanarkshire – 230 hours; Western Isles – 37 hours; 

Highland – 74 hours; Orkney – 15 hours; Ayrshire & Arran – 20-28 hours; Dumfries & 

Galloway – 26 hours; Fife – 7 ½ hours; Grampian – 111 hours.  Whilst there will be no direct 

staff cost saving because staff are not employed solely to compile these returns, the repeal will 

enable  staff to be freed up to undertake other tasks.  

Notification of diseases 

236. General Practitioners may currently retrospectively claim a fee (~£3.50 per notification) 

from their local Health Board for notifying one of the current notifiable diseases, although the 

fee is not always claimed. The Bill will discontinue the payment of this fee, and will therefore 

provide a small annual saving to Health Boards.  The saving will depend on the number of 

notifications and the number of times the fee is claimed.  For example, in 2004 there were 

27,145 disease notifications, which equates to a maximum payment of ~£95,000. In 2005 there 

were 23,574 disease notifications, which equates to a maximum payment of ~£82,500. In the 

first 6 months of 2006 (the latest date for which confirmed figures are available) there were 

12,588 disease notifications, which equates to a maximum payment of ~£44,000. 

STATUTORY NUISANCE MEASURES 

COSTS ON THE SCOTTISH GOVERNMENT 

237. The Statutory Nuisance part of the Bill will amend the statutory nuisance regime of Part 

III of the Environmental Protection Act (EPA) 1990 to include insect infestations, artificial light 

and foul water to effect improvements needed to be able to manage nuisances to public health 

more effectively at a local level.  It gives local authorities the power to serve fixed penalty 

notices on persons who fail to comply with statutory nuisance abatement notices served under 

the EPA.  It amends the Water Services etc. (Scotland) Act 2005 to give local authorities similar 

enforcement powers to those under Part III of the EPA (such as powers of entry) in relation to 

sewage odour nuisances emanating from sewage treatment works run by or on behalf of Scottish 

Water.  

238. The Scottish Government intends to issue guidance on the provisions of this Part of the 

Bill to local authorities, which will be issued electronically. 
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COSTS ON LOCAL AUTHORITIES 

239. The Bill introduces more powers for local authorities to help enforce the statutory 

nuisance regime.  Evidence from the Department of Food and Rural Affairs (Defra) suggests that 

the volume of incidents investigated by local authorities in England and Wales since extending 

their statutory nuisance regime (as part of the Clean Neighbourhoods Act 2005) to include insect 

infestations and artificial light has been minimal.  Consequently there has been no significant 

increase in additional work to local authorities in England and Wales.  The additional nuisances 

proposed for the statutory nuisance regime in Scotland are not anticipated to result in the need 

for additional trained environmental health officers and therefore any costs should be met from 

existing sources.  

COSTS ON OTHER BODIES, INDIVIDUALS AND BUSINESSES 

240. It is not expected that there will be any significant additional costs for prosecutors of the 

courts.  

SAVINGS TO OTHER BODIES, INDIVIDUALS AND BUSINESSES 

241. Introduction of a fixed penalty regime is expected to free up court time and allow court 

resources to be diverted to the most acute of cases.  Introduction of a fixed penalty regime give 

local authorities an additional tool to deal quickly and effectively with non-compliance of 

abatement notices (already part of the enforcement regime provided for under section 80 of the  

EPA, with the aim of minimising the amount of time spent by local authorities in pursuing 

individuals to deal with any statutory nuisance for which they are responsible.  Advice on how 

these procedures will work in practice will be included in guidance issued by the Scottish 

Government. 

 

—————————— 

 

SCOTTISH GOVERNMENT STATEMENT ON LEGISLATIVE 

COMPETENCE 

242. On 25 October 2007, the Cabinet Secretary for Health and Wellbeing (Nicola Sturgeon 

MSP) made the following statement: 

―In my view, the provisions of the Public Health etc. (Scotland) Bill would be within the 

legislative competence of the Scottish Parliament.‖ 
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—————————— 

  

PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE 

COMPETENCE 

 

243. On 23 October 2007, the Presiding Officer (Alex Fergusson MSP) made the following 

statement: 

―In my view, the provisions of the Public Health etc. (Scotland) Bill would be within the 

legislative competence of the Scottish Parliament.‖ 
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SP Bill 3–PM 1 Session 3 (2007)

PUBLIC HEALTH ETC. (SCOTLAND) BILL

——————————

POLICY MEMORANDUM

INTRODUCTION

1. This document relates to the Public Health etc. (Scotland) Bill introduced in the Scottish 
Parliament on 25 October 2007. It has been prepared by the Scottish Government to satisfy Rule 
9.3.3(c) of the Parliament’s Standing Orders.  The contents are entirely the responsibility of the 
Scottish Government and have not been endorsed by the Parliament.  Explanatory Notes and 
other accompanying documents are published separately as SP Bill 3–EN. 

BACKGROUND AND BILL OVERVIEW

2. We live in a world which is increasingly accessible, largely due to the ease with which 
we can now travel overseas. Although this brings significant advantages, it also requires us to 
reconsider how best to protect people living in Scotland from the global spread of disease and 
contamination, the consequences of which can be significant.  This requirement has been brought 
into sharp focus in recent years: for example in planning for a pandemic flu outbreak; through 
the rise in bio-terrorist incidents; and through the spread of Severe Acute Respiratory Syndrome 
(SARS) from the Far East to Canada, which resulted in 774 deaths in 26 countries.  Scotland 
itself was the location of an anthrax incident in 2006, which required the decontamination of 
premises. 

3. Internationally, our collective degree of exposure to disease and contamination, and the 
lessons learned from the serious consequences of SARS have led countries to recognise the need 
for co-operation in reporting on and preventing or limiting the spread of disease and 
contamination. The International Health Regulations (IHR 2005), agreed by the World Health 
Organisation (WHO) and brought into effect on 15 June 2007, put in place a framework to allow 
this co-operation to take place. The regulations aim to prevent the international spread of disease 
whilst also seeking to limit the disruption of international traffic and trade, and require countries 
to report all events that could result in public health emergencies of international concern. They 
are a considerable and welcome step forward in the drive to protect public health.  

4. Existing Scottish public health legislation dates back to the late 19th century, when the 
main threats to public health were different.  This legislation is no longer sufficient to ensure the 
best possible level of health protection in Scotland. To be able to respond quickly, decisively and 
comprehensively to existing and emerging public health threats, Scotland needs modern laws 
that clearly set out the powers and responsibilities of individuals, public health professionals and 
organisations.    
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5. The Bill will redefine and clarify the relationships between Ministers, health boards and 
local authorities in protecting public health.  It will strengthen the role of health boards and 
reflect institutional changes, such as the establishment of the NHS (which post-dates the current 
legislative framework).  It will amend current arrangements for statutory notification of diseases 
and introduce statutory notification of organisms and health risk states, which will aid the early 
detection of disease and its subsequent public health risk.  In addition, the Bill will update and 
improve for Scotland the statutory nuisance regime in the Environmental Protection Act 1990. It 
also contains provisions to ensure that those who use sunbeds are advised of the associated risks.

6. The Bill seeks to maintain and respect an appropriate balance between the goal of 
protecting public health in Scotland from known and unknown threats, and the liberty and rights 
of individuals.  Protecting public health adequately requires flexible powers capable of dealing 
with the very wide range of circumstances that may arise. Communicable diseases constantly 
change and adapt. Some public health incidents can be of serious and immediate concern to an 
individual and their close family, for example, but may not be a threat to the general public.  
Equally, we need to ensure that powers are sufficient to protect the population in circumstances
where disease or contamination have much wider implications. Whilst Civil Contingency 
legislation is currently in place, the emergency powers therein are wide-ranging and powerful, 
and should not be used except under extreme circumstances.  The Public Health etc. (Scotland) 
Bill will allow us to fill the existing gap.  

7. The Bill sets out a range of powers, including powers to quarantine an individual, to 
detain an individual in a hospital and to require a medical examination, from which the most 
appropriate can be chosen to deal with a particular situation. Some of the powers in the Bill are 
new, others already exist. It should be emphasised, however, that the stronger powers of 
quarantine, detention and medical examination will only be used where individuals do not accept 
constraints voluntarily and who, by their actions, put the wider population at significant risk. 
Many other countries, including Finland, Ireland, Norway, Australia, Canada, Singapore and the 
USA have similar systems in place to protect public health.  

8. This memorandum sets out the details of the consultation process, alternative approaches 
considered for updating the legislation, and the policy objectives for each policy area of the Bill: 
protection of public health in Scotland (including information on the health effects of sunbeds), 
and amendments to Part III of the Environmental Protection Act 1990 and amendments to the 
Water Services etc. (Scotland) Act 2005. The effects of the Bill on equal opportunities, human 
rights, island communities, local government, sustainable development etc. are summarised at 
the end of the document.  

CONSULTATION

9. The Scottish Executive Health Department undertook a comprehensive programme of 
consultation on proposals to consolidate and completely update public health legislation in 
Scotland, which had been drawn up by a Public Health Legislation Review Group co-chaired by 
Deputy Chief Medical Officers and the then head of the Scottish Executive’s Public Health 
Division.  The Group included representatives from the public health field, the wider NHS, local 
authorities, the environmental health profession and the Scottish Consumer Council, and 
reviewed public health legislation in Scotland.  The Group set out its proposals for change in a 
document that was issued for consultation between 27 October 2006 and 12 January 2007.  
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10. The consultation document sought the views of public, private and voluntary 
organisations as well as the general public on a variety of topics.  It described proposals to set 
out more clearly the roles and responsibilities for public health protection, largely between local 
authorities and health boards.  It proposed a new system of statutory notification and reporting, 
to ensure that diseases and conditions that pose a significant risk to public health are treated 
efficiently and urgently. Other proposals included strengthening powers to obtain information, 
and allowing for quarantine or exclusion of people in cases of significant public health risk, 
whilst at the same time confirming that safeguards are in place to ensure powers are not abused. 
The consultation document discussed enhancing the statutory nuisance regime of the 
Environmental Protection Act and also asked who should be responsible for mortuary provision 
in Scotland. The consultation did not cover the provision of information on sunbeds for sunbed 
users.

11. Approximately 400 copies of the consultation document were distributed to a wide range 
of stakeholders, including local authorities, professional bodies, equality groups, individuals, 
voluntary organisations and health boards throughout Scotland. Electronic copies were also 
distributed. The consultation process ended on 12 January 2007, and although several responses 
were received after that date, all were fully considered.  A total of 98 responses were received. 
One-quarter of the responses were from local authorities, which comprised the biggest group of 
respondents. The next largest group of respondents was NHS bodies (largely health boards). 
Other respondents were from voluntary organisations (e.g. Waverley Care, and Cancer Research 
UK); representative bodies (e.g. the British Medical Association, and the Law Society of 
Scotland); environmental groups (e.g. the Scottish Environment Protection Agency); 
Parliamentarians; academics; statutory bodies (e.g. the Disability Rights Commission, and 
Health Protection Scotland); professional organisations (e.g. the Royal Pharmaceutical Society 
of Great Britain; and individuals.

12. In addition, a series of 5 public seminars was held to discuss the consultation proposals 
with members of the public and with public health professionals, one each in Aberdeen, Dundee, 
Edinburgh, Glasgow and Inverness.  Adverts were placed in local papers to generate interest in 
attending these seminars, which aimed to complement the written consultation by facilitating 
discussion on key areas for action that had been identified in the consultation paper. The 
seminars comprised a number of short presentations on the background to the public health 
review and the key proposals, followed by an open session of questions and answers to allow 
attendees to raise concerns and feed in their views.  180 people took part in the seminars.

13. The Executive published the report on the analysis of responses to the consultation on 
Friday 30 March 2007. A link to the web address was sent to the 98 individuals and 
organisations that responded to the consultation.  The report set out in detail the views of the 
various consultees on the Executive’s proposals. The report can be accessed at 
http://www.scotland.gov.uk/Publications/2007/03/30093343/0.

14. Consultation responses acknowledged the need for updated public health legislation and 
were broadly supportive of the measures outlined in the consultation document. Analysis of the 
responses to the consultation highlighted the need for further work with stakeholders to clarify 
and refine what was being proposed. The further work is reflected in the Bill, as introduced. It 
was taken forward with individuals, relevant organisations and through a Public Health 
Legislation Reference Group, which comprised professionals working in the public and 
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environmental health fields, the British Medical Association, the Health and Safety Executive, 
the Food Standards Agency, the Crown Office and Procurator Fiscal Service (COPFS), the 
Association of Chief Police Officers in Scotland and the Convention of Scottish Local 
Authorities (CoSLA). In particular, the work concerned the extent of the transfer of powers from 
local authorities to health boards and the proposed role of local authority and health board 
‘competent persons’. In addition, specific proposals in respect of the statutory responsibility for 
mortuary provision and a new system of environmental health concern management were 
amended as a direct result of stakeholder engagement.

ALTERNATIVE APPROACHES 

Protection of public health

Continuing with existing legislation

15. It would have been possible to continue with existing legislation, but this was not 
considered a viable option. Lack of clarity about roles and responsibilities would remain, and the 
role of the NHS in protecting public health would not have been adequately taken into account. 
Nor would Scotland have the powers needed to be able to respond quickly and effectively to 
public health threats.

Amending existing legislation

16. Because of the age of the existing legislation and the number of statutes involved, 
amending existing legislation was not considered to be a viable alternative approach. Old law is 
not particularly easy to read and understand, and there can be confusion about what it means. In 
addition, legal public health functions are the responsibility of local authorities, pre-dating the 
establishment of the NHS, and takes no account of the role of the NHS in protecting public 
health.

17. For example, ways in which existing legislation could be updated and amended include:

(a) Local authorities retaining responsibility for actions requiring Designated Medical 
Officer (DMO) support from health boards. This alignment of responsibilities would not 
reflect the current role of the NHS in preventing communicable diseases, preventing the 
spread of communicable diseases, providing care and treatment for those with 
communicable diseases, and providing a response to such incidents. Updating existing 
legislation along these lines would lead to a continued blurring of roles and 
responsibilities between health boards and local authorities, which has led to problems in 
the past. Clear lines of responsibility and accountability at local level will lead to more 
efficient and effective handling of public health incidents. This approach works 
elsewhere, such as in mental health legislation, where the NHS is solely responsible for 
its actions, including those that deprive individuals of their liberty, and the legal 
consequences of such actions.

(b) Limiting statutory powers of intervention to a defined number of notifiable 
diseases. Again, this approach would not take fully into account the ever-evolving nature 
of communicable diseases. The evolving nature of disease has been recognised by IHR 
2005, where the approach has moved from one dealing with a number of named diseases 
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to a broad, risk-based approach. It is important that any statutory system has the scope to 
deal with new and emerging public health threats.

(c) Assigning responsibility for mortuary provision to one statutory organisation. This 
was set out in the original consultation proposals. However, further work with 
stakeholders indicated that if the legislation were to be updated and consolidated in line 
with this approach, and the statutory duty to provide mortuaries and post-mortem 
facilities imposed on local authorities or health boards, although it would simplify 
arrangements, it would not necessarily have resulted in a service that works well at a 
local level, taking local complexities into account. The provisions included in the Bill 
were proposed by stakeholders and provide a statutory underpinning to arrangements that 
have evolved since the 1897 Act, reflecting the involvement of both local authorities and 
the NHS in dealing with dead bodies.

Provision of information on the effects on health of sunbed use

18. Alternative approaches to legislating on the provision of information to users of sunbeds 
were considered, including asking operators to voluntarily provide information. However, there 
was a strong view that a voluntary approach would not meet the policy objective and that the 
approach taken in the Bill, requiring persons to provide information, would be the most effective.

Statutory nuisances

19. An alternative approach of environmental health concern management, enshrined in 
public health legislation, was considered as part of the consultation proposals to plug the gaps in 
the law to deal with threats to public health from the environment. This would effectively 
provide a backstop in protecting the public from any health-damaging aspect of the environment, 
where other remedies are inappropriate. However, further work with stakeholders revealed that 
the gaps in current legislation could more effectively be addressed through a number of 
amendments to Part III of the Environmental Protection Act 1990. These amendments are 
incorporated within Part 9 of the Bill.

POLICY OBJECTIVES – BACKGROUND

Protection of public health

20. Scotland’s current public health legislation dates back to the late 19th century.  In recent 
years a number of events have highlighted gaps and uncertainties in the law. These include a 
number of outbreaks of E. coli O157; the 2003 epidemic of SARS; the 2006 anthrax case in the 
Borders; and the re-emergence of infections such as tuberculosis, which may be multi drug 
resistant. 

21. To be able to respond quickly, decisively and comprehensively to existing and emerging 
public health threats, Scotland needs modern laws that clearly set out the powers and 
responsibilities of individuals, public health professionals and organisations.

22. Regarding protecting public health, the Bill will:
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(a) extend the scope of the current legislation beyond infectious diseases, to include 
action to protect against contamination (biological, chemical or radiological);

(b) clarify the roles and responsibilities of the Scottish Ministers, health boards and local 
authorities for public health protection purposes;

(c) define the functions of “competent persons” acting on behalf of the health board or 
the local authority.  This will improve the scope to appoint the right person with the 
right skills to these roles and ensure that persons with the right training and 
competencies will carry out these actions;

(d) set out notification arrangements for infectious diseases, organisms and health risk 
states, while allowing the Scottish Ministers the power to vary, by regulation, the 
notification arrangements and conditions to be notified.  This will ensure maximum 
flexibility in future;

(e) introduce statutory powers for public health investigations;

(f) update and strengthen existing powers of health boards to extend the exclusion of 
persons from school and work, where there is a risk to public health, to a wider range 
of  settings, and to restrict activities;

(g) introduce new powers to quarantine persons in defined circumstances and where 
there is significant risk to public health, on order from a sheriff;

(h) update existing power to remove and detain in hospital a person suffering from a 
serious infectious disease or who is contaminated, where there is a significant risk to 
public health, on order from a sheriff;

(i) update existing power to require a person to have the least intrusive or invasive 
medical examination possible to achieve the public health outcome, without consent, 
in defined circumstances, and where there is significant risk to public health, on 
order from a sheriff;

(j) introduce a new power to require a person to be disinfected, disinfested or 
decontaminated, in defined circumstances and where there is significant risk to 
public health, on order from a sheriff;

(k) update local authority public health protection powers with regard to premises and 
property;

(l) clarify and provide statutory underpinning for the responsibility for the provision of 
mortuaries, by placing a statutory duty on health boards to ensure mortuary provision 
for hospital-related deaths and a statutory duty on local authorities to ensure 
mortuary provision for other deaths;

(m) introduce a general regulation-making power to give effect to international 
obligations and recommendations; and 

(n) introduce a new power to require operators of sunbed premises to provide 
information to the users of those premises about the effects on health of the use of 
sunbeds.

23. The policy intention is that the powers described in (g) to (j) above will only be exercised 
in circumstances where a person does not accept constraints voluntarily and where they pose a 
significant risk to public health. In terms of the powers available at (f) above to exclude persons 
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from wider settings and to restrict activities, a duty is placed on health boards to impose the least 

restrictive order necessary to protect public health. 

Amendments to Part III of the Environmental Protection Act 1990 and to the Water 

Services etc. (Scotland) Act 2005 

24. Part III of the Environmental Protection Act 1990 (―the 1990 Act‖) contains provision in 

relation to statutory nuisances. Section 79 of the 1990 Act specifies what constitutes a statutory 

nuisance, and imposes an obligation on local authorities to inspect their areas to detect statutory 

nuisances and to investigate complaints of statutory nuisance.  Where satisfied that a statutory 

nuisance exists, section 80 of the 1990 Act provides that the local authority shall serve an 

abatement notice requiring the nuisance to be abated, specifying what needs to be done to abate, 

and the time in which the requirements of the abatement notice must be complied with.  Non-

compliance with the requirements of an abatement notice is an offence (section 80(4) of the 1990 

Act), and a local authority has powers to abate any statutory nuisance itself and recover its costs 

in situations where a person upon whom an abatement notice has been served fails to comply 

with it (section 81(3) and (4) of the 1990 Act). 

25. The statutory nuisance regime in Part III of the 1990 Act was amended as regards 

England and Wales by the Clean Neighbourhoods and Environment Act 2005 (―the CNE Act‖).  

The Act updated the statutory nuisance regime in the 1990 Act as regards England and Wales by 

adding insects and artificial light to the list of statutory nuisances specified in section 79(1) of 

the 1990 Act.  In addition to specifying these additional statutory nuisances, the CNE Act 

amendments also made provision to exclude certain matters from the light and insect nuisance 

provisions. These amendments created a legislative gap as regards Scotland, particularly in view 

of increased numbers of complaints in these areas in recent years. The provisions in this Bill seek 

to close this gap and provide equivalent powers for local authorities in Scotland to abate such 

nuisances as and when they arise. There is also a need to update the 1990 Act as regards 

Scotland in relation to nuisance associated with water, similar to the powers currently available 

to local authorities in England and Wales.  

26. The relevant provisions in the Bill will: 

 constitute insects, artificial light, and nuisance associated with water as statutory 

nuisances for the purposes of Part III of the 1990 Act, similar to legislation in 

England and Wales; 

 introduce a regulation-making power to amend the statutory nuisance regime in Part 

III of the 1990 Act in the future; 

 introduce a new fixed penalty regime for non-compliance with an abatement notice 

served under section 80(1) of the 1990 Act; and  

 amend the Water Services etc. (Scotland) Act 2005 in relation to enforcement of the 

sewerage code. 
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POLICY OBJECTIVES – DETAIL 

Part 1 – Public health responsibilities 

27. The Public Health (Scotland) Act 1897 gives local authorities powers and duties to 

protect public health. Existing provisions in the National Health Service (Scotland) Act 1978 

require Scottish Ministers and health boards to provide a health service and to promote health 

improvement.  

28. This Part of the Bill imposes on Scottish Ministers, health boards and local authorities the 

duty to continue to make provision for the purpose of protecting public health in Scotland. In this 

context, protecting public health is defined as the protection of the community (or any part of the 

community) from infectious diseases, contamination or other hazards which constitute a danger 

to public health.  This includes the prevention of, the control of, and the provision of a public 

health response to such diseases, contamination or other hazard.  The duties are without 

prejudice to existing provisions in the National Health Service (Scotland) Act 1978.  In addition, 

Scottish Ministers will have the power to direct health boards and local authorities in the exercise 

of their public health functions, including the power to intervene and to direct resources, as 

necessary. 

29. The Bill will clarify roles and responsibilities for protecting public health, and duties will 

be assigned to health boards and local authorities on a corporate basis.  Duties connected to 

―people‖ are assigned on a corporate basis to health boards, and those connected with ―premises‖ 

and ―property‖ are assigned to local authorities.  Clearly assigning primary responsibility for 

these duties among health boards and local authorities will aid transparency and accountability, 

whilst facilitating joint working and maintaining the flexibility required to respond decisively to 

new developments and challenges.  

30. The Bill will define the actions for which professional input is required, e.g. when powers 

may be used to restrict personal liberty or impose obligations on individuals in relation to their 

premises, and places a duty on health boards and local authorities to ensure a person with 

appropriate professional competence carries these out.  Appointment of ―competent persons‖ by 

health boards and by local authorities will future proof the legislation and maintain the strength 

of the public health protection workforce by ensuring a legal framework that can tolerate 

unknown but possible changes to health professionals‘ training systems.  These persons would 

be suitably qualified to carry out the functions/responsibilities assigned to them by a health board 

or local authority under this legislation and future enactments. The qualifications, training and 

competencies required of the ―competent person‖ will be set out in regulations.   

31. In addition, the Bill will place an explicit duty of co-operation between health boards and 

local authorities in undertaking public health protection functions and for them to jointly plan for 

health protection purposes.  This does not mean that co-operation does not already exist between 

health boards and local authorities in the exercise of all public health functions.  Inclusion of this 

duty on the face of the Bill emphasises the need for these organisations to continue to work 

closely together in protecting public health, and provides a framework for health boards and 

local authorities to work together more effectively.  
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Part 2 – Notifiable diseases, notifiable organisms and health risk states 

32. This Part of the Bill updates the current statutory arrangements for the notification of 

infectious diseases, where the legal requirement to notify certain infections stems from the 

Infectious Disease (Notification) Act 1889, and the voluntary reporting of organisms by NHS-

linked laboratories.  A list of notifiable diseases has existed since 1889.  It is currently possible 

to add diseases to the list but not to remove them, and the list now consists of 33 clinical 

conditions, most of which occur infrequently (if at all). A fee may be paid to general 

practitioners for each notification.  In existence in Scotland since 1974, there is an additional list 

of reportable infections which have been confirmed in a laboratory.  This is not a legislative 

requirement, but provides a basis for monitoring infections.  Indeed, current practice in many 

NHS-affiliated laboratories is to orally report an organism as soon as practicable following 

confirmation, and this is followed by a weekly summary of confirmed organisms.  However, this 

is not the case for diagnostic laboratories who examine samples for private businesses.  

33. Immediately after the close of the public consultation, a short-term expert working group 

was set up to advise on new notification arrangements. The group comprised Directors of Public 

Health, a consultant microbiologist, a medical ethicist, and colleagues from the Royal 

Environmental Health Institute of Scotland (REHIS) and Health Protection Scotland (HPS).  On 

the basis of their advice, which was informed by responses to the public consultation, the 

decision was taken to legislate as follows: 

 statutory notification of certain infectious diseases, health risk states (e.g. a person 

who has travelled on the same bus as someone with a highly pathogenic infection, or 

who has come into direct contact with a poison) and organisms which require urgent 

public health action.   

 contamination by chemicals and radiation to be included, to meet the IHR 2005-

widened definition of disease.  

 to discontinue the fee payable to general practitioners for notification. 

34. The Bill places a duty on all registered medical practitioners to notify confirmed or 

suspected diseases and health risk states in writing to their local health board within 3 days of 

forming their suspicion and requires for oral notification to take place sooner, as appropriate.  

The Bill places a duty on clinical directors of all diagnostic laboratories to notify confirmed 

organisms to their local health board within 10 days of confirmation. Again, oral notification 

may be required sooner than 10 days. Health boards will have the duty to onwards report to 

Health Protection Scotland (which is legally part of the Common Services Agency) within the 

week of original notification (or as soon as practicable afterwards).  Arrangements will be put in 

place for those cases when someone falls ill when outwith the area of their normal health board 

area.  

35. The Scottish Ministers will have the power to vary, by regulation, the lists of notifiable 

diseases and organisms and all other aspects of notification (such as the form of notification, 

information to be included, timescale for notification).  

36. The capacity for new public health threats to arise is real, as seen in recent years with 

H5N1 infection in humans.  Diseases are evolving and we need to be able to tackle them.  The 
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current mixture of statutory and non-statutory reporting can cause confusion and blur reporting 
lines.  The Bill will replace this with a system that removes ambiguity regarding who should 
notify and what should be notified. By imposing statutory duties on all public and private 
institutions, the legislation will help ensure that action can be taken as quickly as possible to 
minimise any risk to public health. The notification arrangements set out in the Bill, and the duty 
to report health risk states (as defined in the Bill), will facilitate the early detection of risks to 
public health. The ability of the Scottish Ministers to vary notification arrangements and 
conditions to be notified will give maximum flexibility to update the legislation to deal with new 
and unforeseen public health threats, without the need for primary legislation, particularly if 
there were a requirement to act at very short notice.  

Part 3 – Public health investigations

37. Existing public health legislation makes no specific provision regarding the undertaking 
of public health investigations.  Guidance on the Roles and Responsibilities of Incident Control 
Teams, issued by the Scottish Executive Health Department in 2003, provides a framework for 
how NHS Boards should discharge their functions in relation to incidents that present actual or 
potential risks to public health. The Food Safety Act 1990 provides a framework for 
investigations with regard to the production, processing, storage, distribution, or sale of food.
The Health and Safety Executive (HSE) investigates health concerns on any health matters on 
behalf of employees, within the framework of the Health and Safety at Work Act 1974 
(HSAWA) and the accompanying regulations. There are also relevant investigatory powers 
within environmental health legislation. However, the nature and urgency of some public health 
investigations, which seek to prevent or reduce the spread of an infectious disease or 
contamination, is such that it is useful to set out public health investigation powers in this Bill, to 
ensure maximum flexibility in dealing with public health incidents and to ensure that any 
legislative gaps are addressed.

38. This Part of the Bill defines the existence of a public health incident as a person having 
an infectious disease or there being reasonable grounds to suspect that a person has an infectious 
disease; a person having been exposed to an organism which causes an infectious disease or 
there being reasonable grounds to suspect that a person has been so exposed; a person having 
been contaminated or there being reasonable grounds to suspect that a person has been 
contaminated; a person having been exposed to a contaminant or there being reasonable grounds 
to suspect that a person has been so exposed; any premises or any thing in or on premises having 
been infected, infested or contaminated, or there being reasonable grounds to suspect that any 
premises or thing is so infected, infested or contaminated; and there being reasonable grounds to 
suspect that any of these circumstances is likely to give rise to a significant risk to public health.  
It sets out the powers available to those investigating a public health incident. The composition 
of an Incident Control Team (or Outbreak Control Team) assembled to handle a public health 
incident may change from when it first comes together, as the need to involve professionals from 
different areas of public health changes as a public health incident is managed. Investigators 
could be appointed by the Scottish Ministers, Health Protection Scotland (under its legal identity 
the Common Services Agency), a health board, a local authority or two or more of these persons 
acting together. 

39. The Bill provides the following powers to those investigating a public health incident:
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power of entry to a premises at reasonable times in the absence of consent or where 
the premises are unoccupied (temporarily or permanently), or where application for 
admission would defeat the object of the investigation.  In emergency situations (if 
there were a serious risk to human health and immediate access was necessary), 
power of entry could be used without recourse to the sheriff and at any time;  

to make such examination and investigation which may be necessary;

to obtain and take samples; take measurements and photographs etc as may be 
required;

to dismantle equipment or subject equipment to any process or test;

to take possession and detain articles for as long as necessary for examination 
purposes and for availability for evidence;

to obtain information, including the production of records, including electronic 
records.

40. It will be an offence not to comply with the requirements of the investigation, or to 
obstruct an investigator in the course of his or her duty. There will be compensation 
arrangements for any loss or damage caused in the course of a public health investigation.

41. Including powers for public health investigations on the face of the Bill will ensure 
comprehensive coverage and provide maximum clarity and flexibility to those who will be 
involved in the investigation of public health incidents. Although there will be some overlap in 
powers between different pieces of legislation, this gives investigators more flexibility and a 
range of powers to deal with what may be a multi-purpose investigation. For example, following 
an outbreak of E. coli O157 an investigator may wish to use food safety investigation powers in 
tandem with his or her public health investigation powers. 

Part 4 – Public health functions of health boards

42. The majority of the powers in this Part of the Bill already exist, but pre-date the 
establishment of the NHS and are currently local authority powers. Because the Bill aims to 
update and consolidate existing legislation and at the same time assign functions corporately, 
many of the existing local authority powers will be transferred to health boards. This Part of the 
Bill outlines both existing and new functions that are assigned to health boards.

43. Powers within the Public Health (Scotland) Act 1897 (“the 1897 Act”) include:

the removal of an infected person without proper lodging to a hospital;

penalties for sending children with an infectious disease to school;

prohibitions on infected people carrying out a business that would be likely to spread 
the disease.

44. The Public Health (Scotland) Act 1945 (“the 1945 Act”) provides a general power to 
Scottish Ministers to make regulations for the treatment of persons affected by any epidemic,
endemic or infectious disease, and for preventing the spread of such disease; and for preventing 

•

•
•

•
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•
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danger to public health from vessels or aircraft arriving at or leaving any place.  Currently, 
powers to quarantine someone are available within regulations specifically in relation to vessels 
and aircraft only.  The Public Health (Aircraft) (Scotland) Regulations 1971 and Public Health 
(Ships) (Scotland) Regulations 1971 (“the Aircraft and Ships Regulations”) permit the medical 
officer to detain, to examine, and take certain reasonable measures to prevent the spread of 
infection relating to smallpox, plague, cholera and yellow fever. Part 2 of the Civil 
Contingencies Act 2004 includes a power to quarantine people who are thought to have been 
exposed to an infectious disease in emergency situations.

45. Regulation 6 of the Schools General (Scotland) Regulations 1975 states that the 
education authority shall implement the advice of the DMO in closing state schools and 
excluding pupils in order to prevent the spread of disease or other danger to health.  There is 
local guidance on the exclusion of children from nurseries and schools with a variety of 
conditions, but no legislative backing.

46. Section 71 of the Health Services and Public Health Act 1968 (“the 1968 Act”) provides 
that a DMO may, with a view to preventing spread of an infectious disease, request by notice in 
writing that a person discontinue their work. The local authority is required to compensate a 
person who suffers any loss in complying with that request.

47. The Bill re-frames the legislation in this area in order to unify, strengthen and clarify the 
powers available. Although some of the existing public health powers relating to people (as 
outlined above) are currently the responsibility of local authorities, the organisational 
responsibility for exercising these powers will transfer to and align with health boards.

48. The Bill enhances the powers of exclusion beyond work and school to other settings and 
gives health boards new powers to restrict activities. It introduces powers of quarantine, and 
powers to remove and detain people in hospital, and the ability to undertake certain procedures 
(such as disinfection, disinfestation and decontamination) where there is a significant risk to 
public health. All of these powers will now lie with health boards, and, in the case of medical 
examinations, quarantine and removal and hospital detention, will require to be authorised by a 
sheriff. Individuals who break the terms of orders or who wilfully obstruct a person in the 
execution of an order will be committing an offence. However, appeals procedures will be in 
place for all of these health board powers. 

49. In practice, people work with and co-operate with requests from public health 
professionals, and although many powers exist they are used very rarely.  The Bill will continue 
to require defined circumstances for powers to be used, and in the majority of cases application 
to the sheriff will be required before action can be taken. This provides a safeguard against 
possible inappropriate use of what are wide-ranging powers. However, to be responsible for 
protecting public health it is important to be prepared to take steps to contain any future public 
health threat without having to rely solely on voluntary measures.   

Medical examinations

50. The power to make application to the sheriff to order someone to undergo a medical 
examination already exists under the 1968 Act, although it is very rarely used. A medical 
examination would not directly reduce the risk to others, and isolation measures may well still 
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need to be applied. In addition, those undergoing medical examinations may find some measures 
more intrusive than others. However, it is possible that the findings from a medical examination 
could help to ensure that any further action taken be proportionate to the risk involved.  It might 
establish, for example, that a person concerned did not pose any risk to others.  This power could 
be used in situations such as where someone has just arrived in Scotland and has become 
increasingly unwell during their journey, but is unwilling to undergo a medical examination on 
entry to Scotland. To ensure that the person is not of high risk to close contacts, there may be a 
need to apply for an order for that person to undergo an examination to determine as quickly as 
possible the cause of illness and minimise the risk to the wider population.

51. The Bill will require a medical examination to be carried out without using invasive or 
intrusive procedures, unless the doctor considers that it is necessary to use such a procedure. 
However, where invasive or intrusive procedures are considered necessary, the least intrusive 
and invasive method must be used.  

52. It is important and appropriate that Scotland retains the full range of health protection 
measures at its disposal to protect its population from the spread of disease, including retaining 
the current power to have someone medically examined on an order from a sheriff. The order 
would not compel a doctor to carry out an examination, but would compel an individual to 
undergo an examination. 

Exclusion orders and restriction orders 

53. Current legislation enables individuals to be excluded from school and work settings in 
the event that they have an infectious disease that poses a risk to public health.

54. It is important to be able to minimise the risk of an individual who is known to have a 
disease or has been contaminated and poses a significant risk to public health. The Bill will 
extend exclusion to cover individuals who are contaminated and who pose a significant risk to 
public health and need to be excluded from places in order to avoid or minimise that risk. It will 
extend exclusion to settings other than work and school, to other places where they may pose a 
risk to public health, e.g. nurseries and playgroups, private schools, other places where large 
numbers of people might congregate.

55. Another gap in current legislation is that regarding restricting activities where there is a 
significant risk to public health. The Bill will introduce restriction powers to cover individuals 
who have or are suspected of having a disease or being contaminated and who pose a significant 
risk to public health and need to have their activities restricted in order to avoid or minimise that 
risk. The activities that would be restricted could include activities such as giving blood or 
making sandwiches for a church fete.

Quarantine orders

56. The power to quarantine individuals is new. Existing powers of quarantine within the 
Aircraft and Ships Regulations are limited to very few diseases, and although powers of 
quarantine within Civil Contingencies legislation relate to infectious diseases, this would only 
apply in emergency situations. There is clearly a gap in existing legislation, which leaves us 
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vulnerable in some public health situations, which other countries have sought to address 
through use of quarantine powers. 

57. The purpose of quarantine is to protect the public through the identification, monitoring 
and management of persons who have potentially been exposed to, or display symptoms of, an 
infectious disease, organism or contamination and who are a significant risk to public health. 

58. Powers of quarantine exist in a number of countries including Australia, Canada, 
Singapore and the United States. Powers of quarantine have been used to good effect in recent 
years in controlling outbreaks of SARS and influenza caused by the H5N1 virus. For example, 
during the 2003 SARS outbreak, several countries, including Canada and Singapore, instituted 
maximum health measures, including quarantine, to prevent the further spread of the disease.  In 
Canada, Ontario took the additional step of making SARS a reportable, virulent, communicable 
disease, under Ontario’s Health Protection and Promotion Act. This allowed public health 
officers in Ontario to issue orders to stop infected persons from engaging in activities that 
transmit SARS. In 2006 Canada updated its Quarantine Act to provide the flexibility and 
response tools required to address communicable disease outbreaks that are occurring in an age 
where travel times are measured in hours rather than weeks.

59. The decision to order quarantine will not be taken lightly. If a person refuses to 
voluntarily undergo quarantine, an application to the sheriff and the resultant order will specify 
the restraints on liberty, which would vary according to the disease. These are likely to include 
no contact with individuals outside the household and require regular contact with health 
professionals for monitoring purposes. This would be for a period not exceeding 3 weeks, after 
which an application to extend the order would be required. The individual would have the right 
of appeal at each stage.

Compensation

60. Compensation will be available from health boards for individuals who comply with 
exclusion, restriction and quarantine orders or who otherwise voluntarily follow health board 
advice and are able to demonstrate a subsequent loss from so doing. The function of providing 
compensation is currently carried out by local authorities (section 71, 1968 Act), but will be 
transferred to health boards. 

Removal to and detention in hospital

61.  This power already exists. Removal to and detention of a person in hospital can be 
required where that person is not in a situation to self-quarantine, e.g. is homeless or lives in 
multi-occupancy accommodation. The Bill will allow health boards to apply to the sheriff for an 
order to remove to and detain in hospital a person who is already diagnosed with an infectious 
disease or has been contaminated with a substance, either of which causes a significant risk to 
public health and where it is necessary to avoid or minimise that risk, for that individual to be 
detained in hospital. Detention would be used for the minimal period necessary to remove the 
risk of further spread of such a disease or contamination to the wider public, for a period not 
exceeding 3 weeks in the first instance, after which an application to extend the order would be 
required. Longer term detention in exceptional circumstances where an individual continues to 
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pose a significant risk to public health would also be possible. For short term or exceptional 
detention, the individual would have the right of appeal at each stage. 

62. Once in hospital an individual may be persuaded to receive the treatment necessary to 
improve their condition and reduce the risk to the wider population. Individuals, of course, retain 
the right to refuse treatment and will never be coerced into treatment.

Part 5 – Public health functions of local authorities

63. This Part of the Bill updates existing provisions from the 1897 Act and outlines the 
functions of local authorities relating to the disinfection, disinfestation and decontamination of 
premises and things. As with other Parts of the Bill, there are potential areas of overlap with 
other pieces of legislation, and the powers will require to be used with due regard to those other 
enactments.

64. The setting out of local authority powers with regard to premises and things for the 
purpose of the protection of public health should enable such incidents to be handled more 
speedily and effectively in the future. For example, the recent anthrax incident in the Borders 
highlighted the uncertainties in the statutory underpinning of actions that were necessary to 
remove public health risks from premises and things. Provisions in the Bill aim to remove that 
uncertainty. 

65. Each local authority must provide or ensure the provision, for its area, of facilities for the 
disinfection, disinfestation or decontamination of premises and things and the destruction of
things that are infected or contaminated, and the means for transporting infected or contaminated 
things to such facilities. 

66. Local authorities will have the power to serve notice on the owners or occupiers of 
premises to undertake disinfection, disinfestation or decontamination, where premises (or things 
on premises) are infected or contaminated, and it is necessary for this action to be taken in order 
to prevent the spread of infectious disease or contamination. This may result in one of 3 
outcomes:

the owner or occupier may undertake the work themselves;

if the owner or occupier does not undertake the necessary disinfection, disinfestation 
or decontamination, etc., then local authorities may carry out the work with the 
permission of the owner or occupier; or

if the owner or occupier does not undertake the necessary work, local authorities may 
go in and do the work themselves. If local authorities encounter obstruction or 
resistance, local authorities may apply to a justice of the peace or a sheriff for a 
warrant to undertake the work, if it is necessary in order to prevent the spread of 
infectious disease or contamination. 

67. In addition, where the premises which are involved are dwellinghouses, local authorities 
will have the power to enter them, but only with the occupier’s consent, having given 48 hours’ 
notice to the occupier.

•
•

•
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68. However, if a local authority considers that there is an emergency, then they may enter 
premises or dwellinghouses at any time. If premises or a dwellinghouse are unoccupied at the 
time of entry, then the authorised officer must leave the premises or dwellinghouse as effectively 
secured against unauthorised entry as when the premises or dwellinghouse was entered.  

69. If, during disinfection, disinfestation or decontamination of premises or things 
unnecessary damage is caused, then local authorities will be liable to compensate persons for 
such unnecessary damage caused when exercising these powers. 

Part 6 – Mortuaries etc.

Provision of mortuaries

70. There is currently no statutory duty to provide mortuaries or post-mortem facilities in 
Scotland.  Current legislation relating to mortuary provision is the 1897 Act. Section 68 of that 
Act states that local authorities may provide and fit up a proper place or places for the reception 
of dead bodies before interment and may make byelaws with respect to the management and 
charges for the use of the same.

71. Consequently, no organisation is under a statutory duty to provide or ensure provision of 
mortuaries and post-mortem facilities, which is needed.  Arrangements that have evolved since 
the 1897 Act are complex. There are four city mortuaries in Scotland: in Aberdeen, Dundee, 
Edinburgh and Glasgow. These were all originally owned and run by local authorities. In 
Aberdeen and Edinburgh the city mortuaries are still owned and run by the local authorities. In 
Glasgow and Dundee the city mortuaries are owned, staffed and run by local police forces / Joint 
Police Boards. In areas with no city mortuary, NHS hospitals provide mortuary and post-mortem 
facilities (and are paid a flat-rate fee by the Crown Office and Procurator Fiscal Service 
(COPFS) for the use of mortuary and post-mortem facilities).

72.  Original proposals in the public consultation suggested that the NHS should hold the 
statutory responsibility for the provision of mortuaries. Further extensive work with stakeholders 
suggested that this was not the best way forward, because it did not fully take into account 
current service provision. Alternative proposals have evolved that provide greater clarity of 
statutory responsibility and which will have minimal impact on current arrangements for 
mortuary provision, where these are working well.

73. The Bill therefore sets out the statutory duty on health boards and local authorities to 
provide or ensure provision of mortuary and post-mortem facilities. It places a duty on health 
boards to provide or ensure the provision of mortuaries and post-mortem facilities for hospital-
related deaths and a duty on local authorities to provide or ensure the provision of mortuaries and 
post-mortem facilities for all other deaths, including those reported to the Procurator Fiscal. The 
Bill also provides a duty of co-operation between health boards and local authorities to comply 
with this provision. 

Protection of public from risks arising from bodies

74. In addition, the Bill updates current legislation regarding the handling of dead bodies in 
order to reduce the risk to public health.  It confines provisions to those areas where it is felt 
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there is most risk. If a health board considers the body of a person who died of an infectious 
disease or who was infectious or contaminated is a significant risk to public health, the board  
may direct that the body must not be removed from a hospital without its written authorisation, 
and may be removed only for the purpose of immediate disposal, including preparation for 
disposal. Separately, if a body is retained in premises, and there is consequently a significant risk 
to public health and the local authority considers that appropriate arrangements have not been 
made for the disposal of the body, the local authority may apply to the sheriff for an order to 
remove the body to a mortuary and to dispose of the body by burial or cremation.  The 
legislation also takes into account the concerns of undertakers and those required to handle dead 
bodies that they are informed of the risks involved and are able to take the necessary precautions 
to prevent any threat to public health. Health boards will have a duty to inform persons handling 
the body of a person who has died from an infectious disease or contamination (or was infected 
or contaminated at time of death) of that fact. This will enable those handling the body to take 
necessary precautions to reduce the risk to their (and public) health. 

Part 7 – International Health Regulations

75. The purpose and scope of IHR 2005 are to prevent, protect against, control and respond 
to the international spread of disease while avoiding unnecessary interference with international 
traffic and trade. They are updated from International Health Regulations (1969), which 
addressed only four diseases: cholera, plague, yellow fever and smallpox.

76. This Part of the Bill introduces a regulation-making power to give effect to International 
Health Regulations (IHR) 2005 (and subsequent amendments) in Scotland. This will, in 
particular, update the existing Public Health (Ships) (Scotland) Regulations and Public Health 
(Aircraft) (Scotland) Regulations.

77. As part of the UK, Scotland is required to implement IHR 2005.  In addition, a number of 
provisions in the Bill contribute to implementation of IHR 2005. Article 13 of IHR 2005 states 
that each State Party shall strengthen and develop and maintain the capacity to respond promptly 
and effectively to public health risks and public health emergencies of international concern. The 
whole of this Bill will enable Scotland to do this. In particular, there are more specific provisions 
in IHR 2005 with regard to health measures on arrival and departure to a country under article 31 
(if a traveller fails to undergo a medical examination a State may compel such an examination, 
and also compel the traveller to undergo isolation, quarantine, or place the traveller under public 
health observation). Provisions in the Bill relating to medical examination, quarantine, detention 
and restriction orders put in place the mechanisms necessary for Scotland to implement this (and 
many similar provisions in other articles) in accordance with IHR 2005.

Part 8 – Information on health effects of sunbeds

78. This Part of the Bill requires operators of sunbed premises to provide information to the 
users of those premises about the effects on health of the use of sunbeds. There has been an 
increase in the frequency of skin cancers over the last 10 years, by 46% for men and 21% for 
women. Evidence suggests that there is a risk of melanoma in people who first use sunbeds in 
their teens and early twenties. It is sensible to provide information to users of sunbed salons of 
the risks they are taking when using sunbed machines, similar to information provided to people 
who smoke or drink alcohol regarding the risks of undertaking those activities. The Scottish 
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Government is still considering its options on this issue, which will be developed further as the 
Bill progresses through the Parliament.

Part 9 – Statutory nuisances

79. The consultation for the Bill sought views on whether there were gaps in current 
legislation which regulates nuisance and threats to public health from the environment. It 
proposed adding artificial light and insects to the existing statutory nuisance regime provided for 
under Part III of the 1990 Act. A gap in legislative terms had already been identified as regards 
Scotland, provision having already been made in this regard for England and Wales.

80. It is considered desirable to introduce insect and artificial light as statutory nuisance 
provisions to the Part III regime in Scotland. It has been a long standing commitment within 
Government and is in line with the amendments introduced elsewhere in the UK. The approach 
proposed in the Bill provides for a much reduced list of exemptions from the application of the 
insect and artificial light statutory nuisance regime when compared with the equivalent 
provisions in England and Wales. Instead of specifying a list of exemptions, reliance is put on 
the availability of the best practicable means defence for the new statutory nuisances. The 
intention is to give local authorities in Scotland flexible and comprehensive powers to effectively 
deal with those statutory nuisances in their areas. In addition, any land covered with water which 
is in such a state as to be prejudicial to health or a nuisance has been added to the nuisance 
regime.  This is to plug another perceived gap, when provision in the Public Health Act 1936 
was not included in the 1990 Act, as it applies to Scotland. Whilst it is recognised that the 
Scottish Environment Protection Agency are the main enforcement body of the water 
environment in Scotland, evidence from other parts of the UK illustrate that there can be 
perceived nuisances, not related to pollution or water quality, from ponds and ditches and other 
bodies of water, which will  come under local authority jurisdiction. 

81. Insects, artificial light, and nuisance associated with water are constituted as statutory 
nuisances in this Bill, a reflection of how these matters have led to more complaints in recent 
years, not least due to societal and climate change, but also reacting to perceived gaps in the 
1990 Act. But reacting in legislation to these complaints has taken time because a suitable 
primary legislative opportunity has not arisen until now. New nuisances could arise in the future, 
or there may be a need to amend the circumstances associated with the existing statutory 
nuisance regime. Rather than having to wait for a suitable legislative vehicle to respond to future 
statutory nuisances, it is sensible to introduce an approach that will allow changes to be made 
more efficiently though secondary legislation. Thus the Bill contains provision to enable new 
statutory nuisances to be added to those specified in section 79(1) of the 1990 Act, as well as 
changes to conditions associated with nuisances by regulations made by Scottish Ministers.

82. The enforcement provisions in Part III of the 1990 Act have been the subject of criticism.  
The provisions require an abatement notice to be served by a local authority where it is satisfied 
that a statutory nuisance (within the meaning of section 79 of the 1990 Act) exists. Where the 
abatement notice is not complied with, a criminal offence is committed and prosecution may 
follow (section 80(4) of the 1990 Act). However, the system is considered cumbersome and the 
Bill introduces complementary provisions to enable local authorities to offer a fixed penalty as 
an alternative to prosecution, and which is also intended to act as a deterrent for non-compliance 
with abatement notices. The proposed fixed penalty levels are £150 for all premises other than 
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industrial, trade or business premises, where the penalty is set at £400. The penalties are set at an 
amount which is considered to comprise a sufficient deterrent such as to secure abatement. The 
effect of fixed penalty deterrents has been successfully demonstrated in the Antisocial Behaviour 
etc. (Scotland) Act 2004 noise provisions, where an initial warning notice has resulted in 
compliance in the vast majority of cases, and fixed penalties have been given to fewer than 1% 
of offenders. The penalty levels proposed in the Bill are set at 1% and 3% of the maximum 
available fine on conviction for non-compliance with an abatement notice for industrial, trade 
and business premises, and all other premises, respectively.

83. In addition, the Bill amends the Water Services etc. (Scotland) Act 2005 (“the 2005 
Act”). Sections 25 and 26 of the 2005 Act make provision in relation to sewerage nuisances and 
enable Scottish Ministers to make an order containing a Sewerage Code. Section 25 of the 2005 
Act was commenced on 10th February 2005, and Ministers made an Order containing a sewerage 
Code of Practice in respect of odour on 15th March 2006 (SSI 2006/155). However, prior to 
commencement of section 26 of the 2005 Act, a technical legal issue arose, which meant that if 
the provision had been commenced for all purposes, it would have resulted in the dis-application 
of the 1990 Act to sewerage nuisances not dealt with by that Code. Thus, the Bill contains 
provision to ensure that the wholesale commencement of section 26(10) of the 2005 Act will not 
result in the dis-application of the Part III regime to sewerage nuisances, except where such 
nuisances are the subject of an order made under section 25(1) of the 2005 Act containing a 
Code of Practice.

84. In summary, the provisions to amend the 1990 Act are designed to complement the 
existing provisions in Part III of the 1990 Act, add a quick and effective deterrent enforcement 
procedure in fixed penalties and include a regulation-making power to cover any new perceived 
nuisances, or to change the conditions associated with existing nuisances. Associated guidance 
will be issued to clarify further how new nuisance provisions will operate. 

Part 10 – General and miscellaneous

85. This Part of the Bill sets out provisions with regard to equal opportunities; the disclosure 
of information; liability of persons exercising functions under the Bill; offences by bodies 
corporate; penalties for offences under the Bill; regulations and orders; the meaning of 
“premises”; interpretation; minor and consequential amendments; repeals, revocations and 
saving; Crown application; and short title and commencement.

86. Some of the offences in the Bill could have wide-ranging and extremely serious 
implications for public health; others may not be as significant. Much will depend on the 
circumstances of each case. Bearing these differentials in mind, the penalties under the Bill will 
give COPFS the maximum discretion to prosecute as appropriate, depending on the nature of the 
crime.  For all offences in each part of the Bill the penalty available is summary conviction to a 
fine not exceeding the statutory maximum (£5,000), or 12 months’ imprisonment, or both, or on 
indictment, unlimited fine or up to 5 years’ imprisonment.  These penalties reflect the changes 
brought about by the Criminal Proceedings etc. (Reform) Scotland Act 2007.
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EFFECTS ON EQUAL OPPORTUNITIES, HUMAN RIGHTS, ISLAND 
COMMUNITIES, LOCAL GOVERNMENT, SUSTAINABLE DEVELOPMENT ETC.

Equal opportunities

87. The Bill’s provisions are not discriminatory on the basis of age, gender, race, disability, 
marital status, religion or sexual orientation. 

88. We carried out an equality impact assessment (EQIA) on policies included in the Bill, 
specifically focussing on policies for notification of diseases, requesting medical examinations or 
voluntary quarantine, all of which directly impact on individuals, rather than on other policies in 
the Bill (which clarify roles and responsibilities of public health professionals in the event of a 
public health incident).

89. By undertaking the EQIA we identified where the different equality groups (on age, race,
religion, sexual orientation, gender and disability) might be disproportionately impacted, and 
have considered measures that could be used to mitigate any such impact. These include being 
aware of cultural and religious sensitivities, being aware of the needs of different groups if 
individuals undergo voluntary quarantine (for example, the needs of a disabled person complying 
with a request to undergo quarantine may be very different than those of an able bodied person), 
and the potential need for written information to be provided in different languages and formats. 
We actively sought to include equality group representatives from the voluntary sector in our 
continued discussions and consultation as the Bill developed.

Human rights

90. The Scottish Government is satisfied that the provisions of the Bill are compatible with 
the European Convention on Human Rights. In reaching this conclusion, particular consideration 
was given to the provisions in the Bill relating to quarantine, detention, medical examination, 
local authority powers to enter and undertake works as well as powers of entry in respect of 
public health investigations. 

91. It is important to note that the purpose of the Bill is to protect the public from significant 
public health risks and the Convention itself envisages that certain rights can lawfully be 
interfered with on public health grounds. 

92. In considering the provisions relating to quarantine, detention, and medical examinations 
the principles of Article 5 and Article 8 of the Convention were considered in detail. Article 5 
provides that no one shall be deprived of his liberty except in certain cases, and in accordance 
with procedure prescribed by law. The lawful detention of persons for the prevention of the 
spreading of infectious diseases is a case permitted by the Convention. 

93. Article 5 further provides that everyone who is deprived of his liberty by arrest or 
detention shall be entitled to take proceedings by which the lawfulness of his detention shall be 
decided speedily by a court and his release ordered if the detention is not lawful. The provisions 
relating to quarantine and detention comply fully with these aspects of the Convention. The 
deprivation of an individual’s liberty occurs under the Bill only if it is determined that such 
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deprivation is necessary to prevent the spread of disease.  The Bill provides full rights of appeal 
in respect of such orders at every stage. 

94. Article 8 of the Convention provides that everyone has the right to respect for his family 
and private life, home and correspondence and there shall be no interference with this right 
except such as in accordance with the law and is necessary in the interests of public safety and 
for the protection of health, amongst other matters. It is considered that the provisions relating to 
detention, quarantine and medical examination engage Article 8 but again it has been concluded 
that under the Bill any interference is for a legitimate aim, namely that of the protection of health 
and as such can be justified and raises no issue of compatibility with the Convention. 

95. The right to appeal any decisions made in relation to detention, quarantine or medical 
examination is available at every stage of proceedings thus ensuring the lawfulness of the 
procedure.

96. Consideration was also given to the human rights implications arising from the provisions 
relating to the powers to enter premises in Part 3 of the Bill in connection with public health 
investigations, and in Part 5 of the Bill in connection with the powers of a local authority to enter
premises to disinfect, disinfest or decontaminate the premises or anything in them. Exercising 
these powers could give rise to an interference with the enjoyment of possessions of the person 
concerned within the meaning of Article 1 Protocol 1, or might infringe Article 8(1) of the 
Convention (the right to respect for private and family life, home and correspondence).

97. A state can only justify an interference with the enjoyment of possessions if it can show 
that a fair balance has been struck between the community interest and the rights of the person 
entitled to the enjoyment of the property. The powers in Part 3 and 5 of the Bill are justified due 
to the public interest in investigators being able to carry out effective public health 
investigations, or to prevent the spread of infectious disease by disinfecting property, and any 
interference with the peaceful enjoyment of possessions is a proportionate interference with 
property rights. Safeguards are built into the legislation to minimise the impact on individuals 
and there is provision for compensation to be paid in certain cases where there has been loss or 
damage to property.

98. In terms of compliance with Article 8(1) the European Court of Human Rights has taken 
the view that that house searches and seizure of property can be justified only if they are for the 
purpose of achieving a legitimate social aim, permit only proportional interference and contain 
appropriate safeguards. Under the Bill, any interference would be for the legitimate aim of 
protecting public health and given that there are adequate procedural safeguards contained in the 
Bill, we are satisfied any interference with a person’s rights under these parts of the Bill does not 
go beyond what is necessary and proportionate and is accordingly fully compliant with the 
Convention. 

Island communities

99. The provisions of the Bill apply equally to all communities in Scotland. Place of 
residence is not a factor in relation to the protection and prevention of disease.  Clarifying the 
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roles and responsibilities of public health professionals will benefit the island communities to the 
same extent as mainland communities.

Local government

100. CoSLA and local authorities have individually and collectively been consulted 
throughout development of the Bill.  The Scottish Government is satisfied that the provisions in 
the Bill will have no detrimental impact on local authorities.  By placing a duty on health boards 
and local authorities to co-operate with each other in relation to planning to protect public health, 
the Bill will facilitate greater co-operation between public health professionals who work across 
each organisation.  The Bill highlights the significance of local authorities in protecting public 
health and the importance of the environmental health profession.  With regard to the statutory 
nuisance aspects of the Bill,  local government will be able to pursue nuisance issues that they 
cannot do at present, and will have more choice and flexibility for enforcement of the statutory 
nuisance provisions overall.

Sustainable development

101. The Bill will have no negative impact on sustainable development. 

102. The environmental impact of the policies included within the Bill have been considered.  
The Scottish Government considers the policies within the Bill as a qualifying plan within the 
meaning of section 5(4) of the Environmental Assessment (Scotland) Act 2005.  However, 
having considered, in particular, the plan against the characteristics specified in Schedule 2 to the 
2005 Act, we concluded that the plan for the Bill is likely to have minimal effect in relation to 
the environment, and as such is exempt for the purposes of section 7 of the 2005 Act.  
Discussions with the three Strategic Environment Assessment (SEA) consultation authorities, 
Scottish Environment Protection Agency (SEPA), Scottish Natural Heritage (SNH) and Historic 
Scotland, confirmed exemption at the pre-screening stage. 
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PUBLIC HEALTH ETC. (SCOTLAND) BILL 
 

—————————— 
  

DELEGATED POWERS MEMORANDUM  

 
 
 
 
PURPOSE 

1. This memorandum has been prepared by the Scottish Executive in accordance with Rule 
9.4A of the Parliament’s Standing Orders, in relation to the Public Health etc. (Scotland) Bill.  It 
describes the purpose of each of the subordinate legislation provisions in the Bill and outlines the 
reasons for seeking the proposed powers.  This memorandum should be read in conjunction with 
the Explanatory Notes and Policy Memorandum for the Bill. 

2. The Memorandum describes the purpose of each of the subordinate legislation provisions 
in the Bill and outlines the reasons for seeking the proposed powers.  This Memorandum should 
be read in conjunction with the Explanatory Notes and Policy Memorandum for the Bill. 

INTERPRETATION  

3. In this Memorandum: 

‘The Parliament’ means the Scottish Parliament. 
‘The Bill’ means the Public Health etc. (Scotland) Bill 
‘The 1990 Act’ means the Environmental Protection Act 1990 
‘The 1897 Act’ means the Public Health (Scotland) Act 1897 
‘The 2005 Act’ means the Water Services etc. (Scotland) Act 2005 
‘The CNE Act’ means the Clean Neighbourhoods and Environment Act 2005 
‘IHR 2005’ means the International Health Regulations 2005. 

GENERAL BACKGROUND 

4. The Bill restates and amends the law and the protection of public health in Scotland.  
Public health legislation dates in Scotland from the 19th Century.  The principal governing 
statute is the 1897 Act as amended.  The Bill repeals that Act and a range of other public health 
statutes.  

5. The Bill is in 10 parts. 

• Part 1 sets out general duties of the Scottish Ministers health boards and local 
authorities to make provision to protect public health and makes provision for the 
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appointment of competent persons who will be able to exercise certain functions 
under the Bill.  

• Part 2 places duties on registered medical practitioners and directors of diagnostic 
laboratories to notify health boards of information regarding certain infectious 
diseases, organisms and health risk states.  

• Part 3 sets out the powers available to undertake public health investigations.   

• Part 4 confers powers on health boards to take action to avoid and minimise 
significant public health risks including the powers to seek a court order to medically 
examine a person, quarantine a person or detain a person or to make an order to 
exclude persons from any place or restrict a person’s movement.  

• Part 5 places a duty on local authorities to provide and ensure the provision of 
facilities and equipment for the disinfection, disinfestation and decontamination of 
things and premises.   

• Part 6 places a duty on health boards to provide or secure the provision of mortuaries 
for deaths in hospital and places equivalent duties on local authorities in relation to 
all other deaths.  

• Part 7 confers on the Scottish Ministers the power to make regulations to implement 
the International Health Regulations.   

• Part 8 gives the Scottish Ministers the power to regulate for the provision of 
information on the effect on the health of sun beds.  

• Part 9 amends Part  III of the 1990 Act to add to the list of matters which may 
constitute statutory nuisances and to confer on the Scottish Ministers a regulation 
making power to amend statutory nuisance provision in the future and to enable fixed 
penalty notices to be served for the offence of failing to comply with an abatement 
notice.  

• Part 10 contains general and miscellaneous provisions in respect of the Bill. 

APPROACH TO USE OF DELEGATED POWERS 

6. The Bill contains a number of delegated power provisions which are explained in more 
detail below.  The Scottish Government has had regard when deciding where and how provisions 
should be set out in the subordinate legislation rather than the face of the Bill to: 

• the need to strike the right balance between the importance of the issue and providing 
flexibility to respond to changing circumstances; 

• the need to make proper use of valuable Parliamentary time; 

• the need to ensure that other areas of regulation can be developed in a coherent and 
consistent way by other authorities; 

• the likely frequency of amendment and the need to anticipate the unexpected which 
might otherwise frustrate the purpose of the provision in primary legislation 
approved by the Parliament. 
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7. Where subordinate legislation implements Scottish Government policy then some form of 
Parliamentary procedure is appropriate.  Balance must be struck between the different levels of 
scrutiny involved in the negative and affirmative resolution procedures.  In the Bill the balance 
reflects the view of the Government on the importance of the matter delegated by Parliament. 

GENERAL SUBORDINATE LEGISLATION PROVISION 

8. Section 102 contains the general subordinate legislation provisions. Subsection (1) 
provides that any powers to make regulations or orders is exercisable by statutory instrument.  
Subsection (2) allows different provision to be made for different purposes and permits the 
powers to be used to make such supplementary, incidental, consequential, transitory, transitional 
or savings provisions as the Scottish Ministers think fit.  Subsection (3) provides that all of these 
powers are subject to negative resolution procedure except for orders made under section 89(1) 
which is subject to affirmative procedure and the commencement provisions where no procedure 
is required. 

9. Section 102 does not apply to the subordinate legislation powers that are to be inserted 
into the 1990 Act. Section 161 of that Act sets out the applicable Parliamentary procedure for 
such provisions. 

10. Delegated powers provisions are listed below with a short explanation of what each 
power allows, why the power has been taken in the Bill and why the selected form of 
Parliamentary procedure has been considered appropriate. 

Section 3 - Power to prescribe the person or classes of person who may be designated as 
health board competent persons 

Powers conferred on: Scottish Ministers 
Power exercisable by: Statutory Instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

11. Section 3 of the Bill places a duty on health boards to designate sufficient number of 
persons for the purpose of exercising certain functions under the Bill and other enactments in 
each health board areas.  These persons are to be known as health board competent persons.  
Subsection 4 provides that by regulation the Scottish Ministers may prescribe the persons or 
class of persons who may be designated as competent persons of the health board, the 
qualifications, training and other requirements to demonstrate competency which must be met 
and any other matters relating to the terms and conditions of such designation as Scottish 
Ministers consider appropriate. 

Reason for taking power 

12. The position of health board competent person is a new one created by the Bill and every 
health board must have a number of such competent persons to carry out tasks under the Bill. To 
ensure a consistent standard of competence across Scotland, Ministers will prescribe the 
qualifications and experience of such persons. This will be a detailed piece of work which will 
require additional expert advice from health professionals.   Ministers wish to retain some 
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flexibility to revise the provisions made and to ensure that the appointment of health board 
competent persons remains appropriate in the face of evolving public health needs.   

Choice of procedure 

13. The order will outline the details of qualifications and training and any other 
requirements to be met by health board competent person.  This will be of a technical nature and 
will not impact upon the functions of health board competent persons per se.  It is considered 
that negative procedure is appropriate for any order made under this provision balancing speed 
and flexibility of passage with the need for scrutiny. 

Section 5 - Power to prescribe persons or classes of persons who may be designated as local 
authority competent persons 

Power conferred on:  Scottish Ministers 
Power exercisable by: Statutory Instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

14. Section 5 of the Bill places a duty on local authorities to designate a sufficient number of 
persons for the purpose of exercising certain functions under the Bill and other enactments in 
each local authority area. These persons are to be known as local authority competent persons. 
Subsection (4) provides that by regulation the Scottish Ministers may prescribe the persons or 
class of persons who may be designated as competent persons of the local authority, the 
qualifications, training and other requirements to demonstrate competency which must be met 
and any other matters the relating to the terms and conditions of such designations as the Scottish 
Ministers consider appropriate.  

Reason for taking power 
15. As with health board competent persons, the position of local authority competent person 
is a new one created by the Bill. Every local authority must have a number of such competent 
persons to carry out tasks under the Bill. To ensure a consistent standard of competence across 
Scotland, Ministers will prescribe the qualifications and experience of such persons. This will be 
a detailed piece of work which will require additional expertise from local authority professional 
officers such as environmental health officers. Ministers wish to retain some flexibility to revise 
the provisions made and to ensure the appointment of local authority competent persons remains 
appropriate in the face of evolving public health needs. 

Choice of procedure  

16. The order will outline the details of qualifications and training and any other 
requirements to be met by local authority competent persons. This will be of a technical nature 
and will not impact upon the functions of a local authority competent person per se. Negative 
procedure is considered appropriate for any order made under this provision as it balances speed 
and flexibility of passage with the need for scrutiny.  
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Section 12 - Power to amend list of notifiable diseases or organisms in schedule 1 to the Bill  

Power conferred on:  Scottish Ministers 
Powers exercisable by: Statutory Instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

17. Section 12 defines notifiable diseases and notifiable organisms as being diseases and 
organisms listed respectively in Parts 1 and Part 2 of Schedule 1 to the Bill.  Section 12(2) 
provides that Scottish Ministers may by regulations amend a list in Schedule 1 by adding, 
removing and varying description of an item in the list. 

Reason for taking power 

18. It is appropriate in drawing up a new consolidated public health regime that a list of 
notifiable diseases and health risk states are established within statute for clarity.  However, in 
order to cope with the ever evolving nature of disease it is necessary to be able to amend the list 
quickly and efficiently so that new diseases and organisms can be dealt with as efficiently as 
possible.  Ministers require to retain flexibility to amend these lists in an efficient and effective 
manner as possible.  If amendment to the list were dependent on an appropriate primary 
legislative vehicle it could quickly become out of date and accordingly place the public at risk. 

Choice of procedure 

19. Regulations will amend the list of notifiable diseases or notifiable organisms.  This 
requires to be done quickly to ensure that the restrictions that apply when a notifiable disease or 
organism is diagnosed can come into place as soon as possible.  It is considered that negative 
procedure is appropriate for any regulations made under this provision again balancing the 
necessity for speed and flexibility of passage with the need for scrutiny. 

Section 19 - Power to make provision for the way information may be provided under 
sections 13, 14, 15 or 16 regarding notification of diseases 

Power conferred on:  Scottish Ministers 
Power exercisable by: Statutory Instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

20. Section 19 allows the Scottish Ministers to make provision by statutory instrument 
relating to the way information is to be provided under sections 13, 14, 15 or 16 concerning the 
provision of information relating to the duties placed on registered medical practitioners, 
directors of health boards and directors of diagnostic laboratories with regard to notification of 
notifiable diseases, notifiable organisms and health risk states.  The order may make provision 
regarding persons who may provide such information, persons to whom the information may be 
provided, the nature of information that is required to be provided, the form and manner in which 
it is to be provided and the time by which it is to be provided and regulations may modify any 
enactment including this Act. 
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Reason for taking power 

21. The provisions in the Bill set out in detail the persons responsible for notification of 
notifiable diseases, organisms or health risk states, the manner in which these notifications 
should take place and the time within which notification is required.  However the nature of 
notification of disease is such that it is envisaged it could be necessary at short notice to amend 
the way such notification is provided to take account of the change in nature of the provision of 
information or the nature of diseases or indeed changes in the establishment of health boards.  
These regulations would be detailed and technical in nature.  The general principle of 
notification will not be affected by such regulations rather it is the technical aspects of the 
notification process that would be affected. 

Choice of procedure 

22. Any regulations made under this would be of a technical nature, amending the process for 
notification rather than the principle of notification itself. However, the fact that the process of 
notification has of necessity been created in statute means that the power to modify the statute 
requires to be included in the power to make regulations. Notwithstanding this fact, it is 
considered that as such regulations would be of a technical nature making changes to process not 
policy, it is considered that negative procedure is appropriate for any order made under this 
provision, it balancing the need for flexibility with the need for scrutiny. 

Section 25 – Power to confer on investigators such powers as are considered necessary for 
the purposes of public health investigations 

Power conferred on:  Scottish Ministers 
Power exercisable by: Statutory Instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

23. Part 3 of the Bill sets out the circumstances in which a public health investigation may be 
undertaken.  It outlines at sections 22-24 the powers a public health investigator has in 
undertaking a public health investigation.  The provision allows for the Scottish Ministers by 
Regulations to confer on investigators additional powers as may be necessary for the purposes of 
public health investigation including the power to modify any enactment, including the Act. 

Reason for taking power 

24. Public health investigations are a new type of investigation and whilst it is hoped that the 
powers contained in the Bill will cover every scenario there is always the possibility that an 
investigation may throw up some new issue not provided for in statute that would result in a 
thwarted investigation because an investigator lacked authority to investigate an area of concern.  
It would be disproportionate to require any amendment to the public health investigation scheme 
to be undertaken by statute as this would obviously mean that any amendment required would 
have to await the appropriate primary legislative vehicle.  

Choice of procedure 

25. These Regulations would confer additional powers on public health investigators and 
would require to be in keeping with the existing powers. Further, it would require to be 
demonstrated that they are necessary for public health investigations.  It is anticipated that such 
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new powers may require to be implemented quickly, effectively and efficiently to ensure that 
public health investigations can be carried out timeously. Negative procedure is considered 
appropriate for such amending Regulations of this nature. 

Sections 56 and 57 – Power to make further provision concerning compensation  

Power conferred on:  Scottish Ministers 
Power exercisable by: Statutory Instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

26. Section 56 and 57 provide that persons who have complied with a voluntary request or 
order to be quarantined, excluded from a place or places specified, or to refrain from carrying on 
specified activities or who are subject to an exclusion, restriction or quarantine order under the 
Bill may be entitled to compensation for loss caused by complying with the request or order. If 
the person has voluntarily complied with a health board request the health board is under a duty 
to compensate the person on loss shown.  

Reason for taking power 

27. Quarantine orders are a new regime under the Bill, exclusion and restriction orders are 
updated forms of existing orders used by health boards at present. It is considered fair and 
reasonable that where an individual has suffered loss as a result of complying with a request to 
refrain from attending work for example, even although that individual may be fit and able to 
work but may be a carrier of an infectious disease, that the individual be compensated for loss on 
cause shown, where such loss is attributable to compliance with an order or voluntary request. 
The circumstances in which compensation can or should be paid are clearly set out in the 
provision, the power will enable the details of such compensation schemes to be established in 
regulations. It would not be appropriate for such detail to be outlined on the face of primary 
legislation. Furthermore there is a need for the details of compensation scheme to be able to be 
amended quickly and easily to cope with changing circumstances of health risks and orders 
sought. The power to make regulations to further provide for compensation allows this.  

Choice of procedure 

28. Given the confines within which regulations regarding compensations can be made, and 
the administrative detailed nature of any anticipated regulations, it is considered that negative 
resolution procedure provides the appropriate level of parliamentary scrutiny for any regulations 
made under these sections. 

Section 68 - Power to prescribe the form of notice served on an owner or occupier of 
affected premises or things 

Power conferred on:  Scottish Ministers 
Power exercisable by: Statutory Instrument 
Parliamentary procedure: Negative Resolution of the Scottish Parliament 

29. Section 68 applies where a local authority knows or suspects that premises or any thing 
on premises in its area is infected, infested or contaminated and to prevent the spread of disease 
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it is necessary to disinfect, disinfest or decontaminate such premises or thing. Subsection (6) 
provides that the notice served on the owner or occupier of the premises, or the owner of the 
thing in question, requesting that such disinfection take place, must be in the form prescribed by 
Ministers.  

Reason for taking power 

30. The form of a notice to be served on an individual is a procedural matter and one that it is 
appropriate to deal with by subordinate legislation. The power does not extend to altering the 
position of the local authority in that area in any way 

Choice of procedure 

31. The regulations will prescribe the form which is to be served by the local authority.  
These regulations will be of a technical nature and will not impact on delivery of the policy.  It is 
considered that negative procedure is appropriate for technical orders of such of this nature. 

Section 71 – Power to prescribe form of notice served on owner or occupier of infected 
premises or thing where local authority intends to enter and carry out disinfection 

Power conferred on:  Scottish Ministers 
Power exercised by:  Statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

32. Section 71 provides that where a local authority knows or suspects that any premises or 
thing in its area is infected or contaminated, and that it is necessary to prevent the spread of 
disease that the premises be disinfected, disinfested or decontaminated, and that it is not 
reasonably practicable for the owner or the occupier of the premises or thing to carry out the 
task, then the local authority may do so and serve a notice on the owner or occupier to that effect. 
Subsection (5) provides that the notice must be in the form prescribed by the Scottish Ministers.  

Reason for taking power 

33. The form of notice to be served on an individual is a procedural matter and one that it is 
appropriate to deal with by way of subordinate legislation. The power does not affect the 
position of the local authority in any way.  

Choice of procedure 

34. The regulations will prescribe the form to be served by the local authority on a person. 
These regulations will be of a technical nature and will not impact on delivery of the policy. 
Negative procedure is appropriate for technical orders of this kind.  
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Section 89 – Power to make decisions in connection with implementing any obligations of 
the United Kingdom created by or arising under the International Health Regulations 
insofar as they have effect in others as regards Scotland 

Power conferred on:  Scottish Ministers 
Powers exercised by: Statutory instrument 
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

35. Section 89 allows the Scottish Ministers to make Regulations for the purposes of and in 
connection with the International Health Regulations 2005.  Regulations may confer functions on 
the Scottish Ministers or other persons, create offences, permit persons to charge in respect of 
functions carried out, and may modify any enactment. 

Reason for taking power 

36. The International Health Regulations are to be implemented throughout the UK in a 
uniform manner.  It is necessary to liaise with colleagues in Department of Health and 
Department of Transport in the Westminster Government to ensure that the powers relating to 
implementation of the IHR 2005 are effective in Scotland in the same manner as they are 
throughout the United Kingdom.  To that end it is necessary to have a wide and flexible power to 
make Regulations to implement the IHR to ensure that changes that the Regulations can be made 
in a way that incorporates and reflects any changes made in the rest of the UK. 

Choice of procedure 

37. Regulations made under these procedures will be subject to the affirmative procedure 
within the Scottish Parliament.  It considered that given the wide-ranging nature of the power to 
make regulations it is appropriate that this increased level of scrutiny, and the opportunity for 
debate is afforded to the Scottish Parliament. 

Section 90 – Power to provide information on the effects on health of the use of sunbeds 

Power conferred on:  Scottish Ministers 
Power exercisable by: Statutory Instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

38. Section 90 provides that the Scottish Ministers may, by regulations require operators of 
sunbed premises to provide information to users of those premises regarding the effects on health 
of sunbed use. These regulations may specify what information is to be provided, the form and 
manner in which the information is to be provided or displayed.  

Reason for taking power  

39. There is concern about the increasing use of sunbeds in Scotland and the impact this is 
having on the health of those persons who use sunbeds. This provision intends to address those 
concerns by placing a duty on sunbed operators to display information to users. It will be 
necessary to consult with heath professionals to determine the appropriate level of information 
and the ways in which this will be displayed. This power will ensure such consultation can take 
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place and the evolving position regarding concerns arising from the use of sunbeds can be taken 
account of quickly if necessary.  

Choice of procedure 

40. Regulations made under this procedure are likely to be subject to consultation with health 
professionals. The negative resolution procedure is considered appropriate here given the nature 
of the regulations, the need for flexibility and the desire to afford the Parliament a chance to 
scrutinise any regulations made.  

Section 91 – Power to prescribe places to which the amendment to the 1990 Act regarding 
insect nuisance will not apply 

Powers conferred on: Scottish Ministers 
Power exercisable by: Statutory Instrument 
Parliamentary procedure: Negative resolution procedure of the Scottish Parliament 

41. Section 91(2) of the Bill inserts a new section 79(1) (faa) into the 1990 Act to add to the 
matters that constitute a statutory nuisance, ‘insects emanating from premises and being 
prejudicial to health or a nuisance’ This amendment ostensibly mirrors the amendment of the 
1990 Act made by section 101(2) of the CNE Act as regards England and Wales. The 
amendment ensures that local authorities in Scotland have access to the same range of powers as 
are currently available in England and Wales and seek to ensure parity of approach to insect 
related statutory nuisance across the UK. Section 91(3) of the Bill provides for certain 
exemptions from the application of the new insect statutory nuisance provisions namely those 
insects referred to in Schedule 5 to the Wildlife and Countryside Act 1981 and those premises 
comprising a Site of Special Scientific Interest within the meaning of section 3(6) of the Nature 
Conservation (Scotland) Act 2004. Section 91(3) also enables the Scottish Ministers by 
regulations to prescribe other places or types of place which are not included in the definition of 
premises in the 1990 Act and hence will be exempt from the scope of the insect statutory 
nuisance provisions in new section 79(1)(faa) of that Act.  

Reason for taking power 

42. The power will enable Scottish Ministers to prescribe certain places or types of place to 
be excluded from the insect statutory nuisance regime. It is anticipated that the power will be 
exercised where the regulation of a particular place is found to have an unexpected adverse 
impact on bio-diversity or on certain persons or activities. It is conceded that in seeking a wide 
application of the insect statutory nuisance provisions to ‘premises’ there may be instances 
where this would result in unforeseen or undesirable consequences. Therefore this power will 
allow specific places to be exempted by regulations. 

Choice of procedure 

43. As a result of section 161(2) of the 1990 Act, regulations under this power will be subject 
to negative resolution procedure. The negative resolution procedure is considered appropriate as 
regulations made under this power will only relate to places or types of places to be exempted 
from the insect statutory nuisance regime and thus will be narrowly drawn. It is important that 
the scope or application of the insect statutory nuisance regime can be easily amended to respond 
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to change associated with society or climate and the negative resolution procedure is considered 
to provide the necessary level of flexibility with the appropriate level of Parliamentary scrutiny.  

Section 94 – Power to make further provision regarding statutory nuisances  

Powers conferred on: Scottish Ministers 
Power exercisable by: Statutory Instrument 
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

44. Section 94 (2) of the Bill inserts a new section 79 (1ZA) into the 1990 Act to provide for 
Scottish Ministers to make regulations to prescribe additional matters which constitute statutory 
nuisances for the purposes of Part III of the 1990 Act, to vary the description of any matter 
which constitutes a statutory nuisance and to amend the 1990 Act and any other enactment to 
make incidental etc. provision as the Scottish Ministers think fit in consequence of such 
prescription or variation.  

Reason for taking power 

45. The matters which local authorities deal with in the context of the statutory nuisance 
regime in Part III of the 1990 Act are constantly evolving. When the regime began many of the 
issues which are now routinely the cause of complaints were unheard of. For some time now 
there has been a desire to enable local authorities to deal with nuisance complaints associated 
with water, artificial light and insects but the Scottish Government has been unable to do so until 
now as no suitable legislative opportunity was available. This has left local authorities powerless 
to deal with nuisances associated with unregulated matters within their areas. In future, the 
Scottish Government and local authorities wish to be able to respond to new or emerging matters 
within their areas which the existing provisions in Part III of the 1990 Act are unable to address. 
Furthermore, there may be a need to make provision to amend Part III of the 1990 Act in 
consequence of the addition of a further statutory nuisance or variation of any nuisance such as 
providing for the exemptions to any nuisance. Accordingly the regulation making power needs to 
be cast in terms broad enough to allow such amendment of the Part III regime in consequence of 
the addition or variation of nuisances.  

Choice of procedure 

46. Section 94(3) of the Bill inserts a new subsection (2B) into section 161 of the 1990 Act. 
As a result, regulations under this power will be subject to affirmative resolution procedure. This 
is considered to provide the appropriate degree of parliamentary scrutiny where primary 
legislation is being amended in the manner anticipated by this power and will allow the 
opportunity for parliamentary debate in respect of any such amendment of the Part III regime.  
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Section 95 – Power to make provision regarding fixed penalty notices 

Power conferred on:  Scottish Ministers 
Power exercisable by: Statutory Instrument 
Parliamentary procedure: Negative resolution procedure of the Scottish Parliament 

47. Section 95 (3) of the Bill inserts a new section 80ZA into the 1990 Act to make provision 
in relation to fixed penalty notices (‘FPNs’) including the amount of penalty, the period for 
payment and the content of any FPN. Section 80ZA(11) of the 1990 Act provides for a 
regulation making power for the Scottish Ministers to vary the circumstances associated with 
FPN’s including provision for the form of any FPN, the methods by which penalties may be paid 
and modification of the amount of any fixed penalty.  

Reason for taking power 

48. The ability of local authorities to offer FPNs in respect of failure to comply with the 
requirements of an abatement notice issued under section 80(1) of the 1990 Act is a new concept 
for Part III of the 1990 Act. It is intended that availability of fixed penalties will assist in 
ensuring compliance with abatement notices and will provide an effective deterrent to non-
compliance. However, as with any new regime, there may be a need to adapt the FPN process in 
certain circumstances where, for example, the deterrent effect of the fixed penalty regime 
requires to be supported by increasing the level of penalty (subject to an upper limit of £500).  

Choice of procedure 

49. The circumstances in which the Scottish Ministers may make regulations are clearly set 
out in new section 80ZA(11) of the 1990 Act and are exercisable in circumstances intended to 
ensure the integrity of the FPN regime. As a result of section 161(2) of the 1990 Act, regulations 
under this power will be subject to negative resolution procedure. The negative resolution 
procedure is considered to offer an appropriate balance between expedition and convenience and 
the need for scrutiny of regulations.  

Section 98 – Disclosure of information-power to modify meaning of relevant authority 

Power conferred on:  Scottish Ministers 
Power exercisable by: Statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

50. Section 98 outlines the circumstances under which information held under the Bill by a 
relevant authority may be disclosed. Section 98(7) lists the relevant authorities for the purpose of 
the section and section 98(8) provides that the Scottish Ministers may by regulations modify the 
meaning of relevant authority.  

Reason for taking power 

51. Under this section information of any kind held by a relevant authority may be disclosed 
to another relevant authority to protect public health or to facilitate a purpose under the Bill. In 
order to accommodate possible changes in the future to the way purposes under the Bill 
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are carried out, it is necessary to provide a means for amending the list of relevant persons 
without recourse to primary legislation.  

Choice of procedure  

52. The power to modify the meaning of relevant authority is a narrow power, which would 
simply reflect changes that may be made to the way the protection of public health is carried out 
in general and, in more specific terms, the way purposes under the Bill are carried out. Negative 
resolution is considered to be appropriate for this type of narrow, technical regulation. 

Section 108 - Short title and commencement  

Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by Statutory Instrument  
Parliamentary procedure: No Parliamentary procedure  

53. Section 108 provides for the short title and commencement arrangements for the Bill.  

Reason for taking power  

54. Section 108 provides for the Scottish Ministers to determine when the provisions of the 
Bill are to come into force. It would not, for operational reasons, be appropriate for all the 
provisions of the Bill to come into force on Royal Assent. The power is therefore being taken to 
ensure that the provisions of the Bill come into force within the minimum of delay after Royal 
Assent is received but in an orderly fashion, ensuring that the support required to carry out the 
provisions of the Bill will be in place. As is usual for commencement orders, no provision is 
made for parliamentary scrutiny, as the power to commence provisions already agreed to by 
Parliament is a purely administrative issue. 
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Health and Sport Committee 
 

2nd Report, 2008 (Session 3) 
 

Stage 1 Report on the Public Health etc. (Scotland) Bill 
 
The Committee reports to the Parliament as follows— 
 

INTRODUCTION 

Procedure 

1. The Public Health etc. (Scotland) Bill (SP Bill 3, Session 3) (“the Bill”) was 
introduced in the Scottish Parliament on 25 October 2007 by Nicola Sturgeon 
MSP, Cabinet Secretary for Health and Wellbeing. The Bill is accompanied by 
Explanatory Notes (SP Bill 3-EN, Session 3), which include a Financial 
Memorandum, and by a Policy Memorandum (SP Bill 3-PM, Session 3) as 
required by the Parliament’s Standing Orders. On 31 October 2007, the 
Parliament agreed to designate the Health and Sport Committee (“the Committee”) 
as lead committee for the purposes of considering and reporting on the general 
principles of the Bill. 

Purpose of the Bill1 

2. The Bill, if passed, would restate and amend the law on public health, setting 
out the duties of the Scottish Ministers, health boards and local authorities to 
continue to make provision to protect public health in Scotland; replacing current 
arrangements for the notification of infectious diseases and the reporting of 
organisms with a system of statutory notification of suspected or diagnosed 
infectious diseases, of health risk states and of organisms; defining a “public 
health investigation” and setting out the powers available to investigators and how 
they may be appointed, and defining the public health functions of health boards 
and local authorities. 

3. The Bill would also specify statutory duties on health boards and local 
authorities with regard to the provision of mortuary and post-mortem facilities; 
enable the Scottish Ministers, by means of a regulation-making power, to give 
effect to the International Health Regulations 2005, as they affect Scotland; give a 

                                            
1 Public Health etc. (Scotland) Bill – Explanatory Notes (and other accompanying documents), 
SP Bill 3–EN 
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power to the Scottish Ministers to require, by regulations, operators of sunbed 
premises to provide information to the users of those premises about the effects 
on health of the use of sun beds, and amend existing legislation in respect of 
statutory nuisances. 

4. The Bill would also create a number of offences and penalties regarding 
failure to comply with certain provisions. 

Scottish Government consultation2 

5. A consultation on proposals to consolidate and update public health 
legislation was undertaken by the former Scottish Executive Health Department 
between 27 October 2006 and 12 January 2007. There were 98 responses to this 
consultation, an analysis of which was published on 30 March 2007. Additionally, a 
series of five public seminars was held, comprising presentations on the 
background and key proposals and open question-and-answer sessions. 180 
people took part in the seminars. 

Consideration by the Health and Sport Committee 

6. The Committee issued an open call for written evidence on 31 October 2007, 
with a closing date of 18 January 2008. The Committee also wrote to a range of 
experts seeking views on specific aspects of the Bill. 53 submissions were 
received in total. 

7. On 12 December 2007, the Committee agreed to appoint Dr John Curnow as 
its adviser on the Bill. 

8. From January 2008, the Committee undertook a programme of oral evidence 
on the general principles of the Bill. As early advice from the Scottish Government 
indicated that it planned to lodge amendments to the Bill at stage 2 to incorporate 
some of the aims of Ken Macintosh MSP’s proposal for a bill to require sunbed 
and tanning salons to be licensed, the Committee included this issue in its 
evidence taking. Oral evidence sessions were held as follows— 

9 January 
Molly Robertson, Bill Team Leader, Stella Smith, Legal Directorate, Dr Sara 
Davies, Medical Adviser, and David Wallace, Air, Noise and Nuisance 
Team, Scottish Government; 

Ken Macintosh MSP; 

Kathy Banks, the Sunbed Association, Professor James Ferguson, the 
Photobiology Unit, University of Dundee, and John Sleith, Council Member, 
Royal Environmental Health Institute of Scotland. 

                                            
2 Public Health etc. (Scotland) Bill – Policy Memorandum, SP Bill 3–PM 
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16 January  
A round-table discussion with— 

Dr Charles Saunders, Chair, Scottish Consultants Committee, BMA 
Scotland; Dr Christopher McGuigan, Chair, Consultants in Public Health 
Medicine (Communicable Diseases and Environmental Health Group); Ron 
Culley, Policy Manager, COSLA; Garrick Smyth, Policy Manager, COSLA; 
Dr Martin Donaghy, Medical Director, Health Protection Scotland; Rona 
Broom, Minute Secretary, Scottish Group, Infection Prevention Society; Dr 
Eric Baijal, Director of Public Health and Health Policy, NHS Highland; Dr 
Alison McCallum, Director of Public Health and Public Policy, NHS Lothian; 
Tom Bell, Chief Executive, Royal Environmental Health Institute of 
Scotland; Ken Jones, Head of Environmental Health, Scottish Borders 
Council; Dr Andrew Riley, Scottish Directors of Public Health Group; Robert 
Howe, Head of Environmental and Strategic Services, South Lanarkshire 
Council; and Fraser Thomson, Society of Chief Officers of Environmental 
Health in Scotland 

30 January 
Dr Martin Donaghy, Medical Director, Health Protection Scotland; 

Dr Robert Carlson, College of Medicine and Veterinary Medicine, University 
of Edinburgh; 

George Jamieson and Michael Clancy, Law Society of Scotland, and 
Ranald Macdonald, Legal Adviser, NHS Central Legal Office. 

20 February 
Shona Robison MSP, Minister for Public Health, Molly Robertson, Bill Team 
Leader, Stella Smith, Legal Directorate, Dr Sara Davies, Medical Adviser 
and Duncan McNab, Air, Noise and Nuisance Team, Scottish Government.  

9. Extracts from the minutes of all meetings at which the Bill was considered are 
attached at Annexe A. Where written submissions were made in support of oral 
evidence, these are reproduced, together with the extracts of the Official Reports 
of each of the relevant meetings, at Annexe B. All other written submissions are 
reproduced in Annexe C. 

10. The provisions within the Bill for making subordinate legislation were 
considered by the Subordinate Legislation Committee. Its report to the lead 
committee is attached at Annexe D. 

PART 1: PUBLIC HEALTH RESPONSIBILITIES 

Designation of competent persons by health boards 

Background 
11. Section 3 would require health boards to designate a sufficient number of 
persons, to be known as “health board competent persons”, for the purpose of 
exercising the functions conferred upon boards by the Bill. This is comparable with 
consultants in communicable disease control in England, the majority of whom are 
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medical consultants with accredited training. Their teams are multi-skilled but a 
clinician is available throughout working hours. A non-clinical individual may be “on 
call” out of hours. 

12. The criteria for appointing a person or class of persons as health board 
competent persons are to be set out in subordinate legislation. Correspondence 
from the Scottish Government3 indicated that, following the deliberations of an 
expert working group of key stakeholders set up to recommend the qualifications 
and experience of such competent persons, Scottish Ministers have agreed the 
proposed content of draft regulations on this issue. The criteria proposed would 
require that the person be an employee of a health board and one of the 
following— 

• a registered medical practitioner on the General Medical Council’s specialist 
register for public health medicine, with a minimum of 6 months’ work 
experience (full-time equivalent/whole-time equivalent) in health protection; or 

• a registered medical practitioner having held a substantive consultant post in 
the UK NHS in public health medicine prior to 1 January 2008; or 

• a nurse, registered with the Nursing and Midwifery Council, with a minimum of 
2 years’ work experience in health protection; or 

• accredited as a public health specialist on the UK Public Health Register, 
having gained access to the Register by the training route, with a minimum of 6 
months’ work experience in health protection; or 

• accredited as a public health specialist on the UK Public Health Register, 
having gained access to the Register by the portfolio route, with a minimum of 
2 years' work experience in health protection. 

Definition of competent person 
13. Several witnesses argued that there is a need for professional accountability 
of the competent person by a central body such as the General Medical Council 
(GMC) or the Nursing and Midwifery Council (NMC), particularly with regard to 
quarantine and medical examination. In written evidence, Consultants in Public 
Health Medicine expressed a strong view that, to fulfil this role safely, the health 
board competent person “needs to have both clinical and public health skills, 
knowledge and experience and to be working within the accountability frameworks 
of the GMC or NMC”4. 

14. This position was echoed by BMA Scotland, whose representative explained 
its firm view that, because of the “potential adverse effects on individuals, 
decisions should be made only by somebody who has experience of working with 
people when they are at their most vulnerable—for example, patients—and a 
professional obligation to do so properly, and who can be removed from their 
professional register if they fail to do that”. It was the BMA’s firm belief that “that 

                                            
3 Scottish Government, supplementary written evidence, 6 February 2008 
4 Consultants in Public Health Medicine, written evidence 
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essentially means a registered doctor or a registered nurse with appropriate 
experience”.5 

15. This view was not supported by the representative from NHS Highland, who 
stated— 

“…using the definition "competent person" is helpful to us in the north of 
Scotland, where we deal with population supersparsity. There are 
something like six people or fewer per square kilometre there, compared 
with the Scottish average of 66 people per square kilometre. To maintain a 
service to people in outlying areas, we need multiskilled, pluripotential 
people, so the definition "competent person", which would ensure that 
people have the appropriate competence, is helpful.”6 

16. The Scottish Directors of Public Health and the Faculty of Public Health’s 
joint representative stated that it is correct to focus on how to define the duration 
and type of clinical experience that a health board competent person needs to 
have but also pointed out that, in England, non-medical public health specialists 
are becoming involved.7 The representative from Health Protection Scotland 
pointed out that important functions of health board competent persons would 
include assessing the risk to public health, assessing whether the means of 
controlling that is proportionate and communicating that in the legal process and to 
the public. He added that “the Faculty of Public Health, which trains professionals 
in those competences, has reached the view that being a doctor is not necessary 
to discharge those functions and receive specialist training” and that, in England, 
“specialist training in those functions is being developed for people who are not 
doctors”.8 

17. As noted above, correspondence from the Scottish Government indicated 
that its plans are that health board competent persons would be required to be a 
registered medical practitioner, be a registered nurse or be accredited as a public 
health specialist on the UK Public Health Register. The letter explained that the 
UK Public Health Register provides professional regulation to specialists in public 
health who come from a variety of backgrounds and that registration is designed to 
ensure that multidisciplinary specialists in public health are appropriately qualified 
and competent. The letter also explains that, as it enables individuals to be 
considered eligible for consultant posts within the NHS, registration on the UK 
Public Health Register is comparable to registration with the GMC specialist 
register for public health medicine for public health physicians or the General 
Dental Council specialists list in dental health for dentists”.9 

18. This issue was raised in oral evidence with the Minister for Public Health. In 
response, she referred to the fact that the Faculty of Public Health of the Royal 
Colleges of Physicians, the body responsible for setting standards in the public 
health profession, “has recognised that public health specialists need not be 

                                            
5 Official Report, Health and Sport Committee, 16 January 2008; c 442 
6 Official Report, Health and Sport Committee, 16 January 2008; c 442-3 
7 Official Report, Health and Sport Committee, 16 January 2008; c 444 
8 Official Report, Health and Sport Committee, 16 January 2008; c 444 
9 Scottish Government, supplementary written evidence, 6 February 2008 
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doctors if they can show a similar level of knowledge and competency and can 
meet accreditation requirements that are equivalent to those that the GMC sets for 
doctors as specialists”. She also referred to the expert working group and 
acknowledged disagreement in respect of the criteria of eligibility as a health board 
competent person via the training route and the portfolio route, as opposed to 
eligibility based on a clinical background. According to the Minister, the group's 
majority view was that individuals who are on the public health register through the 
training route should be treated the same as doctors and that individuals who are 
on the public health register through the portfolio route should be able to 
demonstrate two years' work experience in health protection. She added that “the 
important point is that such people will have to demonstrate their competence 
through experience”.10 

19. The Minister for Public Health went on to add that, whilst she holds to the 
“established principle that there are people who have the qualifications and 
competence who are not necessarily doctors”, having considered the outcome of 
the working group, she will consult with a number of stakeholders on the draft 
qualifications and experience set out in the letter to the Committee dated 6 
February.11 

20. The Committee notes the points raised in evidence and accepts that there is 
a need for a balance between (a) the clinical and public health skills, knowledge, 
experience and accountability required to fulfil the role safely and (b) flexibility to 
be able to adapt the role of the competent person to different local needs and 
changing circumstances within professions over time. The Committee is satisfied 
that defining the health board competent person in secondary legislation is 
appropriate. However, the Committee also welcomes the Minister for Public 
Health’s decision to consult further on the detail of this matter. 

Designation of competent persons by local authorities 

21. In a similar way to that set out for health boards in section 3, section 5 would 
require local authorities to designate a sufficient number of persons, to be known 
as “local authority competent persons”, for the purpose of exercising the functions 
conferred upon local authorities by the Bill. 

22. The criteria for appointing a person or class of persons as local authority 
competent persons are also to be set out in subordinate legislation. Written and 
oral evidence to the Committee was in favour of this position being held by 
environmental health officers. The Scottish Government’s correspondence of 
6 February indicated that the Scottish Ministers have agreed the proposed content 
of draft regulations on this issue and that the criteria proposed would therefore 
require that the person be an environmental health officer, be accredited by the 
Royal Environmental Health Institute of Scotland or equivalent body and have a 
minimum of 2 years’ experience working as an environmental health officer.12 This 

                                            
10 Official Report, Health and Sport Committee, 20 February 2008; c 576 
11 Official Report, Health and Sport Committee, 20 February 2008; c 576 
12 Scottish Government, supplementary written evidence, 6 February 2008 

174



Health and Sport Committee, 2nd Report, 2008 (Session 3) 

 7

was reiterated by the Minister for Public Health in oral evidence to the 
Committee.13 

23. The Committee is satisfied that defining the local authority competent 
person in secondary legislation is appropriate and that the Scottish 
Government’s plans in this regard are reasonable in current circumstances. 

Joint public health protection plans 

24. Section 7 would place a duty on each health board to prepare joint public 
health plans in consultation with the relevant local authority or authorities. The 
Society of Chief Officers of Environmental Health in Scotland raised a concern 
about the difference between the way that joint health protection plans would be 
drawn up under the Bill and the way in which they are drawn up currently— 

“At present, for joint health improvement plans, health boards go well beyond 
simply consulting local authorities; it is very much a joint approach. Could 
that be reflected, rather than just a provision that boards will consult us, 
which means that they could listen to us and then choose to go in a different 
direction if they felt it appropriate?”14 

25. This view was supported by the Scottish Directors of Public Health and the 
Faculty of Public Health’s joint representative.15 

26. The Committee invites the Minister for Public Health to reflect on the 
proposal for joint public health protection plans to be prepared by health 
boards in consultation, rather than collaboration, with local authorities, in 
the light of the concerns raised by witnesses that this could represent a 
retrograde step compared with the current arrangements. 

PART 2: NOTIFIABLE DISEASES, NOTIFIABLE ORGANISMS 
AND HEALTH RISK STATES 

Notifiable diseases 

Background 
27. Section 13 would place a duty, on a registered medical practitioner with 
reasonable grounds to suspect that a patient has a notifiable disease (i.e. a 
disease listed in Schedule 1, Part 1), to notify the health board of that area in 
writing not later than 3 days after forming the suspicion. The notification would be 
required to include the patient’s name, address and postcode, occupation (if 
considered relevant), sex, date of birth, the disease that the patient is suspected of 
having and the patient’s NHS identifier. 

28. A registered medical practitioner who has reasonable grounds to suspect a 
notifiable disease and who considers that, in the context of factors specified by the 
Bill, the case is urgent must notify the health board orally as soon as possible. 

                                            
13 Official Report, Health and Sport Committee, 20 February 2008; c 576 
14 Official Report, Health and Sport Committee, 16 January 2008; c 478 
15 Official Report, Health and Sport Committee, 16 January 2008; c 478 
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29. There is a subsequent duty on health boards, on receipt of a notification from 
a medical practitioner, to relay the information to the Common Services Agency (in 
practice, Health Protection Scotland). 

Discontinuation of notification fees for general practitioners 
30. BMA Scotland raised concerns regarding the proposal to discontinue the 
existing fee associated with notifying diseases, stating that, to ensure effective 
reporting of notifiable diseases, robust systems are necessary in GP practices, 
requiring resources not currently provided under the new General Medical 
Services contract.16 

31. Asked about this issue, the Minister for Public Health stated that she did not 
believe that the withdrawal of fees would have any impact on the Bill's workability. 
She explained that— 

“…the majority of current payments relate to the notification of chicken pox 
and food poisoning, which will no longer be notifiable under the bill. Any 
current problems with levels of notification are more to do with the number of 
unnecessary diseases on the list and a lack of awareness about the system, 
which is outdated. Notification should be undertaken as part of the general 
duty of care on GPs or medical practitioners. They do not always claim fees 
at the moment anyway so, although the BMA raised the matter, generally 
speaking it has been a small issue.”17 

32. The Committee notes the Minister for Public Health’s explanation that 
the withdrawal of fees for general practitioners in respect of notification of 
diseases will not affect the workability of the Bill. 

Information to be reported 
33. The Bill would require, under section 13, subsection 6, that the medical 
practitioner, when notifying a suspicion of a notifiable disease, report the 
suspected disease and the patient’s name, address and postcode, occupation if 
considered relevant, sex, date of birth and NHS identifier. 

34. The Committee discussed this provision with witnesses to ascertain whether 
a patient’s rights, for example, to confidentiality were being given due 
consideration and whether it would be necessary always to report all of these 
details. Health Protection Scotland’s representative responded that there might be 
circumstances in which such information is crucial but that it would be very difficult 
to determine that without having the information.18 

35. In relation to the same matter, the Minister for Public Health pointed out that 
although all of those details would be reported by the practitioner to the health 
board, the patient’s name would not then be communicated, under section 15, to 
Health Protection Scotland and would not, therefore, be subject to wider 
circulation.19 

                                            
16 BMA Scotland, written evidence 
17 Official Report, Health and Sport Committee, 20 February 2008; c 580 
18 Official Report, Health and Sport Committee, 30 January 2008; c 539-540 
19 Official Report, Health and Sport Committee, 20 February 2008; c 577 
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36. The Committee also noted that there was no requirement to report the 
patient’s school or place of work, although this might be relevant information in 
terms of responding to a situation. This was accepted as being a “fair point”20 by 
Health Protection Scotland and the minister agreed to reflect on the issue21. 

37. A number of further points were raised by the Information Commissioner’s 
Office (ICO) in written evidence to the Committee, in the context of privacy impact 
assessments and the interaction between the Data Protection Act 1998 and the 
information that will be required under the Bill. These points included that the ICO 
would advocate that a privacy impact assessment be included as part of the 
formative development stages of regulations and guidance proposed within the 
Bill. The submission added that, whilst there is no need to reproduce data 
protection legislation on the face of the Bill, guidance on the extent to which 
exemptions could be used to process personal data without the consent of the 
individual concerned would be useful and that the Bill needs to strike a “delicate 
balance between public interest and the rights of the individual”. The submission 
also advocated a “presumption of anonymisation” in line with a “minimalist 
approach to data processing”.22 

38. On a related matter, the minister was asked whether an application to the 
sheriff court would appear on the court rolls, which would make it publicly known 
who was up on application. 

39. The Minister for Public Health agreed to reflect on that point and on all of the 
points raised by the ICO before stage 2.23 

40. The Committee noted that the definition of the NHS identifier is given as 
being— 

“(a) the patient’s National Health Service identification number; 

(b) the patient’s community health index number; or 

(c) any other number or other indicator which from time to time may be used 
to identify a patient individually.”24 

41. The Committee took the view that practitioners reading the list would choose 
the first number if they could and would only revert to the second number on the 
list if they have to. The first number given should, therefore, be the number that 
the health service and others are primarily using at this point in time, which the 
Committee understands to be the community health index number, currently 
second on the list. The Minister for Public Health agreed to take that point into 
account. 

42. The Committee is satisfied with the explanations in relation to this 
matter and, notwithstanding the minister’s subsequent letter of 28 February, 

                                            
20 Official Report, Health and Sport Committee, 30 January 2008; c 540 
21 Official Report, Health and Sport Committee, 20 February 2008; c 577 
22 Information Commissioner’s Office, written evidence 
23 Official Report, Health and Sport Committee, 20 February 2008; c 577 
24 Public Health etc. (Scotland) Bill, section 13, subsection 8 
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invites the Minister for Public Health to reflect further on whether the 
patient’s school or place of work should be reported, on the order of items 
included in the definition of the NHS identifier and on the issues raised by 
the Information Commissioner’s Office. 

Health risk states 

Background 
43. The definition of a health risk state in the Bill includes highly pathogenic 
infections (i.e. infections highly likely to cause a serious disease) and exposure to 
any contamination, poison or other hazard that constitutes a significant risk to 
public health. A patient would be deemed to have been exposed to a health risk 
state following either— 

• physical contact with or contamination by a health risk state; or  

• physical contact with or contamination by a person or object that has 
been in physical contact with or been contaminated by a health risk 
state.25  

44. The Bill would require medical practitioners to notify in writing any suspicion 
of a patient having been exposed to a health risk state within three days of forming 
such a suspicion. 

Definition 
45. Concerns were raised in evidence about the definition of health risk states. 
For example, BMA Scotland felt that there would be issues concerning the 
practicalities and implications of carrying out the duty to notify health risk states as, 
in the association’s view, it would be “very much dependent” on patients identifying 
the risk themselves. BMA Scotland explained that the nature of a health risk state 
as defined in the Bill would make it unlikely that an individual would be showing 
any clinical signs or symptoms and that it would consequently be entirely at that 
individual’s discretion whether to reveal information such as having been in close 
contact with another person who was subsequently diagnosed with a 
communicable disease. In BMA Scotland’s view, if such a patient understood that 
revealing such information could directly result in quarantine or detention in 
hospital, the patient might avoid doing so and, therefore, could increase the risk of 
serious illness in that individual and increase the risk of infection to the wider 
public.26 

46.  The BMA’s representative, in outlining this concern in oral evidence, 
described the provision as “unworkable”, the definition being “so vague as to be 
unusable”. He went on to add that a further concern could be that medical 
practitioners would be expected to notify all cases of “a vast number of highly 
pathogenic infections that are not easily transmissible from one person to another” 
and that this would result in “much noise in the system that the provision would not 
pick up what it is intended to pick up”. He explained that BMA Scotland would 

                                            
25 Public Health etc. (Scotland) Bill – Explanatory Notes (and other accompanying documents), 
SP Bill 3–EN 
26 BMA Scotland, written evidence
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prefer the Bill to refer to conditions defined by the Scottish Ministers as and when 
necessary. 27 

47. However, the Scottish Directors of Public Health and the Faculty of Public 
Health’s joint representative considered that the definition should perhaps be 
expanded, giving the example of the case of polonium poisoning in 2007, which 
“took a great deal of time to identify but was most definitely a health risk state”.28 

48. Dr Rob Carlson, from the University of Edinburgh, gave oral evidence to the 
Committee on the ethical aspects of the Bill. He felt that a health risk state should 
be defined as “something that must be unexpected, unforeseen or out of the 
ordinary” in order to prevent use of the Bill for something for which it was not 
intended— 

“…for example, the introduction of a system such as one that operates to an 
extent in the United States, which restricts the number of unvaccinated 
children who enter the school system. I could not find anything in the 
definition of "health risk state" that would exclude the legislation's being used 
for such a purpose.”29 

49. The Committee notes the concerns raised regarding the practicalities of 
notifying health risk states, the workability of the definition and implications 
for the future and invites the Scottish Government to reflect on the definition 
of health risk state and consider whether any amendment to it is necessary. 

Notifiable organisms 

Background 
50. The Bill would place a duty on the director of a diagnostic laboratory where a 
notifiable organism is identified (i.e. an organism listed in Schedule 1, Part 2) to 
provide written confirmation of the presence of the organism to the relevant health 
board and Health Protection Scotland no later than 10 days after identification. If 
the director of the diagnostic laboratory considers that the case is urgent, oral 
notification to the relevant health board is required as soon as possible. In 
determining whether a case is urgent, the director must have regard to the nature 
of the organism, the nature of the disease caused by that organism, the ease of 
transmission of that disease or organism, the patient’s circumstances (such as 
age, sex and state of health, where known), and any guidance issued by the 
Scottish Ministers. Section 17 of Bill would make it an offence for the director to fail 
without reasonable excuse to comply with this duty. 30 

51. A director of such a laboratory is defined in the Bill as— 

“(a) the clinical microbiologist, consultant pathologist or other registered 
medical practitioner in charge of, or providing medical supervision in, a 
diagnostic laboratory; or 

                                            
27 Official Report, Health and Sport Committee, 16 January 2008; c 449 
28 Official Report, Health and Sport Committee, 16 January 2008; c 449 
29 Official Report, Health and Sport Committee, 30 January 2008; c 544 
30 Public Health etc. (Scotland) Bill – Explanatory Notes (and other accompanying documents), 
SP Bill 3–EN 
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(b) any other person working in the diagnostic laboratory to whom the 
function of making a notification under this section has been delegated by the 
person mentioned in paragraph (a).”31 

52. A diagnostic laboratory is defined as “an institution (or facility within an 
institution) which is equipped with apparatus and reagents for the performance of 
diagnostic tests for human infections”.32  

Definition of director and diagnostic laboratory 
53. Health Protection Scotland was in favour of amending the definition of 
director of diagnostic laboratory to include scientists or senior managers. The 
organisation’s representative explained in oral evidence that there are laboratories 
run by scientists who have professional qualifications similar to those of a doctor 
and that it is therefore possible for a laboratory to be run by scientists without any 
doctors being present. In such a case, he believed, “there would be nobody 
mentioned in section 16(8)(b) to whom a doctor could delegate that responsibility, 
because there is no doctor”33. He went on to say— 

“People in different positions in the NHS are increasingly being drawn from a 
wider range of professional disciplines, and it is entirely possible that, in 20 or 
30 years' time, a great many laboratories inside and outwith the NHS might 
not have a doctor working in them. Section 16(8)(a) and section 16(8)(b) 
therefore do not encompass the range of current or future possible ways of 
operating a laboratory.”34 

54. BMA Scotland raised a related concern in the context of the offence that 
would be committed by failure to notify within the 10-day limit. The association 
pointed out that most clinical microbiologists and virologists do not have 
managerial control over laboratories in the NHS and reported that some of its 
members work within organisational and resourcing constraints that can impede 
turnaround time and lead to backlogs. Whilst accepting that it would be “entirely 
reasonable” to penalise an individual staff member who failed to meet the target 
owing to incompetence, the BMA submitted that it would be “unjustifiable to hold 
an individual member of staff to account for any delay which occurred as a result 
of organisational issues outwith their control” and that this should be reflected in 
the Bill by placing the duty on the owner or manager of the diagnostic laboratory.35 

55. Health Protection Scotland also suggested that the definition of diagnostic 
laboratory be reviewed with a view to including laboratories carrying out tests on 
samples of food and/or water where the detection of a pathogen can also indicate 
a risk to public health.36 The following example was given in oral evidence— 

“…there was a recent episode involving chocolate in which we became 
aware of the risk to public health because of tests that identified salmonella in 
specimens of chocolate. If we had not known about that, we could not have 

                                            
31 Public Health etc. (Scotland) Bill, section 16, subsection 8 
32 Public Health etc. (Scotland) Bill, section 16, subsection 8 
33 Official Report, Health and Sport Committee, 30 January 2008; c 538 
34 Official Report, Health and Sport Committee, 30 January 2008; c 538 
35 BMA Scotland, written evidence  
36 Health Protection Scotland, written evidence 
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intervened to prevent further cases of infection. I am aware that the testing of 
food and notification of results are covered by food safety legislation, but 
currently that legislation does not provide for notification for public health 
purposes.”37 

56. The Committee raised these concerns in its oral evidence session with the 
Minister for Public Health, who indicated her intention to amend the Bill at stage 2 
to take some of the concerns about the definition of directors into account38. In 
relation to the suggestion that laboratories testing samples of food and water 
should be included in the legislation, the Minister for Public Health responded that 
the Scottish Government was consulting the Food Standards Agency on that issue 
and that the matter would be given further consideration.  

57. The Committee welcomes the Minister for Public Health’s intention to 
amend the definition of director of a diagnostic laboratory and notes that the 
Scottish Government is giving further consideration, in consultation with the 
Food Standards Agency, to whether laboratories testing food and water 
samples should be covered by the Bill. 

10-day time limit for notification 
58. With regard to the period for reporting of notifiable organisms by diagnostic 
laboratories being set, under section 16(2), at 10 days or, when the organism has 
public health implications, as soon as possible, the Committee noted that concerns 
had been raised about exactly when the clock for that starts ticking for the 
purposes of this provision. The Committee understands that, often, when a sample 
is analysed, a presumptive result is obtained and then a confirmed result. The time 
between those two results might be fairly limited, but it has been suggested that 
the clock should start ticking at the first one so that early action can be taken.  

59. Asked whether that aspect of the Bill should be amended to clarify when the 
clock starts ticking in relation to the 10-day rule, the Minister for Public Health 
acknowledged that the point at which the clock starts ticking might need to be 
defined more clearly, although it was also stated that the expert working group on 
laboratory directives had indicated that 10 days was a workable period— 

“For example, in the case of meningitis, one would see an organism under a 
microscope but one would need a further few days finally to confirm which 
organism it was. The time between when the organism is defined and when it 
is reported needs to be practicable.”39 

60. The Committee was satisfied with the Scottish Government’s 
explanation of the 10-day rule for notification by laboratories. Further, the 
Committee asked how the provisions of the Bill would apply in respect of 
tests performed in a laboratory that is not within Scottish jurisdiction and 
welcomes the Minister for Public Health’s agreement to look into the 
matter.40 

                                            
37 Official Report, Health and Sport Committee, 30 January 2008; c 538 
38 Official Report, Health and Sport Committee, 20 February 2008; c 581 
39 Official Report, Health and Sport Committee, 20 February 2008; c 581 
40 Official Report, Health and Sport Committee, 20 February 2008; c 584 
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61. With regard to the list of notifiable organisms set out in Schedule 1 of the Bill, 
the Committee noted that the last item on that list is— 

“Any other clinically significant pathogen found in blood”. 

62. The Committee was concerned that, whilst it would be clear to a director of a 
laboratory that, if one of the organisms listed were found, notification would have 
to be made, the words “clinically significant pathogen” would call for a degree of 
clinical decision-making. Members were concerned that this form of words could 
give rise to problems if, for instance, a conference of directors of laboratories 
decided that chlamydia or HIV should be reported in future. This would 
compromise reassurances being given to people with certain sexually transmitted 
diseases that confidentiality would be maintained. Moreover, the Committee felt 
that a director of a laboratory, being aware of the risk of committing a criminal 
offence if an organism were not reported, might err on the safe side by reporting 
every organism that could be considered to be clinically significant.  

63. The Committee raised this issue in the oral evidence session with the 
Minister for Public Health, expressing the view that, as organisms could be added 
to the list by subordinate legislation at fairly short notice, it is unnecessary to 
include “any other clinically significant pathogen found in blood” on the list. 

64. In response, the Minister for Public Health acknowledged that the Committee 
had identified an important issue. She explained the rationale behind the decision 
to include it but recognised that the description is wide and could include 
organisms that perhaps should not be reported. She went on to inform the 
Committee that, in the light of the reservations that had been expressed, the 
Scottish Government now planned to lodge amendments, at stage 2, to remove 
the final item on the list of notifiable organisms.41 

65. The Committee welcomes the Minister for Public Health’s commitment 
to lodge amendments at stage 2 to remove “any other clinically significant 
pathogen found in blood” from the list of notifiable organisms set out in 
schedule 1. 

Biosecurity 
66. Further to the Scottish Government’s letter of 6 February to the Committee, 
which provided a summary of biosecurity arrangements for laboratories, the 
Committee asked the Minister for Public Health whether the Government is 
reflecting on biosecurity arrangements in light of the breach of biosecurity that 
occurred in summer 2007 at the Pirbright laboratory. In response, the Minister for 
Public Health reminded the Committee that the House of Commons’ Innovation, 
Universities and Skills Committee launched a UK-wide inquiry into biosecurity at 
the end of 2007 and stated her expectation that the inquiry will highlight any 
additional requirements to be met. She submitted that work is on-going to consider 
what lessons need to be learned from the incident and, more generally, what more 
can be done to ensure that security is as good as possible. 42 

                                            
41 Official Report, Health and Sport Committee, 20 February 2008; c 582 
42 Official Report, Health and Sport Committee, 20 February 2008; c 583-584 
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67. The minister subsequently informed the Committee by correspondence that 
the inquiry is due to report to the UK Parliament by mid-May, at which time any 
potential implications for Scotland will be considered.43 

68. Further, the Committee asked about biosecurity arrangements in 
respect of tests performed in a laboratory that is not within Scottish 
jurisdiction and welcomes the Minister for Public Health’s agreement to look 
into the matter. 

PART 3: PUBLIC HEALTH INVESTIGATIONS 

Appointment of an investigator 

Background 
69. This part of the Bill outlines five circumstances in which, where there are 
reasonable grounds to suspect that the circumstances are likely to give rise to a 
significant risk to public health, a “public health incident” would exist. It also 
defines the powers and parameters of a “public health investigation”, i.e. an 
investigation into the causes of a public health incident. 

Appointment of a public health investigator 
70. During its oral evidence session with the Minister for Public Health, the 
Committee sought clarification on the interaction of this part of the Bill with the 
provisions on competent persons in part 1 of the Bill. Specifically, the Committee 
noted that there appears to be no connection between (a) the clear purpose of part 
1 to have competent persons to drive the process and (b) the appointment of 
investigators under part 3 by the Scottish Ministers, Health Protection Scotland, 
health boards or local authorities, instead of it being for the competent persons to 
determine whether an investigation is needed.  

71. In response, the Minister for Public Health referred to national guidance on 
managing incidents that would be produced to update existing guidance in order to 
reflect the provisions of the Bill. It was further explained that the intention was to 
“achieve flexibility”44, for example in cases where an outbreak covers a number of 
health board areas.  

72. However, the Minister for Public Health acknowledged the concerns 
raised by the Committee about the relationship between the provisions to 
appoint a public health investigator and the earlier provisions to appoint 
local authority and health board competent persons and agreed to reflect 
upon the matter. The Committee notes the Minister for Public Health’s 
subsequent letter, dated 28 February, giving a rationale for the section 21 
provisions on the appointment of public health investigators, but believes 
that there is a need for more clarity and encourages the minister to reflect 
further on the matter. 

                                            
43 Scottish Government, supplementary written evidence, 6 February 2008 
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Primacy of joint investigators 
73. In written evidence, the City of Edinburgh Council was concerned that more 
than one investigator might be appointed, leading to situations where two or more 
investigators would act together, but with “no clear primacy role” being defined  to 
establish who would take the lead in a joint investigation.45 

74. In response, the Scottish Government explained that, at the time of an 
outbreak, it would be for an incident control team, composed of competent 
persons from health boards and local authorities, to agree jointly whether an 
investigation would be required and whether to appoint a lead investigator. The 
Committee notes the Minister for Public Health’s reassurance that, “essentially, 
things will go on as they do at the moment”.46 

Public health investigation warrants 

Background 
75. Section 27 of the Bill sets out the circumstances in which a sheriff or justice 
of the peace would, “on the summary application of the investigator”, be able to 
grant a warrant authorising an investigator to enter premises for the purposes of a 
public health investigation. The section also outlines what conditions must be 
satisfied before such a warrant may be issued – for example, that the investigator 
has been refused entry to the premises. 

Summary Application Procedure  
76. Evidence from the Law Society of Scotland outlined concerns that the 
provisions in the Bill “do not always accurately reflect current Scottish civil 
procedures” and, if enacted as drafted, would “result in some significant 
inconveniences as a result of misunderstanding the relevant procedures”.47 It was 
explained that it is not usual for a sheriff to be asked to grant warrants of this 
nature by way of summary application and that summary application procedure 
does not currently involve justices of the peace. The Law Society of Scotland’s 
representative suggested that, if the intention was to find a “simple and speedy 
process to the sheriff”, it would not achieved via the summary application route 
because, although it is a truncated process, it nonetheless would require to have a 
court writ, to serve the action on a defender and to have a hearing. 48 In the 
society’s view, “reference to such a procedure is not appropriate” because a public 
health investigation would often have to be carried out at very short notice, 
perhaps requiring that a sheriff be contacted out of hours and because the 
investigator might not necessarily be skilled or experienced in drawing up such a 
formal court application as a summary application.49 Furthermore, it was stated 
that a sheriff or justice of the peace could simply issue the warrant without 
recourse to a court procedure such as the summary application procedure.50  

77. This issue was raised in oral evidence with the Minister for Public Health, 
who stated— 
                                            
45 City of Edinburgh Council, written evidence 
46 Official Report, Health and Sport Committee, 20 February 2008;c 594 
47 Law Society of Scotland, written evidence
48 Official Report, Health and Sport Committee, 30 January 2008;c 555 
49 Law Society of Scotland, written evidence
50 Official Report, Health and Sport Committee, 30 January 2008;c 555 
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“…we have taken on board the requirement to amend the bill to ensure that 
the court procedures are suitable in relation to fulfilling the bill's policy 
intentions. A modified summary application procedure is required, rather than 
the full summary application procedure, with the detail to be set out in court 
rules, as is normal practice. That will ensure that the warrants and orders that 
are applied for under parts 3, 4 and 5 may be granted as a matter of urgency, 
if necessary, and that the applications and orders are user friendly, which is 
always a good thing.”51 

78. Some further explanation was given of what would be involved, namely that 
forms of application for warrants could be prescribed by Scottish Ministers, that 
orders and warrants could come into force immediately and that the Bill would 
refer specifically to the Court of Session’s power to make court rules, enabling the 
provisions of the Bill to be supplemented with amended sheriff court rules.52 

79. The Committee was concerned that the proposed solution to this problem 
appeared not to be in line with the proposal by the Law Society of Scotland. The 
Minister for Public Health responded that, in her view, the Scottish Government’s 
proposal “is in accordance with the Law Society of Scotland’s suggestion” and 
indicated that the society “is content” with it.53 She went on to agree to write to the 
Committee with clarification on the matter. 

80. The Committee notes with surprise that court procedures referred to in 
the Bill are not competent; is dismayed that a Bill could reach the stage of 
introduction in the Parliament with incorrect provisions; is disappointed that 
it is not clear whether the Scottish Government’s proposed course of action 
with regard to this matter is as simplified as the proposal by the Law Society 
of Scotland; notes the Minister for Public Health’s reassurances, and awaits 
with concern further correspondence clarifying the matter. Further, the 
Committee reserves the right to seek further evidence on this matter at 
stage 2, should the Bill progress to that stage. 

Compensation 

Background 
81. Section 30 specifies the circumstances under which compensation could be 
paid by those appointing investigators. Compensation would be paid for any loss 
or damage caused by an investigator or any other authorised person in exercising 
powers as part of a public health investigation, unless the loss or damage is due to 
the fault of the person who sustained it and unless the unoccupied premises that 
have been investigated have not been left secure.54 

82. A single arbiter appointed by agreement between the person who appointed 
the investigator and the person claiming loss or damage, or, if agreement cannot 
be reached, by the President of the Lands Tribunal for Scotland, would settle any 

                                            
51 Official Report, Health and Sport Committee, 20 February 2008; c 591 
52 Official Report, Health and Sport Committee, 20 February 2008; c 591-592 
53 Official Report, Health and Sport Committee, 20 February 2008; c 593 
54 Public Health etc. (Scotland) Bill – Explanatory Notes (and other accompanying documents), 
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dispute as to a person’s entitlement to compensation and the amount of such 
compensation.55 

Appointment of an arbiter 
83. The Law Society of Scotland’s written submission suggested that the wording 
of section 30(4) may be ambiguous. The subsection currently states that any 
disputes about entitlement to or the amount of compensation are to be 
determined— 

“…by a single arbiter appointed by agreement between the person who 
appointed the investigator and the person claiming loss or damage or, if 
agreement cannot be reached, by the President of the Lands Tribunal for 
Scotland.” 

84. The Law Society of Scotland conjectured that this provision is intended to 
mean that, if the parties cannot reach agreement on the appointment of the person 
to act as arbiter, the President of the Lands Tribunal for Scotland will appoint the 
arbiter. The society suggested that the wording of this provision be revisited in 
order to provide that the Lands Tribunal for Scotland be empowered to act as 
arbiter, which would not be possible under the Bill as drafted owing to the 
reference to a “single arbiter”. This was expanded upon in oral evidence to the 
Committee— 

“We are making the somewhat technical point that people should be able to 
select the Lands Tribunal as an arbiter, or the president should be able to 
appoint another person to be the arbiter. The main point concerning access 
to justice is that there is no legal aid for arbitration but, if someone is given 
the option to go to the Lands Tribunal, they may have the right to legal aid.”56 

85. The Committee notes that the Minister for Public Health acknowledged, 
in supplementary written evidence, the point made by the Law Society of 
Scotland that people should be able to select the Lands Tribunal for 
Scotland as an arbiter for compensation cases relating to public health 
investigations. The minister advised that the Law Society of Scotland’s 
suggestions are being considered further and the Committee welcomes her 
commitment to lodge amendments at stage 2 if appropriate.57 

PART 4: PUBLIC HEALTH FUNCTIONS OF HEALTH BOARDS 

Duty to give explanation 

Background 
86. Under this part of the Bill, a health board proposing to apply to have a person 
medically examined, quarantined, detained in hospital or detained in hospital long-
term or where a health board competent person is proposing to make an exclusion 
order or a restriction order, the health board would be required to explain the 
action to that person. The explanation would have to convey that there is a 
                                            
55 Public Health etc. (Scotland) Bill – Explanatory Notes (and other accompanying documents), 
SP Bill 3–EN 
56 Official Report, Health and Sport Committee, 30 January 2008; c 564 
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significant risk to public health, the nature of that risk and why the board found it 
necessary to take the proposed action. This requirement would not need to be 
complied with, however, if the risk to public health were such that the action would 
need to be taken “as a matter of urgency”. 

Exemption from the duty to give explanation 
87. The Committee noted with concern that section 31, subsection (5) of the Bill 
would enable health boards entirely to dispense with the requirement to give an 
explanation of the action being taken for reasons of urgency. In light of the 
qualification in subsection (3) that the explanation must be given “in so far as it is 
reasonably practicable to do so”, it was felt that it would be unacceptable to 
include a further, explicit catch-all exemption from giving explanation. 

88. In response, the Minister for Public Health acknowledged that it is “hard to 
envisage a situation in which that information would not be given” but gave as an 
example a scenario involving a fast-moving and difficult situation in which the 
person's language was not English and in which the time that might be taken to 
find a translator to explain the situation might not comply with the timescale for 
getting an order.58 In response, the Committee reiterated its view that such a 
situation would be covered by the qualification in subsection (3). 

89. Furthermore, the Committee suggested that any exemption to the 
requirement to give an explanation should be subject to the caveat that, in 
situations where a requirement had not been given, it should be required 
that the explanation be given as soon as practically possible. The Minister 
for Public Health agreed to give further consideration to the issues raised by 
the Committee about the exemption from the duty to give explanation. 

Medical examinations 

Background 
90. Sections 33 to 35 of the Bill would allow for applications to the sheriff court to 
have a person medically examined, where the health board knows or suspects 
that a person in its area has an infectious disease, has been exposed to an 
infectious organism that causes such a disease, is contaminated or has been 
exposed to a contaminant; where it appears to the health board that, as a result, 
there is or may be a significant risk to public health, and where it is necessary, to 
avoid or minimise that risk, for the person to be medically examined.59 

Application procedure 
91. The NHS Central Legal Office raised a concern in relation to section 33, 
subsection (2), which enable a health board to make an application to the sheriff 
for the area in which the board has its principal office, suggesting that this could be 
unduly onerous on the person in respect of whom the order is being sought – for 
example, NHS Highland would be entitled to apply to the sheriff court in Inverness 
in respect of a person resident as far away as Campbeltown. 
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92. The Scottish Government recognised this issue and indicated its intention to 
lodge an amendment to the Bill to the effect that a health board could address the 
problem by applying to any sheriff court in its area.60 

No right of appeal 
93. BMA Scotland was particularly concerned about the lack of a right of appeal 
in respect of compulsory orders for medical examination. The BMA felt that, “at the 
very least, there should be a mechanism for the individual to request to present his 
or her case to the sheriff as part of an abbreviated appeal process in an 
emergency”.61 

94. In relation to this point, the Law Society of Scotland explained that, under the 
normal law relating to summary applications, there is no need to provide for an 
appeal to the sheriff principal because, as a matter of normal court process, there 
can, in any case, be an appeal to the sheriff principal. However, the Law Society of 
Scotland’s representative acknowledged that, where – as is the case in this Bill – a 
right of appeal is specifically provided for in respect of some applications but not 
others, there is a risk of it being interpreted that a right of appeal is implicitly 
excluded from those other applications.62 

95. During the evidence session with the Minister for Public Health, it was 
explained that the rationale for there being no right of appeal was that an urgent 
medical examination would be required in situations where a person might have a 
fatal, contagious disease but refuse to comply with the examination voluntarily. 
Once the compulsory order had been granted, the medical examination would go 
ahead before an appeal right could be exercised. The Committee pressed this 
point further on the basis that, even where a compulsory medical examination had 
gone ahead, an individual might seek to appeal against the decision to allow the 
examination to take place, the appeal process serving to establish whether the 
sheriff’s decision was appropriate given the facts and the circumstances and to set 
a test for other sheriffs.  

96. The Minister for Public Health acknowledged the point made by the 
Committee regarding the need for a right to appeal in respect of a decision by a 
sheriff authorising the medical examination of a person. She agreed to reflect 
further on the matter.  

97. In subsequent correspondence, the Minister for Public Health explained that 
appealing the decision after the examination had taken place would serve no 
practical purpose other than enabling that individual to obtain compensation but 
that there are pre-existing legal remedies that would allow an individual to obtain 
compensation – namely, depending on the circumstances of the case, suing the 
health board for damages and/or obtaining a remedy under the Human Rights Act 
1998 by judicial review if the individual’s contention was that the sheriff had 
breached his or her human rights by making the order. 
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98. The Minister for Public Health’s letter also argued that, as any appeal would 
be restricted to the facts and circumstances of a particular case, it would therefore 
be unlikely to provide a test for other cases. 

99. The Committee is not satisfied with the Minister for Public Health’s 
position that there would be no practical purpose in appealing a sheriff’s 
decision to authorise the medical examination of a person other than to 
enable the individual to obtain compensation: suing for damages is a 
separate issue and seeking a remedy via judicial review under human rights 
legislation would be a very long and expensive process. Furthermore, the 
Committee does not accept the suggestion that an appeal would be unlikely 
to provide a test for other cases on the basis that any appeal would be 
restricted to the facts and circumstances of a particular appeal – the 
Committee believes that, if those facts and circumstances were similar to a 
prior appeal, the outcome of that prior appeal would be relevant to the 
appeal under consideration. Accordingly, the Committee urges the Minister 
for Public Health to reconsider the position on this matter and to lodge 
amendments to the Bill to include a specific right of appeal following a 
decision to proceed with a compulsory medical examination, whether or not 
the examination has taken place. 

Exclusion and restriction orders 

Background 
100. Section 37 of the Bill would enable a health board competent person to make 
exclusion orders, prohibiting a person known to have an infectious disease, be 
contaminated or have been exposed to an organism or contaminant “from entering 
or remaining in any place”. Similarly, section 38 would enable a health board 
competent person to make restriction orders, prohibiting such a person from 
carrying on a specific activity. 

101. The NHS Central Legal Office questioned why such orders would be able to 
be made without a sheriff’s authority, whereas other orders, such as for 
quarantine, would not.63 The NHS Central Legal Office’s representative expanded 
on this point in oral evidence— 

“The drafting of the bill perhaps reflects the current procedure whereby local 
authorities may make such orders at their own hand. However, in drafting a 
new bill, it seems better to have a consistent format for dealing with the rights 
and liabilities of individuals. This might not be an issue in dealing with 
schoolchildren, but I question whether it is right that, in restricting the 
activities of an adult or a vulnerable adult, the competent officer of the health 
board should be able to say, "You may not go to your place of work for the 
next 14 days." The person will have the right of appeal during that period, but 
that seems a fairly strong process for an individual in a health board to 
undertake at their own hand. The health board's lawyers will be available to 
advise the competent officer, but the bill makes no provision for a third party, 
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such as a sheriff, to revisit the process and double-check that the rights of 
the individual against whom the order is made are properly protected.”64 

102. The Committee raised this point with the Minister for Public Health on the 
basis that exclusion and restriction orders would restrict liberty and should 
therefore be subject to the same authority as quarantine orders. The Minister for 
Public Health explained that the provisions of the Bill set out a legal underpinning 
for an existing process. She went on to explain her view that the difference in 
restriction of liberty between exclusion and restriction orders and quarantine 
orders— 

“In one, someone would be excluded from their workplace or from whatever 
place was deemed necessary. With quarantine and detention, their liberty to 
go anywhere would be restricted. Those are different restrictions, which is 
why there are different requirements for approval from a sheriff.”65 

103. The Minister for Public Health’s letter of 28 February reiterates this view, 
explaining that the Bill proposes a continuation of the current practice whereby 
designated medical officers of health boards, acting on behalf of local authorities in 
the exercise of their statutory public health responsibilities, exclude individuals 
from work, or exclude children from school, if they have an infectious disease or 
have been exposed to an infectious disease. Where, however, the risk is judged to 
be “sufficiently high that measures more restrictive of individual liberty are required 
e.g. quarantine and detention orders”, then in the Scottish Government’s view, it is 
“appropriate that these more restrictive orders are made by a sheriff”66. The letter 
goes on to state— 

“To make exclusion and restriction orders subject to a sheriff's order would 
undermine the aims of the Bill and the work of public health professionals, 
who currently assess risk and impose these orders on a routine basis in 
order to protect public health. It would create unnecessary bureaucracy, have 
significant resource implications (including for the courts), and would 
probably discourage health boards from using the powers available to them 
under the Bill. Of course, those subject to an order can appeal, first to the 
sheriff and then through the judicial hierarchy.”67 

104. The Committee notes the Minister for Public Health’s explanation of the 
difference in the extent of restriction to a person’s liberty by exclusion and 
restriction orders compared with quarantine orders and understands the 
need for rapid action. Nevertheless, the Committee has some sympathy with 
the views expressed in the legal submissions. The Committee also 
recommends that the provision should refer to an order prohibiting persons 
from entering or remaining in “specified places” rather than in “any place”, 
which could be considered confusing. 
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PART 5: PUBLIC HEALTH FUNCTIONS OF LOCAL AUTHORITIES 

105. This part of the Bill outlines the functions of local authorities relating to the 
disinfection, disinfestation and decontamination of things and premises for the 
purpose of the protection of public health. Each local authority would be required 
to provide, or ensure the provision of, facilities for its area for the disinfection, 
disinfestation or decontamination of things and premises and for the destruction of 
things that are infected or contaminated, and the means for transporting such 
things to such facilities.68  

106. The Bill would give local authorities the power to serve notice on the owners 
or occupiers of premises to undertake disinfection, disinfestation or 
decontamination, where premises (or things on premises) are infected or 
contaminated and it is necessary for this action to be taken in order to prevent the 
spread of infectious disease or contamination. This may result in one of the 
following outcomes— 

• the owner or occupier may undertake the work themselves; 

• if the owner or occupier does not undertake the necessary disinfection, 
disinfestations or decontamination, etc., then local authorities may carry 
out the work with the permission of the owner or occupier; or 

• if the owner or occupier does not undertake the necessary work, the 
relevant local authority may undertake the work itself. If the local authority 
encounters obstruction or resistance, it may apply to a justice of the 
peace or a sheriff for a warrant to undertake the work, where it is 
necessary in order to prevent the spread of infectious disease or 
contamination.69 

107. In addition, where the premises which are involved are dwellinghouses, local 
authorities will have the power to enter them, but only with occupiers’ consent, 
having given 48 hours’ notice. However, if a local authority considers that there is 
an emergency, then it may enter premises or dwellinghouses at any time. If 
premises or a dwellinghouse are unoccupied at the time of entry, then the 
authorised officer must leave the premises or dwellinghouse as effectively secured 
against unauthorised entry as when the premises or dwellinghouse was entered. 
Where unnecessary damage is caused during disinfection, disinfestation or 
decontamination of premises or things under these powers, local authorities will be 
liable to compensate persons for such unnecessary damage.70 

108. Notwithstanding consideration of resources for local authorities to carry out 
functions under this part, which are dealt with later in the report as part of 
consideration of the Financial Memorandum, the Committee is content to note 
the provisions setting out the public health functions of local authorities. 
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PART 6: MORTUARIES ETC. 

Context 

Current arrangements 
109. The policy memorandum on the Bill explains that there is currently no 
statutory duty for the provision of mortuaries or post-mortem facilities. Under 
existing legislation, dating from 1897, local authorities may provide and fit up a 
proper place or places for the reception of dead bodies before interment and may 
make byelaws on their management and charges for their use. The memorandum 
explains further that the arrangements that have evolved since 1897 are complex, 
with city mortuaries in Aberdeen, Edinburgh, Dundee and Glasgow. The first two 
are still owned and run by the local authorities, the latter two being owned, staffed 
and run by local police forces/joint police boards. In areas with no city mortuary, 
NHS hospitals provide mortuary and post-mortem facilities (and are paid a flat-rate 
fee by the Crown Office and Procurator Fiscal Service for their use).71 

Statutory duty to provide or ensure provision of mortuary facilities 
110. Part 6 of the Bill sets out the statutory duty on health boards and local 
authorities to provide or ensure provision of mortuary and post-mortem facilities. A 
duty is placed on health boards to provide or ensure the provision of mortuaries 
and post-mortem facilities for hospital-related deaths and a duty on local 
authorities to provide or ensure the provision of mortuaries and post-mortem 
facilities for all other deaths, including those reported to procurators fiscal. The Bill 
also provides a duty of co-operation between health boards and local authorities to 
comply with this provision.72 

111. In oral evidence to the Committee, Scottish Government officials explained 
that, in health board areas where there is not currently a city mortuary, “where 
there is a hospital, there is a mortuary” and that the intention is that local 
authorities would only be expected to ensure that the hospital is dealing with 
deaths in its area.73 

Protection of public from risks arising from bodies 
112. In order to reduce the risk to public health, the Bill would also update current 
legislation regarding the handling of dead bodies. It confines provisions to those 
areas where it is considered that there is most risk. If a health board considers the 
body of a person who died of an infectious disease, or who was infectious or 
contaminated, is a significant risk to public health, the board could direct that the 
body must not be removed from a hospital without its written authorisation, and 
may be removed only for the purpose of immediate disposal, including preparation 
for disposal. Separately, if a body is retained in premises and there is 
consequently a significant risk to public health and if the local authority considers 
that appropriate arrangements have not been made for the disposal of the body, 
the local authority could apply to the sheriff for an order to remove the body to a 
mortuary and to dispose of it by burial or cremation.  
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Information for undertakers and others required to handle dead bodies 
113. The Bill also seeks to take into account the concerns of undertakers and 
those required to handle dead bodies that they are informed of the risks involved 
and are able to take the necessary precautions to prevent any threat to public 
health. Health boards would have a duty to inform persons handling the body of a 
person who has died from an infectious disease or contamination (or was infected 
or contaminated at time of death) of that fact. This would enable those handling 
the body to take necessary precautions to reduce the risk to their (and public) 
health. 

Consideration by the Committee 
114. Notwithstanding consideration of resources for local authorities to carry out 
functions under this part, which are dealt with later in the report as part of 
consideration of the Financial Memorandum, the Committee is content to note 
the proposals in the Bill putting onto a statutory footing arrangements for 
the provision of mortuaries. 

PART 7: INTERNATIONAL HEALTH REGULATIONS 

115. This Part of the Bill would create a regulation-making power to give effect to 
International Health Regulations 2005 (“IHR 2005”) and subsequent amendments. 
The purpose and scope of IHR 2005 are to prevent, protect against, control and 
respond to the international spread of disease while avoiding unnecessary 
interference with international traffic and trade. They are updated from 
International Health Regulations (1969), which addressed only cholera, plague, 
yellow fever and smallpox.74 

116. The Scottish Ministers are required to implement IHR 2005 and the Bill 
proposes that this be achieved by means of subordinate legislation subject to 
affirmative procedure. As such, this proposal was examined by the Subordinate 
Legislation Committee and is considered later in the report under the heading 
“Subordinate Legislation”. 

PART 8: INFORMATION ON HEALTH EFFECTS OF SUN BEDS 

Context 

Bill as introduced 
117. Part 8 of the Bill as introduced contains only one section. Under that section, 
the Scottish Ministers would have the power to require, by regulations, operators 
of sun bed premises to provide to the users of those premises information on the 
effects on health of using sun beds.75 

118. The Scottish Government indicated to the Committee at an early stage that it 
was still considering options in respect of part 8, which it described as a “marker 
provision”, included in the Bill with a view to amendment at stage 2 to incorporate 
some of the provisions contained in the proposal for a bill by Ken Macintosh MSP. 
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It was stated that the Government was working in collaboration with him to 
develop amendments for him to lodge at stage 2. 

Proposal for a member’s bill 
119. On 22 May 2007, Ken Macintosh MSP lodged a proposal for a bill to require 
sun bed and tanning salons to be licensed. The member’s consultation on the bill 
proposal stated that the licensing conditions would be set so that local authorities 
could— 

• prevent the use of sun beds by children; 

• protect adults from over-exposure to sun beds; 

• ensure that sun bed users are supervised; 

• end the use of coin-operated machines; 

• ensure that sun bed sessions are monitored and limited; 

• provide health risk information in sun bed parlours; and 

• inspect premises.76 

Possible amendments at stage 2 
120. In anticipation of amendments being lodged at stage 2 as a result of 
collaboration between Ken Macintosh MSP and the Scottish Government, the 
Committee opted to take evidence on the likely content of those amendments from 
Mr Macintosh. The Committee also took oral evidence from the Sunbed 
Association, the Photobiology Unit of the University of Dundee and the Royal 
Environmental Health Institute of Scotland. 

121. Ken Macintosh MSP explained that, following initial discussions with the 
Scottish Government, he expected to propose “three simple measures”— 

• to ban the use of sun beds by the under-18s;  

• to outlaw stand-alone or unstaffed coin-operated machines; and 

• to ensure that operators provide advice on the risks of using sun beds. 

122. The member added that the measures would be enforced by local authority 
environmental health officers. He referred to the fact that eight local authorities 
have already introduced their own local licensing schemes. Whilst he commended 
those initiatives, he accented a desire for “one clear unambiguous message—one 
law covering the whole of Scotland—that lets people know the dangers and risks 
involved in using sun bed salons”.  

123. The proposals as outlined by Ken Macintosh were echoed by the Minister for 
Public Health who confirmed that the Scottish Government has agreed to support 
the proposed provisions at stage 2.  
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Proposals 

Duty of inspection 
124. The member’s written submission stated that no mandatory inspection 
regime was envisaged but that local authorities would be provided with a power to 
enter premises with the aim of ensuring that the provisions set out in the Bill are 
adhered to and that a provision was planned for criminal sanctions and fines to be 
imposed where an operator breached any of the conditions set out in the Bill.77 He 
expected that there would be no inspection regime but explained that he was keen 
for there to be a “duty of inspection”. He added that compliance would be 
monitored and enforced by local authority environmental health officers. 

125. The representative from the Royal Environmental Health Institute for 
Scotland stated that environmental health officers would “welcome” the task of 
inspecting sun bed parlours as they have “experience, knowledge and skills in 
dealing with public health legislation in many other areas”. 

Training for sun bed operators 
126. The Committee, concerned that sun bed operators might be disinclined to 
turn business away, asked how staff would be trained to give advice. Ken 
Macintosh MSP responded that this issue was currently under discussion with the 
Scottish Government, emphasising his belief that training is essential and that it is 
important that salon staff understand why they are to ask certain questions of 
customers. 

Effectiveness of advice 
127. Asked about how giving advice on the amount of time to be spent on a sun 
bed would impact on an individual’s pattern of use and, in particular, what obstacle 
there would be to an individual who felt insufficiently tanned from one visit to a 
tanning salon simply visiting a different salon, Ken Macintosh MSP pointed out that 
there is currently nothing to prevent people from visiting multiple salons or 
otherwise using sun beds to excess. He underlined that his proposals would not 
ban the use of sun beds but would “flag up the fact that using sun beds is an 
inherently risky activity and allow adults to make an informed choice”. He also 
expressed a hope that responsible operators would monitor usage but said that it 
would be for individuals to decide how often to attend salons. 

Banning unstaffed sun bed machines 
128. In respect of the proposal to ban unstaffed sun bed machines, Ken 
Macintosh MSP linked this to the intention to ban use of sun beds by under-18s 
and compared this with the availability of alcohol and tobacco— 

“We would not expect to have cigarette machines or alcohol-vending 
machines available in unattended premises on the high street with only a 
simple sign saying, "Under-18s, please do not use." The message for sun 
bed salons should be similar. We are talking about something that can cause 
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grave damage and can even kill, so we should not underestimate the 
dangers.”78 

129. The member supported this point of view by reference to examples of 
children gaining access to coin-operated machines— 

“…there was a case in Stirling in which an 11-year-old boy and a 13-year-old 
boy went into a coin-operated machine, pumped money into it, burnt 
themselves badly and had to be taken to hospital. At the time, environmental 
health officers could not take any action against the premises, because there 
was no law against having unstaffed coin-operated machines.”79 

Causality 
130. The Committee asked about the degree of certainty regarding a specific link 
between sun beds and the incidence of skin cancer. Ken Macintosh responded 
that many of the links between skin cancer and sun beds are established through 
epidemiology and are, therefore, difficult to identify. He drew an analogy with the 
early stages of the process by which the link between tobacco and lung cancer 
was established, pointing out that, whilst it took “many years to establish a 
definitive direct link between the two”, it became clear at an early stage that they 
were linked. He added that, to his knowledge, “no one now denies that there is a 
link between ultraviolet radiation and skin cancer”.80 

131. The aspects of risk to health were developed in evidence by Professor 
James Ferguson of the University of Dundee. He explained that there has been a 
recent trend towards sun beds emitting shorter-wavelength rays and that it is 
known that these newer machines are “definitely more carcinogenic than the older, 
long-wavelength UVA beds”81. 

132. The Minister for Public Health further supported the view that the link 
between melanoma and use of sun beds has been established, referring to 
“numerous” international studies that back up the evidence. Specifically, she cited 
a study on the use of sun beds and sunlamps and the incidence of malignant 
melanoma in southern Sweden that “found a generally increased risk of malignant 
melanoma for people who had used sun beds”.82 

Existing legislation and standards 
133. In respect of existing legislation and standards, Ken Macintosh MSP 
explained that there is a difficulty in so far as health and safety and trading 
standards are outwith the legislative competence of the Parliament. He suggested 
that enforcement of those standards does not always take place and that 
legislating in line with his proposals would encourage the existing law to be applied 
more rigorously.83 

                                            
78 Official Report, Health and Sport Committee, 9 January 2008; c 416 
79 Official Report, Health and Sport Committee, 9 January 2008; c 416 
80 Official Report, Health and Sport Committee, 9 January 2008; c 417 
81 Official Report, Health and Sport Committee, 9 January 2008; c 422 
82 Official Report, Health and Sport Committee, 20 February 2008; c 610-611 
83 Official Report, Health and Sport Committee, 9 January 2008; c 418-420 
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134. This view was supported by the Royal Environmental Health Institute’s 
representative who believed that the Bill, if amended as proposed, would “add 
fresh impetus to the regime of inspecting sun bed salons” and “make local 
authorities re-examine what they do”. He recognised that it would depend on the 
content of subsequent regulations or codes of practice but was certain that 
environmental health officers “would discuss good practice on enforcing and 
implementing the legal provisions” through existing “good networks and liaison 
groups”.84 

135. With regard to this point, the Sunbed Association’s representative explained 
that it is a requirement of membership of the association that members work to its 
code of practice, which incorporates the European trading standard and the Health 
and Safety Executive’s guidance note on UV tanning equipment.85 She 
acknowledged, however, that only around 75 sun bed operators in Scotland are 
members of the association.86 

136. Notwithstanding existing provisions, Ken Macintosh MSP believed that there 
would still be a need for the measures that he proposes because health and safety 
legislation seeks to protect operators of machinery and not to identify risks 
associated with use of the equipment— 

“It is worth reflecting on the fact that the UK Government is currently 
considering very similar measures. The health risks that are posed by sun 
beds go far beyond health and safety risks. We should be identifying that 
using the bill.”87 

137. The issue of existing standards and the role of the UK Government was 
raised with the Minister for Public Health. She reiterated that the thrust of the Bill is 
“to persuade people not to use sun beds, to ensure that they are fully informed 
about the risks if they do, and to restrict their use by certain groups of people”. She 
acknowledged, however, that “product safety is an important aspect of that”. She 
stated that she would raise the Committee's concerns, suggesting that the UK 
Government may “need to consider the status of the approved code of practice 
and whether to tighten it up” and undertaking to inform the Committee of the 
response that the Scottish Government receives.88 

No proposed licensing scheme 
138. Ken Macintosh MSP informed the Committee of his expectation that his 
collaboration with the Scottish Government would lead to a proposal that did not 
take forward the intention to create a licensing regime as contained within his bill 
proposal. He explained his view that the benefits of having the Government’s 
support for a public health measure would outweigh the benefits that a licensing 
scheme might have had.89 

                                            
84 Official Report, Health and Sport Committee, 9 January 2008; c 430 
85 Official Report, Health and Sport Committee, 9 January; c 423 
86 Official Report, Health and Sport Committee, 9 January 2008; c 432 
87 Official Report, Health and Sport Committee, 9 January 2008; c 421 
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139. The Minister for Public Health described the proposed provisions as 
“proportionate” and as setting the “correct balance between regulation by 
Government and an individual's personal responsibility to make choices that 
minimise the risk to their health”.90 With regard to the original proposal for a 
licensing scheme, the Minister for Public Health gave the following explanation for 
being “unconvinced” of the merits of such an approach— 

“Although licensing would control access to commercial sun bed premises, it 
would not prevent individuals from hiring or buying a sun bed, nor would it 
prevent exposure to the sun. In addition, it is not clear that introducing a 
requirement to record and monitor customers' sun bed use would be 
effective. It would therefore be unlikely to prevent abuse. In my view, 
licensing moves the balance too far away from the need to allow individuals 
to make their own informed choices.”91 

140. She added, however, that nothing in the proposals would stop local 
authorities from continuing local licensing schemes if they wished to do so.92 

Next steps 

141. The Committee acknowledges that the collaboration between Ken 
Macintosh MSP and the Scottish Government is an on-going process and is 
grateful to them for alerting it to their plans at an early stage, allowing 
evidence to be taken at stage 1. However, given that the evidence taken so 
far has unavoidably involved examining proposals without the benefit of 
sight of the proposed legislative provisions, the Committee reserves the 
right to seek further evidence once the amendments have been lodged, 
which may include licensing. Nonetheless, the Committee welcomes the 
principle of the proposals outlined in the evidence at stage 1. 

PART 9: STATUTORY NUISANCES 

Context 

142. Statutory nuisances are set out in Part III of the Environmental Protection Act 
1990 and include smoke, fumes, gas and noise that are considered to be 
prejudicial to health or a nuisance. Local authorities are under a duty to inspect 
their areas for any statutory nuisances and to serve an abatement notice if they 
are satisfied that a nuisance exists. A notice could— 

• require a person to reduce or lessen the nuisance; 

• prohibit or restrict the nuisance; 

• require a person to carry out other works or steps to abate the nuisance. 

143. Non-compliance could lead to the local authority carrying out any works itself 
or seeking prosecution.  
                                            
90 Official Report, Health and Sport Committee, 20 February 2008; c 606-607 
91 Official Report, Health and Sport Committee, 20 February 2008; c 607 
92 Official Report, Health and Sport Committee, 20 February 2008; c 611 
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Additions to the list of nuisances  

144. The Bill would amend the list of statutory nuisances to add— 

• any insects emanating from premises; 

• artificial light emitted from premises or any stationery object; 

• any land covered with water in such a state as to be prejudicial to health. 

145. Insects and light have been listed as statutory nuisances in England and 
Wales for some time but, according to the policy memorandum, this is the first 
primary legislative opportunity that has arisen to bring Scotland into line. In 
recognition of the potential need to amend the list of nuisances in the future, the 
Bill would also give ministers the power to make regulations to add to the list or 
change the conditions associated with existing nuisances.  

Enforcement 

Background 
146. The Bill would give local authorities the option of issuing fixed penalty notices 
for failure to comply with an abatement notice. Fixed penalty notices would impose 
a penalty of £400 when served on industrial, trade or retail premises and £150 in 
all other cases.  

Effectiveness of the fixed penalty approach 
147. In oral evidence to the Committee, the Society of Chief Officers of 
Environment Health’s representative suggested that using fixed penalty notices 
could cause a problem for local authorities. He explained that local authorities are 
used to applying fixed penalties to situations where there is an immediate effect, 
“such as people dropping litter or a speeding fine in cases where no one is 
injured.” He felt, however, that the situation could be different in cases of public 
health— 

“Sometimes, the consequences at the start of the situation are no longer 
evident later on. A local authority may serve a fixed penalty notice on an 
owner or business. If they pay the penalty, they are relieved of further legal 
action. A public health situation could expand and might damage the local 
community, which could then expect some sort of justice to take place 
through the courts. Unfortunately, that would not be available to the local 
authority if—with the best of intentions—it had previously served a fixed 
penalty notice. That is an area of concern among some local authorities.”93 

148. In oral evidence, the Scottish Government explained that, as a voluntary 
alternative to prosecution, the fixed-penalty notice regime offers flexibility in 
dealing with non-compliance with an abatement notice, giving a warning to 
offenders and offering them an opportunity to avoid prosecution. If the abatement 
notice is breached and the nuisance is not abated, a fixed-penalty notice will be 
offered. It was added that “detailed guidance will accompany the regime, including 
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information on how fixed-penalty notices can be issued”. The Government added 
that further notices could subsequently be issued and the offence “could, 
ultimately, lead to prosecution”.94 

149. The Committee notes the Scottish Government’s explanation of how 
fixed penalty notices will work in relation to statutory nuisances. However, 
the Committee remains concerned that the wording of the Bill would offer an 
offender “the opportunity of discharging any liability to conviction” in 
respect of an offence by payment of a fixed penalty and welcomes the 
Minister for Public Health’s commitment to consider this matter. 

PART 10: GENERAL AND MISCELLANEOUS 

Equal opportunities 

Background 
150. The Bill would require the Scottish Ministers, health boards and local 
authorities, in carrying out their functions under the Bill, to do so in a manner that 
encourages equal opportunities and the observance of equal opportunities 
requirements, as defined in the Scotland Act 1998. 

Religious and cultural considerations 
151. In its oral evidence session with the Minister for Public Health, the Committee 
asked how the Bill takes into account religious and cultural considerations, 
referring specifically to the submission from the Scottish Council of Jewish 
Communities, calling for facilities in mortuaries for any relatives who wish to stay 
with the body until after the burial and explaining that there should be more than 
one such area so that, for example, “families of different religions, or of none, 
would be able to occupy separate spaces, so as not to disturb each other’s ritual 
and the start of the grieving process”.95  

152. In response, the Minister for Public Health explained that the presumption 
would be for as little interference as possible with bodies. In relation to the 
question about mortuaries, she stated that Scottish Government would expect 
those concerns to be dealt with under standards of provision.96 

153. The minister added that cremation has arisen in discussions with various 
faith groups— 

“Of course we want to respect the wishes of faith groups as far as possible, 
but overriding public health concerns may sometimes require cremation to be 
considered as the only option. That is unfortunate, but it is the reality when 
dealing with potentially contagious diseases. Clearly, however, that option 
will be a last resort.”97 
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Disclosure of information 

Background 
154. Section 98 would provide for the circumstances in which information can be 
disclosed by a relevant authority. Disclosure to another relevant authority would be 
allowed where required to facilitate the functions of either authority under the Bill, 
or any other legislation, for the protection of public health. Disclosure to any other 
person would be allowed if the authority considered it necessary for the protection 
of public health. Disclosure by or to a relevant authority would include disclosure 
by or to an employee of the authority or person authorised by the authority.98 

Consent 
155. Under the Bill as introduced, information may only be disclosed “if the 
individual consents”. The Committee considered that there might be 
circumstances in which the individual does not consent but one authority needs to 
refer information to another body. The Committee raised this point with the 
Minister for Public Health, who divulged the Scottish Government’s intention to 
amend the Bill at stage 2 to take into account that issue. 

156. The Committee welcomes the Scottish Government’s undertaking to 
lodge amendments to the Bill to take into account situations where an 
authority may need to disclose information about an individual without that 
individual’s consent. 

Regulations and orders 

Background 
157. Section 102 sets out the procedure under which the Scottish Ministers would 
be able to exercise the powers to make subordinate legislation conferred upon 
them by the Bill. 

Consultation 
158. The Committee noted that section 102 is silent with regard to consultation. 
The Committee considered that some sections of the Bill, such as 19(1), 56(6), 
89(1), 95(11) and 98(8), call for a requirement to consult appropriate stakeholders 
before regulations are drawn up. The Committee suggested to the Minister for 
Public Health that this could be covered in section 102 with a general requirement 
to consult, in line with some other primary legislation. The Minister for Public 
Health responded that, in practice, there would be consultation with appropriate 
stakeholders but that the position with regard to other primary legislation was 
inconsistent. However, she agreed to give the matter further consideration.99 

159. The Committee welcomes the Minister for Public Health’s agreement to 
consider whether to include in the Bill a general requirement to consult 
appropriate stakeholders before regulations are drawn up. 

                                            
98 Public Health etc. (Scotland) Bill – Explanatory Notes (and other accompanying documents), 
SP Bill 3–EN 
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Crown application 

Background 
160. Section 107 confirms that the Crown would be bound by the Bill and any 
regulations made under it. The Crown would not be held criminally liable for 
contravening any provision but the Court of Session would, on application by any 
public body or anyone responsible for enforcing a provision of the Bill, be able to 
declare a contravention by the Crown as unlawful. Although the Crown itself 
cannot be held criminally liable, individuals in the service of the Crown can be.  

161. Under subsection (5), the powers of entry conferred by the Bill would not be 
exercisable in relation to any Crown premises where the Scottish Ministers 
certified that it appeared to them necessary or expedient in the interests of 
national security that those powers of entry should not be exercised.100 

Reserved powers 
162. The Committee noted the powers that section 107 (5) would confer upon the 
Scottish Ministers. The Committee considered that there may be a difficulty with 
this section in so far as it would be only the Scottish Ministers who could 
determine what constituted “interests of national security” but, as these might 
include defence interests, this provision might encroach on the defence and 
national security powers reserved to the UK Government under the Scotland Act 
1998.  

163. The Committee raised this issue with the Minister for Public Health by 
correspondence. The minister’s response notes the issue and states that the 
Scottish Government is currently “in discussion with the Home Office and the 
Office of the Solicitor to the Advocate General of Scotland with a view to clarifying 
the position and resolving any potential legislative competency issues prior to 
stage 2 of the Bill.” 

164. Although this matter was raised following the completion of evidence-taking 
and, consequently, the Committee was unable to scrutinise it fully, the Committee 
agreed that, as it concerned issues of competence between the UK Government 
and the Scottish Government, it should be included in this report. 

FINANCIAL MEMORANDUM 

Background101 

Costs arising from the protection of public health 
165. The Financial Memorandum (FM) states that no additional costs on central 
government or on local authorities are anticipated and that consultation on the Bill 
and discussions with stakeholders have suggested that additional costs to other 
organisations will not be significant. It goes on to explain that the health protection 
powers transferred from local authorities to health boards would rarely be used 
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and that, consequently, “attempting to identify a typical case and its associated 
costs is very difficult”. 

166. It is also explained in the FM that the NHS Central Legal Office (CLO) will 
provide advice and guidance to health boards regarding applications to sheriff 
courts— 

“Because CLO already provides advice regarding continued use of life 
support systems, and on mental health legislation, it is unlikely that providing 
information specific to applications regarding medical examinations, 
quarantine, or removal and detention of an individual in hospital will pose any 
additional financial burden. CLO have not provided any estimates of potential 
costs for additional training requirements. It is expected that any necessary 
training will be integrated into existing training schedules at no extra cost.” 

167. The FM also outlines an estimated £50,000 per year (for all health boards in 
Scotland) arising from proposals to extend and transfer to the NHS powers of 
quarantine, removal, and detention, including any legal fees incurred in making 
applications to the sheriff, and potential costs from appeals. There would also be a 
further administrative cost of maintaining an adequate pool of appropriately trained 
competent persons estimated in the region of £16,000 per year (for all health 
boards in Scotland), on the assumption of 75 competent persons across health 
boards in Scotland at any time. 

168. Health boards will be responsible for providing compensation on proven loss 
to individuals excluded from work or who voluntarily comply with constraints 
required by their local health board. The compensation arrangements, which 
previously fell on local authorities, would apply only to isolated cases rather than 
epidemics (which would be covered by civil contingency legislation). Local 
authorities estimate that, currently, compensation payments in respect of 
exclusions from work are rare. However, the NHS Employers Management 
Steering Group has estimated that compensation to individuals could reach 
£60,000 per year (for all health boards in total), based on the assumption of 
providing compensation to 150 people over the course of a typical year. 

Costs relating to statutory nuisances 
169. In relation to costs on the Scottish Government, the FM refers only to 
guidance to local authorities on the statutory nuisance provisions of the Bill, to be 
issued electronically. 

170. In relation to costs on local authorities, the FM refers to evidence from 
England and Wales showing the volume of additional cases since extending the 
statutory nuisance regime there to include insect infestations and artificial light has 
been minimal. Additional nuisances proposed for the statutory nuisance regime in 
Scotland are not, therefore, anticipated to result in the need for additional trained 
environmental health officers and, on that basis, any costs should be able to be 
met from existing sources. 

Savings 
171. The FM states that the Bill will not result in significant direct savings, except 
in relation to the notification of diseases. It is explained that, currently, general 
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practitioners may retrospectively claim a fee of £3.50 per notification. Whilst this is 
not always claimed, the Bill would discontinue the fee, resulting in a small annual 
saving to health boards and relieving them of a more significant potential liability. 

172. However, health boards will be relieved of the requirement to compile annual 
returns under the AIDS Control (Scotland) Act 1987, which is to be repealed. The 
FM states that, whilst there will be no direct staff cost saving because staff are not 
employed solely to compile these returns, the repeal would enable staff to be 
released to undertake other tasks. 

173. Finally, the FM outlines an expectation that the introduction of a fixed penalty 
regime in respect of statutory nuisances would free up court time and minimise the 
amount of time spent by local authorities on pursuing individuals in respect of 
statutory nuisances. 

Scrutiny by the Finance Committee 

Background 
174. The Parliament’s Finance Committee considers the financial implications of 
legislation through scrutiny of financial memorandums produced to accompany 
bills introduced in the Parliament. The Finance Committee has a systematic 
approach to its consideration of financial memorandums, applying a different level 
of scrutiny depending on the significance of the proposals for public expenditure. 

Public Health etc. (Scotland) Bill 
175. In relation to the Bill, the Finance Committee sought written evidence from 
organisations financially affected, using a standard questionnaire, and passed the 
responses received directly to the Health and Sport Committee, in advance of the 
Committee’s stage 1 evidence session with the Minister for Public Health. 

Written submissions from organisations financially affected 
176. Written evidence was received initially from NHS Lothian, NHS Ayrshire and 
Arran and the Convention of Scottish Local Authorities. In light of the evidence 
received, the Finance Committee agreed to seek additional comments from health 
boards and from the Scottish Directors of Public Health Group. The Finance 
Committee subsequently considered the additional evidence received, decided to 
do no further work on the FM and agreed to write to the Convener of the Health 
and Sport Committee, explaining that initial concerns raised by NHS Lothian had 
subsequently been accepted by NHS Lothian as having been addressed. 

Provision of facilities for disinfection 

Background 
177. Local authorities would have a duty to provide, or ensure the provision of, 
facilities and equipment (which may be mobile) for their areas in order to disinfect, 
disinfest and decontaminate things and premises, and to destroy things that are 
infected, infested or contaminated. This includes the means for transporting 
contaminated things to facilities and equipment for their destruction. 
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Remote locations 
178. The Society of Chief Officers of Environmental Health in Scotland, whilst 
accepting that most local authorities would be fairly comfortable with their role as 
enabling authorities and be able to ensure the provision of the necessary facilities, 
raised concerns about some island and very rural authorities, where such facilities 
may not be readily available. 

179. The Committee raised this concern, asking whether, on a small island, a 
contractor to a local authority could bring in such facilities when necessary, rather 
than there being a requirement to have them available at all times. The Minister for 
Public Health confirmed this to be the case— 

“Section 67 is about ensuring the provision of facilities. It will, in the main, be 
the responsibility of local authorities, but they need not have facilities 
available all the time or provide the facilities themselves—they need to 
ensure access to facilities when they are required.”102 

Mortuary provision 

180. The written submission from Dundee City Council outlined a concern relating 
to funding for building new mortuaries. This concern was raised in the Committee’s 
oral evidence session with the Minister for Public Health. Stating that “those fears 
are without foundation”, the minister reassured the Committee that there is no 
requirement in the Bill for new mortuaries and no change to current financial 
arrangements is anticipated.103 

181. The Committee notes the content of the Financial Memorandum and the 
Scottish Government’s responses on the issues raised. 

SUBORDINATE LEGISLATION 

Report by the Subordinate Legislation Committee 

182. The report by the Subordinate Legislation Committee (SLC) to the Health and 
Sport Committee drew its attention to the following points relating to subordinate 
legislation. 

Powers of public health investigators 
183. The SLC noted that subsection (3) of section 25 confers a power on the 
Scottish Ministers to make regulations, subject to negative procedure. These 
regulations can confer such powers on investigators as ministers consider 
necessary for the purposes of public health investigations. By virtue of subsection 
(4) of section 25, such regulations may modify any enactment, including the parent 
Act. The SLC was concerned that the scope of the power is too broad in that it 
could permit the substance of the investigatory powers to be altered in a manner 
inconsistent with the powers conferred by Parliament in the Bill. Should this power 
be accepted in principle, the SLC recommends that any exercise of the power that 
has the effect of amending primary legislation should be subject to affirmative 
procedure. 
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International health regulations 
184. Section 89(1) creates a broad power, subject to affirmative resolution 
procedure, to bring forward regulations to implement, or make provision in 
connection with, the United Kingdom’s obligations under the International Health 
Regulations in so far as they have effect in or as regards Scotland. The SLC 
understood from the Scottish Government that there were strong policy reasons 
why the IHR should be implemented in a uniform manner throughout the United 
Kingdom and that this was how it intended to proceed. However, it noted that it 
had not been possible for the Scottish Government to reach agreement on the 
detail of the powers necessary to deliver IHR at a UK level in time for inclusion in 
the Bill at introduction. The SLC noted that the Scottish Government indicated that 
this is a “marker” provision for the time being and that it intends to replace this 
wide general power with more detailed provisions which would still be subject to 
affirmative procedure. The SLC drew to the attention of the lead committee this 
very broadly framed power which is subject to affirmative procedure. It also draws 
attention to the Scottish Government's commitment to bring forward alternative 
proposals at Stage 2. Any such proposals will require to be scrutinised at that 
stage. The SLC considered that, if such amendments were not forthcoming, then it 
will give further consideration to limiting the scope of the power, as currently 
drafted, given that affirmative procedure offers no opportunity for consideration of 
amendments, but only approval or rejection of the draft regulations brought 
forward.  

Enforcement of statutory nuisances (fixed penalty notices) under section 95 
185. The SLC was concerned that the power created under section 95 could 
substitute a new period of time for payment and considered that this was a 
question of principle rather than one of an administrative nature and, in particular, 
if the period set out on the face of the Bill were to be reduced, this should be a 
matter for parliamentary approval. The SLC recommended that the Scottish 
Government be pressed to bring forward an amendment to provide that the 
exercise of the power proposed in section 80ZA(11)(e) of the 1990 Act should be 
subject to affirmative procedure following the model of the Smoking, Health and 
Social Care (Scotland) Act 2005.  

186. The Health and Sport Committee endorses the findings of the 
Subordinate Legislation Committee and invites the Scottish Government to 
respond in respect of each issue raised. 

CONCLUSION 

187. The Committee invites the Scottish Government to consider the 
observations and recommendations contained within this report and looks 
forward to the Government’s response. 

188. On that basis, the Committee is content to recommend to the 
Parliament that the general principles of the Public Health etc. (Scotland) Bill 
be agreed to. 
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SUMMARY 

Public health responsibilities 

Health board and local authority competent persons 
189. The Committee is satisfied that defining the health board competent person 
in secondary legislation is appropriate. However, the Committee also welcomes 
the Minister for Public Health’s decision to consult further on the detail of this 
matter. (paragraphs 11 to 20) 

190. The Committee is satisfied that defining the local authority competent person 
in secondary legislation is appropriate and that the Scottish Government’s plans in 
this regard are reasonable in current circumstances. (paragraphs 21 to 23) 

Joint public health protection plans 
191. The Committee invites the Minister of Public Health to reflect on the proposal 
for joint public health protection plans to be prepared by health boards in 
consultation, rather than collaboration, with local authorities, in the light of the 
concerns raised by witnesses that this could represent a retrograde step 
compared with the current arrangements. (paragraphs 24 to 26) 

Fees for general practitioners 
192. The Committee notes the Minister for Public Health’s explanation that the 
withdrawal of fees for general practitioners in respect of notification of diseases will 
not affect the workability of the Bill. (paragraphs 30 to 32) 

Information to be reported 
193. The Committee is satisfied with the explanations in relation to this matter 
and, notwithstanding the minister’s subsequent letter of 28 February, invites the 
Minister for Public Health to reflect further on whether the patient’s school or place 
of work should be reported, on the order of items included in the definition of the 
NHS identifier and on the issues raised by the Information Commissioner’s Office. 
(paragraphs 33 to 42) 

Health risk states 
194. The Committee notes the concerns raised regarding the practicalities of 
notifying health risk states, the workability of the definition and implications for the 
future and invites the Scottish Government to reflect on the definition of health risk 
state and consider whether any amendment to it is necessary. (paragraphs 43 
to 49) 

Diagnostic laboratories 
195. The Committee welcomes the Minister for Public Health’s intention to amend 
the definition of director of a diagnostic laboratory and notes that the Scottish 
Government is giving further consideration, in consultation with the Food 
Standards Agency, to whether laboratories testing food and water samples should 
be covered by the Bill. (paragraphs 53 to 57) 

196. The Committee was satisfied with the Scottish Government’s explanation of 
the 10-day rule for notification by laboratories. Further, the Committee asked how 
the provisions of the Bill would apply in respect of tests performed in a laboratory 

207



Health and Sport Committee, 2nd Report, 2008 (Session 3) 

 40

that is not within Scottish jurisdiction and welcomes the Minister for Public Health’s 
agreement to look into the matter. (paragraphs 58 to 60) 

197. The Committee welcomes the Minister for Public Health’s commitment to 
lodge amendments at stage 2 to remove “any other clinically significant pathogen 
found in blood” from the list of notifiable organisms set out in schedule 1. 
(paragraphs 61 to 65) 

198. The Committee asked about biosecurity arrangements in respect of tests 
performed in a laboratory that is not within Scottish jurisdiction and welcomes the 
Minister for Public Health’s agreement to look into the matter. (paragraphs 66 
to 68) 

Public health investigations 

Public health investigators 
199. The Minister for Public Health acknowledged the concerns raised by the 
Committee about the relationship between the provisions to appoint a public health 
investigator and the earlier provisions to appoint local authority and health board 
competent persons and agreed to reflect upon the matter. The Committee notes 
the Minister for Public Health’s subsequent letter, dated 28 February, giving a 
rationale for the section 21 provisions on the appointment of public health 
investigators, but believes that there is a need for more clarity and encourages the 
minister to reflect further on the matter. (paragraphs 69 to 72) 

Public health investigation warrants – summary application procedures 
200. The Committee notes with surprise that court procedures referred to in the 
Bill are not competent; is dismayed that a Bill could reach the stage of introduction 
in the Parliament with incorrect provisions; is disappointed that it is not clear 
whether the Scottish Government’s proposed course of action with regard to this 
matter is as simplified as the proposal by the Law Society of Scotland; notes the 
Minister for Public Health’s reassurances, and awaits with concern further 
correspondence clarifying the matter. Further, the Committee reserves the right to 
seek further evidence on this matter at stage 2, should the Bill progress to that 
stage. (paragraphs 75 to 80) 

Compensation – appointment of an arbiter 
201. The Committee notes that the Minister for Public Health acknowledged, in 
supplementary written evidence, the point made by the Law Society of Scotland 
that people should be able to select the Lands Tribunal for Scotland as an arbiter 
for compensation cases relating to public health investigations. The minister 
advised that the Law Society of Scotland’s suggestions are being considered 
further and the Committee welcomes her commitment to lodge amendments at 
stage 2 if appropriate. (paragraphs 81 to 85) 

Public health functions of health boards 

Health boards’ duty to give explanation 
202. The Committee suggested that any exemption to the requirement to give an 
explanation should be subject to the caveat that, in situations where a requirement 
had not been given, it should be required that the explanation be given as soon as 
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practically possible. The Minister for Public Health agreed to give further 
consideration to the issues raised by the Committee about the exemption from the 
duty to give explanation. (paragraphs 86 to 89) 

Medical examinations – right of appeal 
203. The Committee is not satisfied with the Minister for Public Health’s position 
that there would be no practical purpose in appealing a sheriff’s decision to 
authorise the medical examination of a person other than to enable the individual 
to obtain compensation: suing for damages is a separate issue and seeking a 
remedy via judicial review under human rights legislation would be a very long and 
expensive process. Furthermore, the Committee does not accept the suggestion 
that an appeal would be unlikely to provide a test for other cases on the basis that 
any appeal would be restricted to the facts and circumstances of a particular 
appeal – the Committee believes that, if those facts and circumstances were 
similar to a prior appeal, the outcome of that prior appeal would be relevant to the 
appeal under consideration. Accordingly, the Committee urges the minister for 
Public Health to reconsider the position on this matter and to lodge amendments 
to the Bill to include a specific right of appeal following a decision to proceed with a 
compulsory medical examination, whether or not the examination has taken place. 
(paragraphs 93 to 99) 

Exclusion and restriction orders 
204. The Committee notes the Minister for Public Health’s explanation of the 
difference in the extent of restriction to a person’s liberty by exclusion and 
restriction orders compared with quarantine orders and understands the need for 
rapid action. Nevertheless, the Committee has some sympathy with the views 
expressed in the legal submissions. The Committee also recommends that the 
provision should refer to an order prohibiting persons from entering or remaining in 
“specified places” rather than in “any place”, which could be considered confusing. 
(paragraphs 100 to 104) 

Public health functions of local authorities 

205. The Committee is content to note the provisions setting out the public health 
functions of local authorities. (paragraphs 105 to 108) 

Mortuaries 

206. The Committee is content to note the proposals in the Bill putting onto a 
statutory footing arrangements for the provision of mortuaries. (paragraphs 109 
to 114) 

Information on health effects of sun beds 

207. The Committee acknowledges that the collaboration between Ken Macintosh 
MSP and the Scottish Government is an on-going process and is grateful to them 
for alerting it to their plans at an early stage, allowing evidence to be taken at 
stage 1. However, given that the evidence taken so far has unavoidably involved 
examining proposals without the benefit of sight of the proposed legislative 
provisions, the Committee reserves the right to seek further evidence once the 
amendments have been lodged, which may include licensing. Nonetheless, the 
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Committee welcomes the principle of the proposals outlined in the evidence at 
stage 1. (paragraphs 117 to 141) 

Statutory nuisances 

208. The Committee notes the Scottish Government’s explanation of how fixed 
penalty notices will work in relation to statutory nuisances. However, the 
Committee remains concerned that the wording of the Bill would offer an offender 
“the opportunity of discharging any liability to conviction” in respect of an offence 
by payment of a fixed penalty and welcomes the Minister for Public Health’s 
commitment to consider this matter. (paragraphs 142 to 149) 

General and miscellaneous 

Disclosure of information 
209. The Committee welcomes the Scottish Government’s undertaking to lodge 
amendments to the Bill to take into account situations where an authority may 
need to disclose information about an individual without that individual’s consent. 
(paragraphs 154 to 156) 

Regulations and orders 
210. The Committee welcomes the Minister for Public Health’s agreement to 
consider whether to include in the Bill a general requirement to consult appropriate 
stakeholders before regulations are drawn up. ((paragraphs 157 to 159) 

Financial Memorandum 

211. The Committee notes the content of the Financial Memorandum and the 
Scottish Government’s responses on the issues raised. (paragraphs 165 to 181) 

Subordinate legislation 

212. The Health and Sport Committee endorses the findings of the Subordinate 
Legislation Committee and invites the Scottish Government to respond in respect 
of each issue raised. (paragraphs 182 to 186) 

Conclusion 

213. The Committee invites the Scottish Government to consider the observations 
and recommendations contained within this report and looks forward to the 
Government’s response. 

214. On that basis, the Committee is content to recommend to the Parliament that 
the general principles of the Public Health etc. (Scotland) Bill be agreed to. 
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ANNEXE A – EXTRACTS FROM THE MINUTES 

HEALTH AND SPORT COMMITTEE 

EXTRACT FROM THE MINUTES 

4th Meeting, 2007 (Session 3) 

Wednesday 19 September 2007  

Forthcoming legislation on public health: The Committee considered forthcoming 
legislation on public health that may arise as a result of the Government‘s legislative 
programme. The Committee agreed in principle to appoint an adviser for the 
expected bill and to issue an open call for written evidence following introduction of 
the bill.  

7th Meeting, 2007 (Session 3) 

Wednesday 31 October 2007  

Forthcoming legislation on public health: The Committee considered its 
approach to the Public Health etc. (Scotland) Bill and agreed the job specification for 
an adviser on the Bill. The Committee also agreed to delegate to the Convener 
responsibility for arranging for the SPCB to pay, under Rule 12.4.3, any expenses of 
witnesses in respect of the Committee‘s consideration of this bill and to consider in 
private (a) evidence taken in public at stage 1, at the same meeting as taking that 
evidence, and (b) drafts of the report to the Parliament at stage 1 of the bill.  

12th Meeting, 2007 (Session 3) 

Wednesday 12 December 2007  

Public Health etc. (Scotland) Bill (in private): The Committee considered its 
approach to the Bill and agreed the appointment of an adviser.  

1st Meeting, 2008 (Session 3) 

Wednesday, 9 January 2008  

Public Health etc. (Scotland) Bill: The Committee took evidence from—  

Molly Robertson, Bill Team Leader, Kirsty Finlay, Legal Directorate, Dr Sara Davies, 
Medical Adviser, and David Wallace, Air, Noise and Nuisance Team, Scottish 
Government; 

Ken Macintosh MSP; 

Kathy Banks, the Sunbed Association, Professor James Ferguson, the Photobiology 
Unit, University of Dundee, and John Sleith, Council Member, Royal Environmental 
Health Institute of Scotland. 

214



2nd Meeting, 2008 (Session 3) 

Wednesday, 16 January 2008  

Public Health etc. (Scotland) Bill: The Committee took evidence, in a round-table 
discussion, from—  

Dr Charles Saunders, Chair, Scottish Consultants Committee, BMA Scotland;  

Dr Christopher McGuigan, Chair, Consultants in Public Health Medicine 
(Communicable Diseases and Environmental Health Group); 

Ron Culley, Policy Manager, COSLA; 

Garrick Smyth, Policy Manager, COSLA; 

Dr Martin Donaghy, Medical Director, Health Protection Scotland; 

Rona Broom, Minute Secretary, Scottish Group, Infection Prevention Society; 

Dr Eric Baijal, Director of Public Health and Health Policy, NHS Highland; 

Dr Alison McCallum, Director of Public Health and Public Policy, NHS Lothian;  

Tom Bell, Secretary, Royal Environmental Health Institute of Scotland; 

Ken Jones, Head of Environmental Health, Scottish Borders Council; 

Dr Andrew Riley, Scottish Directors of Public Health Group; 

Robert Howe, Head of Environmental and Strategic Services, South Lanarkshire 
Council; and 

Fraser Thomson, Society of Chief Officers of Environmental Health in Scotland. 

4th Meeting, 2008 (Session 3) 

Wednesday, 30 January 2008  

Public Health etc. (Scotland) Bill: The Committee took evidence from—  

Dr Martin Donaghy, Medical Director, Health Protection Scotland; 

Dr Robert Carlson, College of Medicine and Veterinary Medicine, University of 
Edinburgh; 

George Jamieson and Michael Clancy, Law Society of Scotland, and Ranald 
Macdonald, Legal Adviser, NHS Central Legal Office. 
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Public Health etc. (Scotland) Bill (in private): The Committee considered the 
evidence taken under item 1 and agreed to write to the Information Commissioner‘s 
Office further to its written submission. The Committee also agreed that members 
should notify the clerk, by 6 February, of any proposals for further oral evidence on 
the basis of the written evidence received in response to the open call for evidence 
and that, further to evidence taken on potential amendments to the Bill in respect of 
regulating sunbed use, the Committee may seek further evidence on the matter 
following the lodging of any such amendments should the Bill progress to stage 2.  

5th Meeting, 2008 (Session 3) 

Wednesday, 20 February 2008  

Public Health etc. (Scotland) Bill: The Committee took evidence from—  

Shona Robison MSP, Minister for Public Health, Molly Robertson, Bill Team Leader, 
Stella Smith, Legal Directorate, Dr Sara Davies, Medical Adviser, and Duncan 
McNab, Air, Noise and Nuisance Team, Scottish Government. 

Public Health etc. (Scotland) Bill (in private): The Committee considered the 
evidence taken under item 3.  

7th Meeting, 2008 (Session 3) 

Wednesday, 5 March 2008  

Public Health etc (Scotland) Bill (in private): The Committee considered its draft 
stage 1 report. Various changes were agreed to. 

8th Meeting, 2008 (Session 3) 

Wednesday, 12 March 2008  

Public Health etc. (Scotland) Bill (in private): The Committee considered a draft 
Stage 1 report. Subject to a number of minor changes, the report was agreed to. The 
Committee also agreed to delegate to the Convener responsibility for media 
arrangements associated with the report‘s publication. 
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ANNEXE B – ORAL EVIDENCE AND ASSOCIATED WRITTEN EVIDENCE 

1st Meeting 2008 (Session 3) 9 January 2008, Written Evidence 

SUBMISSION FROM THE SUNBED ASSOCIATION 

The Sunbed Association (TSA), founded in 1995, is the trade association for the UK 
sunbed industry representing manufacturers (tubes/equipment) and sunbed 
operators. As with any trade association, membership is voluntary. TSA currently 
represents around 20% of the operator market. The main objective of TSA is to 
promote high standards of operation. All members commit to working to the 
requirements of TSA‘s Code of Practice and must demonstrate compliance through 
inspections of their premises. 

Around 50% of the UK adult population want to be tanned and around 3 million 
people use sunbeds. A high percentage of sunbed users take 20 or less sessions 
per year and over 80% are very knowledgeable about the risks associated with over-
exposure. How a person tans and their skin‘s tanning ability is according to their skin 
type which is determined by hereditary factors. A person‘s skin type is something 
they are born with and it never changes. How a person tans in natural sunlight will be 
the same when using a sunbed. 

The following is regarded as good practice. Before using a sunbed, it is essential to 
screen customers to ensure suitability. People regarded as unsuitable are children 
under 16, people on certain medications or with certain medical conditions, people 
with excessive moles and/or freckles, people who have, or had, skin cancer, people 
with unsuitable skin (skin type 1) which does not tan (a significant number of people 
in the Scottish population are skin type 1). People who are suitable must then be 
skin-typed and length and frequency of sessions allocated according to their skin 
type. Every session must be recorded to monitor frequency of use and number of 
annual exposures. Information must be provided warning against risks associated 
with excessive and over-exposure. All these requirements are part of TSA‘s Code of 
Practice and, in addition, the Code requires that sunbeds must be used under 
supervision of appropriately trained staff and protective goggles must be provided 
and worn. Services provided by TSA include training courses, an insurance policy, 
record cards, customer information leaflets, health and safety poster, age restriction 
poster, Sunbed Protocols, access to a Sunbed Advice Line, a model risk assessment 
to conform with the Health & Safety at Work etc. Act. Sunbed users are encouraged 
to use the facilities at a TSA member salon.  

The Consultation Paper on The Regulation of Sunbed Parlours Bill refers to a skin 
cancer epidemic in Scotland and a substantial increase in the incidence of skin 
cancer. This is not a specific problem to Scotland and is being seen throughout 
Europe and worldwide. Tanning salons are viewed as contributing to the increase of 
skin cancer in Scotland. Even if the number of tanning facilities in Scotland is higher 
than elsewhere, user behaviour and the popularity of sunbed use must be taken into 
account. In European countries with a lower number of tanning salons, the increase 
in skin cancer shows a similar course. The greatest source of UV exposure is from 
the sun. The Consultation Paper refers to a steep rise in the number of people taking 
package holidays in the sun which provides the opportunity for increased 
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sunbathing. Such exposure contains a certain risk because the skin is often not 
exposed to the sun during other times of the year (eg indoor occupations). Whilst 
there may be a case to introduce standards to ensure that all tanning salons are 
operating to appropriate health and safety requirements, the effect this may have on 
reducing the incidence of skin cancer is likely to be minimal. It is essential that due 
consideration be given to peoples‘ outdoor exposure habits if there is to be any 
positive impact on skin cancer prevention whilst acknowledging that some exposure 
to sunlight is essential for the body to manufacture vitamin D. 

TSA would like to see the following issues addressed – 

(i) Protection of the young with an age restriction on use 

(ii) Protection of people unsuitable for tanning 

(iii) Protection from over-exposure and excessive exposure 

(iv) Sunbeds used under supervision of appropriately trained staff 

(v) Introduction of Sunbed Protocols to ensure correct procedures are implemented 

(vi) A prohibition on unstaffed tanning salons 

Kathy Banks 
The Sunbed Association 

 

SUBMISSION FROM PROFESSOR JAMES FERGUSON AND HARRY MOSELEY, 
UNIVERSITY OF DUNDEE 

The Photobiology Unit is a national referral centre which provides a 
photodermatology service for patients throughout Scotland. We have become 
increasingly concerned over the use of commercial sun parlours which can lead to a 
wide range of skin diseases, not least of which is the calculated 100 malignant 
melanoma deaths per annum in the UK due to sun parlours1. 

We were encouraged to see that the new Public Health Bill has a section on sunbed 
use control and feel that this fits in well with the Cross Party Members Bill that was 
proposed by Mr Ken Macintosh (MSP, Eastwood). 

It is also timely in that a number of local authorities have already (under existing 
powers) introduced licensing and inspection in some areas of Scotland and feel that 
guidance via the Public Health Bill would help ―tidy up‖ the ―postcode‖ controls that 
currently exist. 

We are aware that the Health and Safety Executive issued guidance notes for quality 
of care provided in sun parlours2 and note that these have not been implemented. 
This is clearly shown in two peer reviewed published studies that were conducted 
jointly with Environmental Health and show that sun parlours were falling far short of 
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the mark in terms of achieving safety guidelines, with four out of five sunbeds 
emitting UV levels that exceed the maximum permitted in the British Standard34. We 
ask if the Bill could consider licensing and inspection to ensure compliance with 
newly developed standards so that we may advance from the present position. 

Environmental Health officers have many demands. We already have experience of 
working together while inspecting sun parlours As part of our function within the 
Photobiology Unit, we maintain an accredited UV calibration laboratory to ensure 
that proper standards are maintained. If it was felt appropriate, we would produce a 
proposal to provide an inspection resource to Environmental Health regarding 
compliance with updated guidelines. 

We would be pleased to assist by presenting oral evidence if it was felt to be of help. 

James Ferguson  
Consultant Dermatologist, Head of Academic Department of Dermatology 

Harry Moseley 
Consultant Medical Physicist, Head of Scientific Services 

1
 Diffey, B, Sunbeds, beauty and melanoma. British Journal of Dermatology 2007; 157: 215-216) 

2
 Controlling Health Risks from the use of UV Tanning Equipment. 

www.hse.gov.uk/pubns/indg209.pdf 
3 
Moseley H, Davidson M, Ferguson J. A hazard assessment of artificial tanning units. 

Photodermatology, Photoimmunology, Photomedicine 1998; 14: 79-87. 
4
 Oliver H, Ferguson J, Moseley H. Quantitative risk assessment of sunbeds: impact of new high 

powered lamps. British Journal of Dermatology 2007; 157: 350-360 

 

SUBMISSION FROM THE ROYAL ENVIRONMENTAL HEALTH INSTITUTE OF 
SCOTLAND 

The Royal Environmental Health Institute of Scotland (REHIS) supports the 
introduction of this Bill and takes this opportunity to make the following comments in 
relation to the general content of the Bill as presented to the Health and Sport 
Committee. 

 The redefining of ‗public health‘ is an important step and the inclusion of all 
forms of possible contamination (biological, chemical and radiological) as well 
as infectious disease is critical to ensure that this proposed legislation is fit for 
purpose. As current legislation is still based on an Act drafted in the 
nineteenth century, the Bill will modernise and improve the investigatory 
powers available to public health professionals and allow them to deal with 
twenty first century challenges such as pandemic flu, bio-terrorism and 
accidental or intentional releases of harmful chemicals.  

 By placing an explicit duty on health boards, local authorities and the Scottish 
Government to make provision for public health, to appoint competent 
persons in both the health boards and local authorities and to prepare Joint 
Public Protection Plans, the Bill elevates and emphasises the importance 
placed on public health by Scottish Ministers  
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 The placing of duties in relation to ‗people‘ with the health boards and duties 
in relation to ‗premises, property and things‘ with the local authority may 
achieve perceived clarity on paper. However, the Institute remains of the 
opinion that the three domains of Public Health are inextricably linked and all 
three should remain the duty of the local authority. Whilst on paper it may 
seem reasonable to split the domains, it is impossible to envisage a scenario 
where this could actually work in practice. It is still not clear how NHS officials 
will manage the day-to-day issues connected with ‗people‘ e.g. how they will 
administer exclusions without consulting the local authority, how they monitor 
and follow up exclusions and what powers they will have in connection with 
residences, food premises, workplaces, all of which currently lie with the 
Environmental Health Officers (EHOs) within the local authority. In addition 
there is potential for conflict with the administration of statutory functions 
under other existing legislation, particularly the Food Safety Act 1990 and the 
Health and Safety at Work etc Act 1974, both of which are currently enforced 
by EHOs. Furthermore, the Institute believes that enforcement duties 
undertaken by a central legal unit would be most unsatisfactory when dealing 
with local public health matters. Environmental Health Officers, whose training 
is regulated by Royal Charter, are already working at local level and 
competent in these matters. It is unsatisfactory to remove these duties to 
officials who have no experience or training in this area of enforcement 
responsibility. The Institute does not support the transfer of legislative powers 
for the ‗people‘ from local authorities to the NHS, instead we recommend that 
existing legislative responsibilities should remain and would be improved by 
better collaboration and joint training with NHS colleagues.  

 The amendments to the Environmental Protection Act 1990 are a step forward 
in allowing for nuisance from insects, light and sewage to be more effectively 
dealt with. However, the Institute believes that an opportunity to consolidate 
current statutory nuisance law and place it back in public health realm has 
been missed.  

In relation to the designation of local authority competent persons, as the 
professional body for environmental health in Scotland, we have a long tradition in 
training, assessment, and ensuring the continuing professional development of 
environmental health professionals. REHIS would welcome continued participation in 
developing the regulations in relation to the qualifications, training and other 
requirements, to demonstrate competency.  

The Institute has also provided responses to the questions posed by the committee 
and these are enclosed. 

Kevin Freeman 
Director of Professional Development  
Royal Environmental Health Institute of Scotland 

Do you support the general principles of the Bill and the key provisions it sets out?  
The Bill has been drawn to the attention of the membership and there have been no 
significant adverse comments received regarding the bill at this stage. The Institute 
is pleased with the final general direction of the Bill. 
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Are there any omissions from the Bill that you would like to see added?  

Section 23 
This section details the powers of the Investigator to copy or remove from premises 
evidence in the form of records, articles, samples and other information. A provision 
should be added to this section which requires the Investigator to leave an official 
receipt or notice with the owner, occupier or person in charge of the premises which 
details those items taken, removed or copied. This would be in line with current good 
enforcement practice, will reduce the risk of any future complications regarding 
exactly what was taken from the premises and will provide a clear link in the chain of 
evidence as the investigation progresses. 

Section 90 
The general provisions of this section are supported, but it is felt that this section 
would better protect public health if the following additional requirements were added 
as a minimum. 

 A statutory minimum age of 18 is set for the users of sunbeds  
 The prohibition of unmanned facilities  
 A duty on local authorities to inspect sunbed premises  

It is noted that the Committee were minded to include these requirements at the last 
meeting. 

In addition to the above the Institute believes that the Bill should also include a 
requirement for the operators of sunbed premises to be trained in the safe 
operations of their facilities. In order for the operators of sunbed premises to provide 
effective information to users of the facility on the health effects of using sunbeds 
they themselves should be trained to a level commensurate with the scale of the 
operation. 

Section 95(3) 
It is not clear in the current version of the Bill if the service of a fixed penalty notice in 
respect of non-compliance with a statutory nuisance abatement notice will absolve 
the author of the nuisance from the responsibility (and cost) for the abatement of the 
nuisance. The punitive measure of a fixed penalty should be in addition to the 
responsibility to abate the nuisance. Therefore, in order to remove ambiguity the Bill 
should state that the legal responsibility for the abatement of the nuisance remains 
with the author regardless of whether a fixed penalty notice has been served. 

It is suggested that where a fixed penalty remains unpaid after the expiry of the 
period for payment, it is enforceable in like manner as an extract registered decree 
arbitral bearing a warrant for execution issued by the sheriff for any sheriffdom. It is 
unlikely that all nuisance matters will be referred to the Procurator Fiscal and when 
they are it is unlikely that all will be pursued. This would give provision for Local 
Authorities to follow up in a practical manner any unpaid fixed penalty notices. 
Without this provision, or a similar provision, non payment of a fixed penalty notice 
may become the norm. 
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Have you any comment on the practical implications of putting these provisions in 
place and the consideration of alternative approaches? 

Notwithstanding the Institute‘s support for the regulation of sunbed operations 
included in this Bill, some authorities already require the licensing of these premises 
under the terms of the Civic Government (Scotland) Act 1982 and in many cases the 
conditions attached to the licenses are considerably more onerous than the 
requirements proposed in the Bill. Clarification is therefore required as to whether 
such licensing schemes would still be valid should the Bill become law as an Act of 
Parliament. 

Some further guidance will be required in relation to the practical applications and 
implications of the fixed penalty notice scheme. This guidance will be needed 
promptly after the passing of the Bill. 

 The Royal Environmental Health Institute of Scotland (the Institute) has been 
in existence for over 125 years and has around 1,200 members the majority 
of whom are Environmental Health Officers working in that capacity for 
Scottish local authorities.  

 The objects for which the Institute is established are for the benefit of the 
community to promote the advancement of Environmental Health by:  

 stimulating interest in and disseminating knowledge concerning 
Environmental Health; promoting education and training in matters relating to 
Environmental Health; and maintaining, by examination or otherwise, high 
standards of professional practice and conduct on the part of Environmental 
Health Officers in Scotland.  

Environmental Health Officers in Scotland are part of a graduate only profession and 
by virtue of their under-pinning academic education, professional practical training, 
professional qualifications and experience are well placed to apply a holistic public 
health approach to the education of the public and to the enforcement of a wide 
range of environmental and public health legislation. 

The Institute, which is Incorporated by Royal Charter, is an independent and self-
financing organisation. It neither seeks nor receives grant aid. The Institute‘s 
charitable activities are funded significantly by the subscriptions received from its 
members. 
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Public Health etc (Scotland) Bill: 
Stage 1 

10:08 
The Convener: Item 2 on the agenda is stage 1 

of the Public Health (Scotland) Bill. This is our first  
evidence-taking session, during which we will take 
evidence from the Scottish Government’s bill team 

on the general principles of the bill. 

In the interests of keeping some kind of order for 
Official Reports of our evidence-taking sessions, 
to make it easier to refer to our discussions l ater, I 
suggest that we relate our questions to the 
sections of the bill in sequence, rather than jump 
about. That does not mean, of course, that we 
cannot return to an issue that has been dealt with 
if a query arises later. Do members agree to that?  

Members indicated agreement.  

The Convener: I stress that the approach is not  
intended to be a straitjacket and that it will be 
possible to ask questions about a section that has 
already been dealt with.  

We will, later today, take evidence from a range 
of witnesses on the regulation of sunbed facilities  
in relation to proposed amendments.  

I will now introduce our very patient bill team. 
We have with us Molly Robertson, who is the bill  
team leader; Stella Smith, of the legal directorate;  
Dr Sara Davies, who is the medical adviser; and 
David Wallace, of the air, noise and nuisance 
team, which sounds very exciting. You must be a 
very good party guest, Mr Wallace. 

David Wallace (Scottish Government 
Environmental Quality Directorate): Absolutely.  

The Convener: I invite Ms Robertson to make 
introductory remarks. 

Molly Robertson (Scottish Government 
Public Health and Wellbeing Directorate):  I 
would like to put the provisions of the bill into 
context. The bill is designed mainly to consolidate 
and update the law on health protection in 
Scotland. Current legislation dates back to 1889,  
with the main provisions being in the Public Health 
(Scotland) Acts of 1897 and 1945. Much of the 
legislation has been replaced by general 
environmental and hazard-specific legislation, but  
what is left is no longer fit for purpose to ensure 
the best level of health protection from current  
threats to the people of Scotland.  

The globalisation of travel and trade means that  
the risks that are posed to public health today are 
very different to those that were experienced by 
our parents and grandparents. A number of new 
public health threats are emerging—severe acute 
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respiratory syndrome, Ebola and acts of 
bioterrorism—in addition to the re-emergence of 
old threats such as tuberculosis, many strains of 
which are now multidrug resistant. Scotland is not  
immune to such threats, as the recent incidence of 
anthrax in the Borders testifies. 

The provisions in the bill are based mainly  on 
proposals that were drawn up by a public health 
review group, which comprised a number of 
representatives from health protection, public  
health and environmental health. The proposals  
for change were subsequently issued for 
consultation by the previous Administration at the 
end of 2006, and about 100 responses were 
received. They all acknowledged the need for 
modern public health legislation, although they 
also highlighted a need for further work with 
stakeholders to clarify and refine the proposals.  
That further work has, in the main, been taken 
forward through a public health legislation 
reference group, which included representatives 
from relevant professional groups and 
organisations. 

The bill is principally about protecting the public  
from infectious diseases and contamination.  
However, in addition to that, the opportunity has 
been taken to give a statutory underpinning to 
provisions on mortuaries, which will update the 
1897 provisions; to enhance the statutory  
nuisance regime of the Environmental Protection 
Act 1990 as it applies to Scotland; and to require 
operators of sunbed premises to provide 
information on the health effects of sunbed use.  
The latter provision is still being developed, and 
we will inform the committee as soon as the 
proposals have been finalised. 

The bill contains strong powers for health 
boards. The majority of the powers already exist 
and have not been abused. The powers, which 
comply with the European convention on human 
rights, can be used only in strictly defined 
circumstances and where the person concerned 
poses a significant risk to public health. They are 
similar to powers that are available in much of the 
developed world. Other countries in the United 
Kingdom are in the process of updating their 
legislation along similar lines.  

The vast majority of people co-operate with 
requests from public health professionals in 
respect of their own care, and to avoid the spread 
of disease. However, the few who may not co-
operate have the potential to undermine measures 
to limit the spread of a serious and potentially  
catastrophic epidemic. Although we hope that the 
circumstances under which such powers may be 
used do not arise, it is necessary to equip our 
health authorities with the tools that they need to 
ensure that a future public health threat can be 
contained, or at least delayed, effectively.  

I appreciate that the bill covers a wide range of 
detailed issues within a complex legal framework.  
We are happy to take questions and to try to 
clarify any proposals on which the committee 
would like further explanation. 

The Convener: Thank you. Do committee 
members have any questions on part 1, “Public  

health responsibilities”?  

Helen Eadie (Dunfermline East) (Lab): I would 
be grateful i f the panel could elucidate further the 
consultation process that  took place, and highlight  
any issues that arose in the 100 responses that  
you received. I have not seen the responses. Did 
any issues emerge from the consultation on part 1 
of the bill that you think it would be worth while 
sharing with committee members? 

Molly Robertson: Issues that came up on part  
1 during the consultation related to the designation 
of competent persons by health boards and by 
local authorities. Consultees expressed concern 
about the removal of the role of a designated 
medical officer, to be replaced by competent  
persons by health boards. Since then, we have 
been working on that comprehensively with 
stakeholders to explain why we proposed the 
changes. A working group has been working for a 
couple of months now on the qualifications for 
competent persons, which will be set out in 
regulations. Unfortunately, I cannot give any 
details of that today because, although the 
working group has reported to the Government,  
we have not yet agreed what will be in the 
regulations. However, we hope to have that  
agreement shortly and will  certainly inform the 
committee as soon as we have the detail of it. 

10:15 
Other issues related to the notification of non-

communicable diseases, which was mooted in the 
consultation proposals. After further work with 
stakeholders, we decided that it should not be a 
provision in the bill. There are other methods for 
obtaining such information, there may be data 
protection issues and such arrangements might be 
swamped by notifications of non-communicable 
diseases that do not require urgent public health 
action. 

I am trying to think of other issues that came up.  
The width of health board powers was an issue for 
some consultees. Again, we have tried to work  
with stakeholders to ensure that  they are content  
with what we now propose in the bill.  

Sara Davies might have other issues that are 
worthy of mention.  

Dr Sara Davies (Scottish Government 
Healthcare Policy and Strategy Directorate): I 
will just mention that there was a good deal of 
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agreement with the principle in part 1 of the bill of 
splitting the responsibilities for people, property  
and premises.  

The Convener: You say that the qualifications 
for a health-board competent person will be in 
draft regulations, which are under discussion at  
the moment. Will those draft regulations be 
available to the committee before stage 2? 

Molly Robertson: Absolutely. We hope to make 
the regulations’ content available to the committee 

shortly. 

The Convener: That is fine. Thank you.  

Mary Scanlon: Protecting public health is, of 
course, about controlling infectious diseases and 
contamination. Does the bill need to include 
anything on hospital-acquired infections,  
particularly in respect of closure of wards, or is  
there adequate protection for patients and staff in 
our hospitals in the current legislation and 
protocols? 

Molly Robertson: It is not intended that the bil l  
will be used for enforcement procedures in respect  
of health care acquired infections. Those 
procedures are already governed by the Health 
and Safety at Work etc Act 1974, and the Scottish 
Government and the Health and Safety Executive 
are in contact about whether anything needs to be 
done to strengthen the enforcement procedures 
on HAIs. Obviously, the enhanced notification 
arrangements that are provided for in the bill will  
ensure that such infections are picked up quickly, 
which will be of benefit in addressing the problems 
that are associated with them. 

Mary Scanlon: That is helpful.  

The Convener: As no other member wishes to 
ask about part 1, we will move on to questions on 
part 2, “Notifiable diseases, notifiable organisms 
and health risk states”. 

Ian McKee (Lothians) (SNP): I draw the 
witnesses’ attention to section 16(2)—I am having 
a second bite at the cherry because I met the bill  
team at  the Subordinate Legislation Committee—
which gives the director of a diagnostic laboratory  
the job of notifying to the appropriate people the 
existence of a notifiable organism within 10 days 
of its identification.  There are penalties if that is  
not done. At the back of the bill, in schedule 1,  
there is a long and formidable list of notifiable 
organisms, some of which I have not heard of. It is  
a comprehensive list, indeed. If the director of a 
laboratory comes across one of the organisms 
listed, his course of action is clearly set out. I am 
concerned that at the end the list includes 

“Any other clinically signif icant pathogen found in blood”.  

To my mind, that puts an unreasonable onus on 
the director of the laboratory. Who determines 

what is clinically significant? What is clinically  
significant to one person might be clinically 
insignificant to another. We are talking about  
divulging confidential details of a patient to a third 
party, and that one line in the bill could cause 
certain diseases to be notified on some occasions 
and not on others.  

There is a mechanism in the bill for adding other 
organisms to the list if necessary. Would not it be 
more sensible to delete the last line of the list and 
allow the Government to add other organisms 
when it decides that they are clinically significant? 
The director of the laboratory would then just have 
to follow the instructions. 

Molly Robertson: The expert working group 
that developed the list considered that it would be 
wise to include that provision so that public health 
professionals could be alerted to any new threat.  
We acknowledge that it is a wide description that  
could include a number of diseases that might not  
be worth reporting. We have taken note of the 
information that has been provided and the 
recommendation from the Subordinate Legislation 
Committee,  and we intend to consider the issue 
further. 

The Convener: I think that is a hit, Ian.  

Ross Finnie: My question is on the same part of 
the bill and develops the point that was raised by 
Ian McKee. Sections 16 and 17 are the only  
places in which references are made to 
laboratories. It may be that the answers to my 
questions are contained in other legislation, but I 
seek comfort. As I understand it, the bill is  
structured to provide greater clarity in delineation 
in respect of premises and health matters.  
However, there is no specific reference to who is  
responsible for laboratories. That seems odd,  
especially considering public health, although I am 
sure that you will tell me that it is provided for 
elsewhere. If so, can you clarify the regulations 
that govern the operation and security of 
laboratories in relation to potential outbreaks that 
would be dangerous to public health? 

Finally, in either the bill or other legislation, is  
consideration given to the clear risks that have 
been identified since the unfortunate leakage from 
controlled laboratory premises at Pirbright in 
Surrey, which gave rise to the most recent foot-
and-mouth disease outbreak? I appreciate that  
those are different circumstances—they relate to 
animal health—but the principles of the exercise of 
control over laboratories are the same, particularly  
in the context of a serious public health risk. Is that  
point dealt with elsewhere in legislation, or should 
laboratories have been brought within the scope of 
the bill? 

Molly Robertson: I am not sure that I can 
answer that today.  
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The Convener: Perhaps Dr Davies can help.  

Dr Davies: I can help initially by saying that the 
bill relates to infections and human health— 

Ross Finnie: I was talking about the principles  
of laboratory security and the control and nature of 
laboratories. Unless I have misunderstood it, the 
bill seeks to draw a distinction between the 
persons who are responsible for disease control 
and those who are responsible for premises. To 
repeat my question, are there provisions in the bill  
or in existing legislation that govern control o f 
laboratories in the same context as an outbreak of 
disease is covered by the bill? 

Dr Davies: Thank you for clarifying that. I 
apologise for going down the wrong track. My 
understanding is that the biosecurity of 
laboratories, the standards that they must meet  
and the accreditation that they must gain in order 
to perform their investigations are covered by a 
range of legislation and regulations. I cannot give 
you chapter and verse on that, but I would be 
happy to come back to you on it. 

Ross Finnie: You follow my drift—the issue 
sticks out once one starts to think about it. The bill  
is clear about dividing disease control 
responsibilities between people and premises, but  
the only reference to laboratories occurs in the 
context to which Ian McKee referred, namely  
offences by a person who is responsible for a 
laboratory. 

Molly Robertson: In relation to the premises 
and people split, it might be helpful at this stage to 
clarify that when we talk about responsibility for 
premises, we are talking about premises that are 
infected or contaminated. Once an infection is 
picked up, the local authority will be responsible 
for decontaminating the premises, if necessary.  
We are not talking about regulating laboratories  
through the bill. 

Ross Finnie: I am not suggesting that the bil l  
should be used to regulate laboratories. All I am 
saying is that it is difficult for me as a layman to 
obtain—from the explanatory notes or anywhere 
else—an understanding of how an outbreak of 
disease could be controlled such that it would not  
leak from a laboratory. I am not suggesting that  
that necessarily needs to be in the bill; I am just  
saying that it is not immediately clear to a layman 
what the connections are.  

Stella Smith (Scottish Government Legal 
Directorate): Certain aspects of biosafety are 
reserved. If it would be helpful, we could get back 
to the committee with more detail on that. 

The Convener: It would be extremely helpful to 
the committee if you could provide, as soon as is  
practicable, a note about the existing legislation on  
the biosecurity of laboratories. We appreciate the 

distinction between people and premises. Are you 
content with that suggestion, Ross? 

Ross Finnie: Yes. 

Helen Eadie: I apologise if I ask a question the 
answer to which I could look for elsewhere, but  
other members of the committee might find it  
helpful for me to ask in respect of part 2 of the bill  
the same question that I asked about part 1.  
During the consultation, were issues of any 
significance raised that you wish to share with the 
committee? If the convener would prefer, I could 
check the Scottish Parliament  information centre’s  
briefing or ask SPICe. I presume that we will have 
all the consultation responses. 

The Convener: We are about to get an answer 
on where we can locate all the consultation 
responses. Are they on the Government’s  
website? 

Molly Robertson: Yes, the full report on the 
consultation is on the Government’s website.  

The consultees were broadly content that the 
present arrangements should be updated. At the 
moment, laboratory reporting is voluntary. It was 
thought that it should be put on a statutory footing.  
In the main, consultees were content with the 
principle of a new statutory notification scheme. At  
the time of the consultation, we did not have the 
list of notifiable diseases or the list of notifiable 
organisms, but they have since been referred to 
our public health reference group, which has 
commented on them. 

Helen Eadie: Do any other members of the 
panel have anything to add? 

The Convener: I think not.  

We move on to consider part 3, “Public health 

investigations”. I invite questions from members.  

10:30 
Ross Finnie: I would just like clarification of one 

point—you maybe explained this earlier. I 
understand perfectly the need to try to separate 
out and give greater clarity to who is responsible 
for what, but i f there is a major outbreak, who 
among the several parties listed in section 21 is  
ultimately in charge of co-ordination? Is there a 
mechanism in the bill that makes it clear which 
body would assume that  co-ordinating 
responsibility?  

Molly Robertson: The responsibilities are set  
out in guidance to the health boards and local 
authorities. Basically, the health board is in charge 
of an incident—or an outbreak—control team if 
there is an incident  that is contained within a 
health board area. However, if the incident is 
spread over a number of health board areas,  
health protection Scotland would take the lead. In 
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other, more major outbreaks, the police would take 
control. Those arrangements are all set out in 
guidance.  

Ross Finnie: Sorry, I did not quite catch the 
name of the body that you referred to.  

Molly Robertson: It is health protection 
Scotland.  

Ross Finnie: The police would come under the 
local authority. Which body in the list in section 
21(2) does health protection Scotland come 
under? 

Molly Robertson: It is under the Common 
Services Agency—health protection Scotland is  
not a legal entity in itself; the legal entity is the 
Common Services Agency. The body at section 
21(2)(c) is in effect health protection Scotland 

Ross Finnie: Thank you.  

The Convener: Section 24(4) states: 
“No answ er given by a person in pursuance of a 

requirement imposed under subsection (1) is admissible in 
evidence against the person in any criminal proceedings.”  

That is an interesting one. If it is apparent from an 
answer that is given that a serious criminal offence 
has been committed, I take it that there could not  
then be a referral to police.  

Molly Robertson: It is quite common to have 
such a provision in legislation such as this. The 
provision was inserted because, in a number of 
instances, people have withheld information 
because they thought that they might incriminate 
themselves. When there is a public health 
incident, the first priority is obviously to contain 
that public health incident and, therefore, we want  
to ensure that people such as owners of premises 
will provide the necessary information that will  
allow the public health incident to be investigated 
thoroughly. The provision,  however, will not  
prevent that person, if he is liable and there is  
other evidence to suggest that he has committed 
an offence, from being prosecuted using the other 
evidence that is found on the premises, for 
example.  

The Convener: Just to clarify for the record, i f 
there was an admission of such culpability , that 
could not be presented to the police? 

Molly Robertson: That is right.  

The Convener: An issue that  arises from that—
because there is a mix here between civil and 
criminal in some instances—is the recording of 
incidents. It is not clear how the recording of 
interviews and so on is going to take place. I do 
not want to go into sections later in the bill that  
deal with appellate procedure, but when these 
matters are taking place, how will they be 
recorded? 

Molly Robertson: That issue is already covered 
in guidance on dealing with incidents or outbreaks. 
The advice to environmental health professionals  
and health professionals is that i f it is likely that  
criminal proceedings may be necessary, evidence 
should be taken in such a way that it can be used 
in such proceedings.  

The Convener: If somebody were to go for 
appellate procedure because they thought that  
some of the processes had been unfair—you are 
talking about serious, perhaps criminal,  
proceedings, but I am just talking about appellate 
procedure where people feel that the premises 
should not have been sealed off in the first place—
how will this be recorded so that there will be 
something to place before a sheriff? 

Molly Robertson: I refer that question to Stella 
Smith. 

Stella Smith: Sorry, could you repeat the 
question? 

The Convener: At various stages—this is only  
one of them—a party may wish to appeal against  
proceedings. How will the proceedings that they 
wish to appeal against have been recorded so that  
they can be presented to a sheriff? 

Stella Smith: Molly Robertson has already said 
that the recording is covered in guidance.  

The appeal that you are talking about would be 
a civil appeal. Section 24(4) applies only to 
criminal proceedings. As far as your question 
about the non-admissibility of this evidence in 
criminal proceedings is concerned, despite the 
provision, the police would carry out their own 
investigation as normal, so it does not preclude a 
prosecution taking place.  

The Convener: Obviously not—I am isolating 
that. I am concerned about how all the 
proceedings will be recorded so that an individual 
or a company can use that material thereafter i f 
they are challenging what has taken place. We will  
perhaps come on to the issue later. 

Michael Matheson (Falkirk West) (SNP): For 
clarification, will this form of questioning be 
undertaken while the person is under caution? 

Dr Davies: Public health investigators, in 
particular environmental health officers, are well 
versed in how to take evidence in public health 
investigations. There is previous experience from 
trading standards and investigations of incidents  
when there may have been criminal activity or lax  
health and safety security. Whether statements  
were taken under caution would probably be 
decided by an outbreak control team. One has to 
go through a process when there is a public health 
incident. Initial evidence is taken and brought back 
to an outbreak control team, which decides 
whether further evidence is needed and whether 
statements need to be taken under caution.  
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Michael Matheson: Would the police be 
involved at that stage? 

Dr Davies: In a major incident, police would 
usually be involved, either in the outbreak control 
team or in liaising with the public health 
investigation.  

Michael Matheson: Mrs Robertson referred to 
incidents in which problems had arisen because 
people were not forthcoming with evidence. Can 
you give us examples of such incidents? 

Molly Robertson: Yes. During a public health 
incident, there could be occasions when someone 
does not pass on information. For example, i f 
someone did not give full  information about who 
they had supplied contaminated meat to, that  
might mean that a public health incident could not  
be investigated properly. There is also an issue 
about contact tracing. In other words, if they did 
not give information about who had been in 
contact with premises or products and so on, it 
would not be possible to further investigate with 
those persons whether they were infected or 
contaminated.  

Michael Matheson: Has that been a problem in 
recent incidents? 

Dr Davies: Such cases provide some 
background as to why the public health legislation 
needed to be updated—there has been a problem 
in the past. 

Michael Matheson: I am trying to get an idea of 
how big a problem it is  and how recently it has 
been a problem. How common is the problem? 

Dr Davies: As far as I know, we do not have any 
statistics about when it has been a problem, but  
there were major problems in previous outbreaks.  

Molly Robertson: We could cite the John Barr 
case of 1997 as an example of the failure to 
provide information leading to an outbreak being 
much larger than it would have been if the 
information had been provided in the first instance.  

Michael Matheson: That was an example of 
someone withholding information deliberately.  

Molly Robertson: Yes. 

The Convener: I do not want to pursue the point  
for too long as we are only at stage 1, but you said 
that there is existing guidance. It would be useful 
for the committee to see that and to know whether 
it will be renewed. You say that the law requires to 
be more stringent, so I presume that the guidance 
will have to reflect that.  

Molly Robertson: Absolutely. The guidance wil l  
have to reflect the changes that are being made to 
the legislation. We will be happy to share that with 
you. 

The Convener: I have a final point on part 3 of 
the bill—my lawyer’s hat comes out at this point. 
Section 30 states: 

“a person w ho appoints an investigator is to pay  

compensation for loss or damage caused by … the 

investigator; or … a person authorised by the investigator”. 

Is that compensation not just for material damage 
but for loss of profit or income and the other 
problems that might flow from a business being 
shut down? 

Molly Robertson: Depending on the incident,  
that would be covered by food safety legislation or 
health and safety at work legislation. The 
compensation in the bill applies only to damage to 
or destruction of an article or substance—as it 
says in subsection (3).  

The Convener: Is that clear in the section? 

Molly Robertson: Section 30(3), I hope, makes 
that clear.  

The Convener: Section 33? 

Ross Finnie: Subsection (3) of section 30.  

The Convener: I am glad that I have help with 
my hearing today.  

So the compensation is for articles and so on.  
Parties would have to use other legislation to get  
compensation for loss of income and profits and 
so on. 

Dr Davies: Yes, and the bill makes it clear that  
there would be difficulty in getting compensation 
for loss of profit i f a business was shut down 
because it was contributing to a public health 
problem.  

The Convener: That is a di fferent matter—I fully  
accept that it would be difficult to get  
compensation if a business was fully contributing 
to such a problem. I was just wondering what  
would happen about loss of income to a company 
or individual i f they were not. 

We now move to part 4, “Public health functions 
of health boards”.  

Mary Scanlon: One of the most controversial 
provisions in part 4 is the power to quarantine 
individuals, which is new. Will you explain why it is 
necessary to introduce that power? Have there 
been instances in the past when the spread of 
infectious diseases or contamination has been rife 
and the power to quarantine individuals would 
have helped to contain that? 

Molly Robertson: I will  pass you to Sara 
Davies, who is more familiar with that subject.  

Dr Davies: When there were SARS incidents  
around the world and Scotland was not immune 
from the concerns about SARS, it was a worry that  
we did not have the power to quarantine. Because 
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of the nature of the incidents and through the work  
of public health professionals and others, it was 
not necessary to have the power. However, if the 
SARS outbreak had come closer to us, we would 
have certainly needed it. 

Mary Scanlon: So the power relates more to 
the SARS outbreak than to anything that has 
happened historically. 

Dr Davies: Yes. 

Stella Smith: Perhaps I could clarify what Sara 
Davies said. It is true that we have never 
previously had regulations about quarantine.  
However, there has always been a power in the 
Public Health (Scotland) Act 1945 under which 
regulations on quarantine could have been made.  
No regulations were ever made, but they have 
always been in contemplation. We now have 
something in the bill that the Parliament would 
wish anyway. 

Mary Scanlon: You mentioned something in the 
private briefing that it would be helpful to have on 
record. Will you explain what powers you have 
over airc raft and shipping in the North Sea and 
around Scotland to control infectious diseases? 

Molly Robertson: The relevant power is in part  
7, which deals with international health 
regulations. As the committee is aware, we plan to 
amend that. We can clarify the power further when 
we consider the part in question. It deals with 
infection and contamination arising as a result of 
vessels or aircraft coming into or leaving Scotland. 

Mary Scanlon: Okay. It is just that the policy 
memorandum mentions aircraft and ship 
regulations. 

10:45 
Helen Eadie: In the bill, “the sheriff” is  

mentioned at various points, especially on pages 
22 and 23. If a sheriff makes an order,  what  
sanctions are available in the event of non-
compliance? What happens if an individual goes 
missing once a sheriff has applied an order to 
them? 

Molly Robertson: The offence provision is set  
out in section 65 and the sanctions are set out in 
part 10. 

As with other offences, if someone absconded,  
we would have to do whatever we could to find 
that person because they could pose a risk to 
wider public health. The efforts that would be 
made to find someone would obviously depend on 
the seriousness of the infectious disease that he 
or she had.  

Rhoda Grant (Highlands and Islands) (Lab): 
My questions are about the legal process and 
issues such as rights of appeal against quarantine.  

How does quarantining someone fit in with 
providing them with access to justice? If a person 
is deemed to have a condition that is dangerous 
enough to have them quarantined, how can they 
access courts, justice and legal representation,  
and how do we protect the people who provide 
legal representation in the courts? I am concerned 
that if the legal process is not carried out, a 
loophole could arise that could lead to someone 
being freed from quarantine. Where does the 
balance lie between protecting human rights and 
access to justice and ensuring public health?  

Molly Robertson: We will ensure that the court  
processes are such that people will  be able to 
make an appeal. That will all be down to court  
procedures. 

Stella Smith: There are many practical issues—
as well as the ones that you have just mentioned,  
there is the issue of how we go about serving 
orders on people who are quarantined. We are 
aware of those issues and are working towards 
finding the best possible solution to make the 
relevant part of the bill work in practice. It is clear 
that whatever solution we come up with will have 
to be ECHR compliant. If that solution requires us 
to take powers, we will take the powers that are 
necessary at stage 2.  

The Convener: I am a bit concerned by that  
answer. Which civil court process are you looking 
to apply in any of the contexts that we are talking 
about? When an application is made to the sheriff,  
will there be a written statement with an 
entitlement of the party’s solicitor to have answers  
provided? What process in civil court procedure 
are you talking about? Is it a process that already 
exists? 

Stella Smith: That is something that we are 
looking at. Section 66 already contains some such 
provisions, but we are actively considering the 
issue for stage 2.  

The Convener: I do not want to be rude, but  
now that we have begun our consideration of the 
bill, is it not a bit late to be examining the court  
processes that will be brought in to remove rights  
from people and to make enforcement orders to 
detain and quarantine them? 

Stella Smith: We will not remove rights from 
anyone. The main provisions are already set out in 
the bill. It is simply a matter of dealing with the 
practicalities of the court processes to ensure that  
our proposals will work in practice. Obviously, 
whatever we do will have to be within devolved 
competence and be ECHR compliant. 

The Convener: We know that. I am asking a 
simple question about all the applications to 
sheriffs that the bill mentions. Let us say that I 
represent someone who is to have an enforced 
medical examination or to have their premises 
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closed down. What is the court process for 
applying to the sheriff? What has the Sheriffs  
Association said? What discussions have you had 
with the legal fraternity about such processes? Are 
amendments to the sheriff court or Court of 
Session rules necessary? 

Molly Robertson: We are working on court  
rules and so on with our justice colleagues and the 
central legal office to ensure that the simplest  
possible procedures for orders and appeals  
against orders are in place.  

Ross Finnie: I am sorry, but I must press you 
on that. In answer to Rhoda Grant’s quest ions,  
Stella Smith directed our attention to section 66.  
Rhoda Grant specifically asked about appeals  
against orders. I think that  we understand the 
need in a public health incident to make an 
application to detain someone if there is  
reasonable knowledge or belief that they may be 
infected, but Rhoda Grant asked about protecting 
that person’s rights of appeal. We were directed 
towards section 66, which specifically excludes 
appeals. 

Molly Robertson: It does not exclude— 

Ross Finnie: It does. Section 66(2) states: 

“The sheriff may determine an application … in the 

absence of the person to w hom the application relates.”  

The person’s absence is the issue. Obviously, a 
person cannot be present if they are 
contaminated. Appeals are excluded in the 
section. With respect, committee members have 
difficulty in understanding how you will meet the 
fundamental requirements of parliamentary  
legislation.  

Stella Smith: My apologies. The right of appeal 
against quarantine and hospital detention orders is 
covered by section 59. 

The Convener: With respect, we should 
distinguish between rights of appeal, the obligation 
of authorities to make applications to the sheriff 
and processes that are not in place. The 
committee will have to be satisfied about matters  
when we reach stage 2. It is all very well saying 
that people have rights under the ECHR, but there 
will be no such rights if the processes do not exist 
to provide a structure.  

Stella Smith: Absolutely. However, the bil l  
currently includes a summary application 
procedure.  

The Convener: Yes. 

Stella Smith: We are considering whether and 
how that procedure would work in practice. Given 
the context, there are obviously various difficulties,  
but we are aware of the issue and we will have a 
satisfactory answer for members. 

The Convener: At stage 2? 

Stella Smith: Yes. 

The Convener: I think that we will want to return 
to the matter. Does Ian McKee have a question on 
the same part of the bill? 

Ian McKee: Yes. I have a fairly simple question 
on the sections that deal with detaining someone 
compulsorily under quarantine or in a hospital.  
Obviously, a person would be detained on the 
ground that  they had an infectious disease—a 
highly infectious disease, I presume—or were 
contaminated and were a risk to public health. The 
bill lists those who can detain people, the first of 
whom is “a constable”. It strikes me that many 
people who are part of the public and have 
families will be regarded as qualified to detain 
people who are highly infectious and a risk to 
public health. Will there be a specially trained 
group of people in each health board area who will  
fulfil that function? The provisions strike me as 
very general. There are loads of constables in 
Scotland, not all  of whom know how to handle 
someone who is highly infectious and about the 
consequences of doing so. Has that matter been 
considered? 

Molly Robertson: Things would clearly depend 
on the circumstances surrounding the public  
health incident and the seriousness of the 
infectious disease. The bill lists a range of people 
who would be able to remove a person to hospital.  
It does so simply to provide flexibility. There may 
be occasions when it would be appropriate for a 
health board officer or a local authority officer to 
be involved. In other cases—perhaps where there 
is a breach of the peace—we would need to bring 
in the police. How they handle the situation would 
depend on its seriousness. Health boards and 
local authorities have experience of dealing with 
such situations and involving the police. It might  
be necessary to bring them into an incident control 
team. Health boards, local authorities and the 
police already have experience of working 
together on such incidents. 

Dr Davies: As Molly Robertson said, there is a 
variety of different circumstances. The classic 
detention orders, for which we have the powers at  
the moment but which are refined in the bill, are 
usually used for homeless people with 
tuberculosis. They are not infectious within the 
contact that is involved in taking or escorting 
somebody to a hospital. Those are different  
circumstances to, for example, concern that  
somebody who is coming off a flight has 
something like the Ebola virus. In those 
circumstances, we would have to get specialist 
services from England to take the person to a 
special place of quarantine. The approach 
depends on exactly what the condition is. 

230



401  9 JANUARY 2008  402 

 

Ian McKee: It strikes me that, given how the bil l  
is phrased,  the sheriff could order a constable or 
an officer of the health board to do the task without  
adequate training. I would have thought that that  
was a public health issue. People who are 
authorised to do the unpleasant task of detaining 
someone against their will—perhaps someone 
who is fighting—should have a degree of training 
that enables them to do their job as safely as  
possible. They should also be aware of the risks 
and should probably earn a higher income for 
having taken on those responsibilities. The 
drafting seems a bit short in that respect. 

Molly Robertson: We will certainly consider 
that issue further.  

Ross Finnie: I will ask about the matter from a 
slightly different angle. I placed a slightly different  
construction on it, which might or might not be 
helpful. Section 42(1)(a)(iv) uses the phrase:  

“or … other person the sheriff considers appropr iate”.  

I read that as implying that you expect the words  
“person the sheriff considers appropriate”  

to apply in all cases in which the sheriff is deciding 
whether a person could be removed by  

“(i) a constable;  

(ii) an off icer of the health board;  

(iii) an off icer of a local authority”.  

In other words, when making an order for removal 
to and detention in hospital, the sheriff is required 
to consider whether any of those persons is 
appropriate and, if not, determine who might be 
appropriate. If I am right—and that is unlikely—it  
would get us round Ian McKee’s problem. 

However, there is an interesting constructional 
issue about the drafting of subparagraph (iv). 

Molly Robertson: We will certainly take that  
away for consideration. As I said, the provision 
was drawn up to ensure that there was flexibility to 
deal with the wide range of public health incidents. 

Ross Finnie: We understand that; it is not under 
dispute. To take Ian McKee’s point seriously, the 
issue for us is who decides who is appropriate in 
the circumstances. There is a clear inference to be 
made from subparagraph (iv) that, if sheriffs have 
to determine other appropriate persons, they must  
determine which person is appropriate when they 
grant the order. If that were the case, it would get  
round Ian McKee’s difficulty. If the section does 

not bear that construction, his problem is still 
present. 

Molly Robertson: We will certainly take that  
away for further consideration. 

The Convener: That is a drafting point for you 
to clarify. 

Time is pressing and we have had many bites at  
that cherry. We will move on to part 6, which 
concerns mortuaries.  

Ross Finnie: Oh—that is Mary’s subject. 

The Convener: I declined to make any 
comment. [Interruption.] I beg your pardon, we 
have not done part 5. We are being premature 
about mortuaries. We can never do that; it is a bad 
sign. 

Are there any questions on part 5, “Public health 
functions of local authorities”? 

11:00 
Mary Scanlon: I do not mean to be light-hearted 

about this, but I am trying to imagine the  
“Prov ision of facilit ies for disinfection”.  

I refer to section 67(5)(c). I was wondering how 
facilities can be provided to deal with insects that  
are contaminated—bearing in mind the fact that  
midges are currently carrying bluetongue disease.  
I am not sure how the provisions would work in 
practice.  

Molly Robertson: The facilities that must be 
provided are covered by section 67(1)(a)(i) to (iv).  
Section 67(5)(c) simply refers to the method of 
infection. 

The Convener: I am afraid there is no big 
mystery for you, Mary. 

Mary Scanlon: So it is to do with the person, as  
opposed to— 

Molly Robertson: Yes, or an item. You would 
not be quarantining an insect. Sorry. 

Mary Scanlon: I would not think so. 

The Convener: It is not about bringing in an 
insect in a matchbox or anything like that. It is a 
secure lab. 

We will move on. I beg your pardon—Ian McKee 
has a point to make first. 

Ian McKee: I have a quick point about part 5,  
“Public health functions of local authorities ”. Do 
you not think it a public health function of a local 
authority to organise appropriate training for its 
staff for the new challenges ahead, or would you 
take that for granted? 

Molly Robertson: We would not take that for 
granted; we would perhaps try to cover that in 
guidance. Local authorities do a lot of that  at the 
moment anyway. The bill restates a number of 
existing statutory duties. 

The Convener: We have now dealt with that.  
You will be reviewing your guidance, and we can 
perhaps consider that, too. We now move to part  
6. We at  last come to mortuaries. I am surprised 
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that Mary Scanlon’s hand is up fi rst, but there we 
are.  

Mary Scanlon: It is one of my favourite 
subjects. I am pleased about the provisions 
concerning the notification of infectious diseases 
to undertakers. That has been an issue in the 
past, and I am delighted that  you have managed 
to overcome issues of patient confidentiality. 
Undertakers and their staff should get the same 
protection as national health service staff.  

My concern relates to the financial 
memorandum:  

“The Bill places a duty on local authorit ies to ensure 
provision is made (but not necessarily prov ide) for mortuary  
… facilit ies”.  

We have been talking about various additional 
duties for local authority staff. It is a concern that  
another duty is being imposed—to ensure that  
provision is made for mortuaries—and yet it is 
expected that no additional costs will be borne by 
local authorities. I would have thought that placing 
another duty on local authorities, on top of all the 
other duties that the bill would impose, was a point  
of concern.  

The Convener: To clarify the matter, the duty is  
on the health board. The question might be one of 
costs to health boards. 

Mary Scanlon: I was quoting from paragraph 
218 of the financial memorandum, which says: 

“The Bill places a duty on local authorit ies to ensure 
provision is made (but not necessarily prov ide) for mortuary  
and post-mortem facilities in their areas”.  

I am not sure whether there is a contradiction 
there.  

Molly Robertson: I am happy to clarify—  

The Convener: Yes, please. I have been 
looking at section 83, which places a duty on 
health boards.  

Molly Robertson: That section places a duty on 
health boards for hospital -related deaths; the bill  
places a duty on local authorities for other deaths 
in their areas.  

There is a complexity of arrangements for 
mortuary provision at the moment, which has built  
up over a number of years. The existing public  
health legislation does not place a duty on anyone,  
but says that local authorities may fit up and 
provide mortuaries. Let us start with the local 
authorities in the major centres of population.  In 
Edinburgh and Aberdeen, the mortuaries are run 
by the local authorities anyway, so there is no 
change to the arrangements there. In Glasgow 
and Dundee, the city mortuaries are run and 
operated by the police, but with funding from the 
local authorities. There should be little in the way 
of differences there. In other health board areas,  

where there is a hospital, there is a mortuary. All 
that we would intend to happen there is for the 
local authorities to ensure that the hospital is  
dealing with deaths in its area. 

The majority of dead bodies are stored with 
undertakers before they are buried or cremated.  
They are only required to go to a mortuary in 
particular circumstances.  

Mary Scanlon: The SARS virus has been 
mentioned. If such a virus came to Scotland and 
caused multiple deaths, who would be responsible 
for providing mortuaries? 

Molly Robertson: The bill deals with the day-to-
day provision of mortuaries and post-mortem 
facilities. In the event of a pandemic or 
emergency, other arrangements are i n place.  
Local authorities hold contracts that deal with the 
holding of bodies in such emergencies. Our 
pandemic flu plans also contain particular 
arrangements because obviously current  
arrangements would not suffice in such 
circumstances. Arrangements have been made for 
cases of mass fatalities.  

Mary Scanlon: Would you mind telling me what  
those arrangements are? 

Molly Robertson: I cannot provide the detail,  
but I have some information with me.  

“In the event of an incident resulting in mass fatalities, 

local author ities already have contracts in place for 
temporary mortuar ies, w hich w ill allow  more bodies to be 
stored than normal capacity enables.  

In the event of a pandemic, Strategic Co-ordinating 
Groups (SCGs) w ill consider arrangements for additional 
mortuary capacity, interment arrangements, and give due 
consideration to diverse faith, religious and ethnic  
requirements. This planning is being informed by w ork 
undertaken by The Police and Community Safety  
Directorate, w hich has prepared a report on options for 
storage for the SCGs.” 

All of that is done under the pandemic  
preparedness plans. 

Mary Scanlon: So there is currently a working 
group and a report is being done, but we do not  
know what the exact arrangements are.  

Molly Robertson: In the event of an 
emergency, arrangements are in place with local 
authorities to deal with mass fatalities.  

The Convener: Can I clarify the conflict  
between the financial memorandum and section 
83(2)? I asked who had the duty to provide 
mortuaries and you responded that mortuaries are 
for hospital-related deaths and the duty to provide 
them was being placed on health boards.  
However, section 83(2) does not say that. It talks  
about people 

“(a) w ho die in a hospital in the board’s area; or  

(b) w ho die elsew here and w hose bodies are brought to 
such a hospital.”  

232



405  9 JANUARY 2008  406 

 

I just wanted to get that on the record. It is not just  
that there is a duty on the health boards to take 
care of hospital-related deaths; it is a wider duty.  

I am concerned about funding. There might be 
times when there is a conflict between the costs to 
a health board and those to a local authority. Who 
pays for what? 

Molly Robertson: I am sorry if I misled the 
committee by mentioning hospital-related deaths;  
that was just an abbreviation on my part. It is as is  
set out in section 83(2), which is about people who 
die in hospital or, for whatever reason, are brought  
to the hospital after they have died. Obviously  
people are brought to hospital by ambulance and,  
at the moment, hospitals are required to provide 
mortuary facilities for those bodies, and they will  
continue to be required to do so. 

The Convener: I am thinking about who foots  
the bill at the end of the day. It might cause conflict  
if, say, there was a mass accident involving 200 
people in a certain hospital’s area, and the health 
board had to deal with the costs. It would cost the 
health board but not the local authority, so there 
could be a conflict. 

Molly Robertson: That might well be covered 
by the current guidance on dealing with 
emergencies. We can come back to the committee 
on that.  

Ross Finnie: I might have asked this question 
when we had the private briefing. Given that the 
intention of the bill is to streamline provision and 
clarify the responsibilities between health boards 
and local authorities, when you were drafting 
sections 82 and 83, did you consider whether it  
might have been possible to indicate that the 
provision of a single mortuary premises might be 
the more desirable outcome in the 21st century  
and beyond? 

In your answer to Mary Scanlon you quoted 
section 83(1), which states: 

“Each health board must provide or ensure the prov ision 

for”— 

such facilities. 

Is the phrase,  

“or ensure the provis ion for”  

intended to be a signal to health boards that i f 
there are existing premises they should not  
duplicate them? Although the bill is specifically  
designed to streamline the process, there is a 
specific provision for separate mortuaries for 
health boards and local authorities. 

Molly Robertson: In the initial consultation 
proposals, there was consideration of whether the 
NHS should take full responsibility for the 
provision of mortuary and post-mortem facilities  

except where there was a need for a forensic post  
mortem, in which case the police would pay for it. 
However, in further discussion with stakeholders  
and senior management in the NHS on the 
potential costs we heard that it was not seen as a 
core responsibility of the NHS to look after dead 
bodies and that NHS funding would be better used 
looking after the living. That is why we have 
developed the proposals in the way that we have.  
Stakeholders have been involved in the process 
and have signalled their agreement. 

Ross Finnie: Hang on a minute. This is about  
government—not the health board or the police—
so the funding is all  coming out of the same 
pocket. You are suggesting that one of the 
reasons for taking the approach that you have 
taken is that the money might not be available 
within the health board. Presumably, if I asked you 
who was going to give the money to the local 
authority to provide the rest of the facilities, the 
answer would be the Government—which also 
provides funding for the health board. In the final 
analysis, the money is available; the question is to 
whom you allocate it. Therefore, we would go 
through the ridiculous procedure of allocating 
money to one set of people to provide mortuary  
services and then allocating money to another set  
of people to provide mortuary services. Is that  
efficient? 

Molly Robertson: There is no separate 
provision given to the NHS to provide mortuary  
facilities, but the majority of hospitals have 
mortuaries, because people die in hospital. There 
is a line in grant-aided expenditure that relates to 
mortuaries, crematoria and burial grounds, so 
local authorities already get a funding line for that.  
That might not have completely answered your 
question.  

Ross Finnie: I am just puzzled about the 
streamlining effects of the bill, which do not seem 
to be contained in that provision.  

The Convener: I would like us to move on. We 
wanted to explore the conflict in terms of who is  
responsible and who has the duty to provide 
facilities in certain circumstances. We might  want  
to consider that later. It might be helpful i f we saw 
the current guidance. Perhaps the clerks could 
provide that for us. 

We move on to part  7, to which the clerk is  
pointing me. I know that it is part 7—last night was 
windy and disturbing, but I am still awake. Given 
that members have no questions to ask on part  7,  
we will move on to part 8, which is on information 
on the effects on sunbeds. I welcome Kenneth 
Macintosh, who has been waiting patiently in the 
public gallery. At last, we have reached that part of 
the bill in which you have an interest, Kenneth.  

I invite the bill team to comment on part 8, which 
is fairly skimpy at the moment. It would be useful 
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for Mr Macintosh and the committee to hear what  
the bill team’s thinking is on this part. 

Molly Robertson: I have only a few remarks to 
make on part 8 of the bill. The committee is aware 
that it is a marker provision at the moment and 
that we are working with Mr Macintosh to develop 
amendments for him to lodge at stage 2. We have 
had a couple of meetings with Mr Macintosh and 
plan to have a further meeting with him and other 
stakeholders very shortly. Although we will flesh 
out the amendments, unfortunately I cannot give 
any details from the Government’s point of view at  
this stage because they have not been formally  
agreed at the Cabinet sub-committee on 
legislation. Mr Macintosh will give evidence to this 
committee later, and he has already provided 
some written evidence that covers the 
understanding that we have on the amendments, 
but they have not been officially agreed yet. 

11:15 
The Convener: Bearing in mind what Ms 

Robertson has said about not being able to tell  us  
any of the Government’s thinking on this part of 
the bill, do members still want to ask questions? 

Mary Scanlon: Yes. Paragraph 78 of the policy  
memorandum refers to providing information to the 
users of sunbed salons on the risks involved, 
“similar to information provided to people w ho smoke or  
drink alcohol regarding the ris ks of undertaking those 
activit ies.” 

Do you feel that that comparison is appropriate? 

Molly Robertson: I will leave committee 
members to judge that for themselves. We were 
simply making the point that it is the Government’s  

duty to provide information about an activity that it  
thinks is harmful to health so that individuals can 
make an informed decision about whether they 
should participate in it. 

Mary Scanlon: But you are ranking sunbed use 
alongside smoking and alcohol. Do you think that  
the dangers of sunbeds are equal to those of 
smoking and alcohol intake? 

The Convener: That is a policy rather than 
drafting matter, so we should put the question to 
ministers, rather than the bill team. Have I taken 
the words from your mouth, Ms Robertson? 

Molly Robertson: Yes. Thank you.  

Helen Eadie: What discussions have you had 
with Cancer Research UK on the issue? What 
discussions have you had and what work has 
been undertaken by either the previous or current  
Administration at an international or European 
level on the regulation of sunbeds themselves 
rather than regulating sunbed parlours? 

I can answer Mary Scanlon’s question. As I am 
sure that we will hear from Professor Ferguson 

and others, there is a skin cancer epidemic and it  
is horrendous. We can attribute that to people 
going abroad for holidays, but the use of sunbeds 
is implicated as well.  

The Convener: If you could answer the 
question on consultation, Ms Robertson, it would 
be interesting.  

Molly Robertson: We have obviously realised 
the health impact of using sunbeds, which is why 
we are supporting Ken Macintosh in lodging 
amendments to the bill  that will not only highlight  
the dangers  but help to regulate sunbed use. On 
consultation with other groups, Cancer Research 
UK will be included in our meeting with 
stakeholders and Mr Macintosh later this month.  

Helen Eadie: Have you had any discussions at  
European level? Work is on-going at European 
level on the issue, and I would be reassured to 
know what the Scottish Government has done in 
that context. 

Molly Robertson: That is not something that I 
can comment on at the moment. As I said, the 
amendments that we will support will be put  
forward by Mr Macintosh. We already fund work to 
raise awareness of the dangers of skin cancer 
through the sunsmart campaign, which will  
continue.  

The Convener: That is perhaps a question that  
we can ask Ken Macintosh. 

Helen Eadie: My only comment is that, although 
sunsmart has been a good campaign, it has been 
limited to Tayside and Fife. I know that it will be 
rolled out to other parts of Scotland, but—please 
correct me if I am wrong—lamentably little money 
is spent on education and raising awareness of 
skin cancer and the use of sunbeds. I remember 
Jamie Inglis mentioning that 2p or 3p per head of 
population is spent on leaflets, which is lamentable 
given the seriousness of skin cancer.  

The Convener: Again, those are good 
questions to ask ministers—and, indeed, the 
member with regard to his bill—but I do not think  
that they are appropriate for the bill team.  

Rhoda Grant: In light of your comments, will  
you lodge your own amendments to this section of 
the bill or will you simply support Ken Macintosh’s  
amendments? 

Molly Robertson: We will support Kenneth 
Macintosh’s amendments and will help him to 
develop them.  

Rhoda Grant: So you will not consult  
stakeholders directly yourselves.  

Molly Robertson: We will work with Mr 
Macintosh on that. As I said, we are meeting 
stakeholders later this month. 
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The Convener: And then any amendments wil l  
be a matter for the committee.  

We move to part  9 of the bill, which deals with 
statutory nuisances. I am delighted to see that  
there is no section on MSPs. 

Rhoda Grant: The definition of arti ficial light  
nuisance in section 92 seems very broad.  What  
work  has been carried out on that? After all, one 
person’s nuisance could be someone else’s health 
and safety lamp.  

David Wallace: The definition has been left  
deliberately broad, because we felt that we 
needed to cover every possibility. It will also allow 
the person accused of creating the light nuisance 
to use the defence of best practicable means. 

As the approach taken in England in the Clean 
Neighbourhoods and Environment Act 2005, with 
its long list of exemptions, does not appear to be 
working very well, we thought that it would be 
better to have comprehensive coverage and rely  
on the defence of best practicable means. We also 
intend to issue guidance to help environmental 
health officers to enforce the provision.  

Rhoda Grant: Will we be able to see that  
guidance at stage 2, or will it be produced after the 
bill is passed? 

David Wallace: I hope that it will be available by  
stage 2. 

The Convener: Is there any case law on this  
matter that could be used as guidance? 

David Wallace: I do not think that there is any 
case law, certainly in the UK, because light was 
made a nuisance in England only in the Clean 
Neighbourhoods and Environment Act 2005.  
Indeed, it is not yet a nuisance in this part of the 
country. 

The Convener: That is interesting. Do 
nuisances have to be defined in statute? 

David Wallace: As I said, I am not aware of any 
case law on the matter. We are entering a new 
area here.  

The Convener: What about all the cases of 
people getting interdicts against neighbours who,  
because of all  those gardening programmes, have 
put floodlights or Blackpool illuminations in their 
gardens or who have decorated their houses with 
Christmas lights and so on? Are those not  
examples of light nuisance? 

David Wallace: That is why we are doing 
something about the matter in this bill. The fact is 
that light nuisance—particularly from security  
lighting, which might benefit  the people who use it  
but cause problems for their neighbours—is  
becoming more and more of a problem.  

Mary Scanlon: I wonder whether light nuisance 
might be covered under the local authority duties  
set out in the Civic Government (Scotland) Act  
1982. 

David Wallace: I am not aware of that.  

Mary Scanlon: So you are not aware of any 
local authority taking action on light nuisance. 

David Wallace: I think that such action can be 
taken only during the planning process. Light  
issues might be considered during the planning of,  
for example, a new football stadium, gymnasium 
or outdoor football facility to ensure that they do 
not cause any local problems. However, more 
minor issues such as a neighbour putting up lights  
in his garden are not covered. 

Mary Scanlon: And they are not covered under 
the Antisocial Behaviour etc (Scotland) Act 2004.  

David Wallace: That is right. 

The Convener: Obviously not, since there is no 
case law. I find that interesting,  in view of all the 
houses that are decorated with this mad 
Christmas lighting. I sound as if I should be 
saying, “Bah, humbug.” 

I see that members have no other questions on 
part 9. That is excellent, as we seem to be taking 
our time over this. Do members have any 
questions about part 10, which is a catch-all  
general and miscellaneous provisions part?  

Members: No. 

The Convener: Excellent. Unless members  
have any questions about the schedules, which 
we have already dealt with to some extent, we 
have concluded this part of our evidence taking.  

I realise that we have overrun our projected 
time. I am not unhappy about that, because the 
evidence has been interesting. If anyone wishes to 
make a brief comment or ask a brief question 
about any of the parts of the bill, they may do so 
now, or forever hold their peace. 

As no one has any comments or questions, I 
thank the witnesses very much for their useful 
evidence. You have agreed to respond in writing 
on various issues. 

I suspend the meeting for a few minutes. 

11:25 
Meeting suspended.  
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11:33 
On resuming— 

The Convener: We now resume taking 
evidence. I welcome Ken Macintosh, whose 
proposed member’s bill would require the licensing 
of sunbed and tanning salons. I refer members to 
paper HS/S3/08/1/5, which includes a submission 
from him. Perhaps he can tell us about his  
proposal. The bill team was bound to secrecy for 
the time being, but he is not.  

Ken Macintosh (Eastwood) (Lab): I am not  
bound to secrecy—far from it. 

I thank the committee for inviting me to give 
evidence. I am conscious that many members,  
including the convener, will be familiar with my 
proposal to regulate sunbeds to tackle skin cancer 
in Scotland. However, it is important to state a few 
facts and to outline my proposal for the record.  

Scotland is in the grip of what many health 
commentators have described as a skin cancer 
epidemic. Over the past 30 years, the incidence of 
skin cancer has more than trebled. The 
straightforward reason for that is the rise in the 
popularity of tanning. I want  to raise awareness of 
the dangers of tanning and of tanning salons. I 
want us to avoid paying a price 20 years from now 
for the growth in popularity of tanning salons over 
the past decade.  

It has been estimated that 100 of the 2,000 
deaths each year in the United Kingdom from skin 
cancer can be attributed to the use of sunbed 
salons. Those 100 deaths result from a purely  
cosmetic exercise. There is every reason to 
believe that many users of sunbed salons are not  
fully aware of the risks. Some people still believe 
that sunbeds are safe. Although some operators  
work to a code of practice, many more do not. For 
example, many operators do not provide adequate 
advice to their customers or exercise responsible 
control over the number of sessions that  
customers can have.  

One reason why the Scottish Parliament should 
take the lead yet again in cancer prevention is that  
fair-skinned Scots are among those most at risk  
from developing skin cancer. The factors that put  
users of sunbeds in the high-risk category include 
having fair skin, blue eyes, freckles or ginger hair.  
Another crucial factor, of course, is youth. 

The Convener: We are all looking at Ross 
Finnie.  

Ross Finnie: I am just missing the hair.  

Ken Macintosh: He will be flattered by the 
reference to youth. 

Ross Finnie: I am obliged.  

Ken Macintosh: I am therefore proposing three 
simple measures: the first is to ban under-18s 

from using sunbeds; the second is  to outlaw 
stand-alone or unstaffed coin-operated machines;  
and the third is to ensure that operators provide 
advice on the risks of using sunbeds.  

The measures would be enforced by local 
authority environmental health officers. As 
members will be aware, eight local authorities  
have already set an example by introducing their 
own local licensing schemes. Those are to be 
commended. However, we need one clear 
unambiguous message—one law covering the 
whole of Scotland—that lets people know the 
dangers and risks involved in using sunbed 
salons. 

The Convener: Thank you very much. Do 
committee members have any questions? 

Mary Scanlon: I have no problem with 
supporting Kenneth Macintosh’s proposal. I know 
that sunbeds were raised as a major issue many 
years ago when we were on the cross-party group 
on cancer. 

I have a concern about the suggestion that there 
should be no inspection regime but only a 
licensing regime. How would people know about  
non-compliance without an inspection regime? I 
am not suggesting that there should be an 
inspection regime, as I am mindful of the fact that  
the bill provides no additional resources for local 
authorities. 

Secondly, it is proposed that advice should be 
given about the amount of time that people should 
spend under a machine. My concern is that, if 
people felt that they were not sufficiently tanned,  
they could just go round the corner to another 
tanning salon. How could that possibly be 
regulated? 

Thirdly, many of us fit into the category of having 
fair skin and blue eyes. How would people be 
trained to give advice? Someone who is running a 
business will not be particularly interested in 
turning people away, so they might just learn the 
right questions to ask. 

Ken Macintosh: Mary Scanlon’s questions 
highlight a number of issues that are still under 
discussion between me and the Government. I 
hope that the committee will be able to decide on 
those matters at stage 2,  when we move 
amendments to the bill. 

On the first issue, my original member’s bill  
proposal included an inspection regime.  
Inspections would have been required every two 
years, or perhaps even annually, before a 
premises was granted a licence. I cannot speak on 
behalf of the Government but I think that it will  
propose that, rather than following the licensing 
route, it should simply change the law. I think that  
the benefits of having the Government behind a 
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public health measure such as the bill outweigh 
the benefits of the licensing scheme itself.  

Both measures would be enforced by the same 
people—local authority environmental health 
officers. The bill would not place a duty on them to 
inspect, but it would give them the power to do so.  
It would be for local authorities to decide how to 
exercise that power. I believe that local authorities  
should monitor and inspect regularly. These may 
be questions for other witnesses, but local 
authority environmental health officers are moving 
to a different kind of practice for inspections of 
small premises such as sunbed salons. It is 
important that sunbed operators are aware that  
local authorities will enforce the law and that there 
will be occasional inspections, i f not annual 
inspections. 

The third part of my proposal is that sunbed 
operators should provide information and advice to 
users. Current discussions suggest that that  
information will be included in regulations, as part  
of a subordinate legislation package. There may 
still be room for discussion of whether advice or 
guidance should be provided to local authorities  
on how often to inspect. 

Mary Scanlon: I am slightly confused. In your 
written submission you say that there will  be “No 
inspection regime”. Have you changed your view 
on that issue? Do you intend to lodge 
amendments at stage 2 to implement an 
inspection regime? Is that the issue that you are 
currently discussing with the Government? I 
understand that it is not too keen on an inspection 
regime. 

Ken Macintosh: I apologise for the confusion.  
The position is exactly as Mary  Scanlon has 
outlined. Since I submitted my written evidence to 
the committee in December, I have had a meeting 
with the Scottish Government, at which it was 
clarified that subordinate legislation, rather than a 
code of practice, might be the best route. The 
Government is keen that an inspection regime 
should not be laid down, but I am keen that the 
duty of inspection should be made clear. In other 
words, we should not say in the bill that there will  
be no inspection, but no schedule of inspections 
should be laid down. Does that clarify the 
position? 

Mary Scanlon: How will non-compliance with 
recommendations be identified? 

Ken Macintosh: Compliance will be monitored 
and enforced by local authority environmental 
health officers. Although the bill may not stipulate 
exactly how often they will inspect, I hope that it 
will give them a power to inspect. I also hope that  
there will be subsequent regulation of the details  
of the advice and information to be given out,  
which must be part of that inspection regime.  

You raised two further issues. First, you asked 
what  will  prevent  customers from going to another 
salon. Currently, there is nothing to prevent  
customers from going to another salon, or multiple 
salons, or from using machines to excess. My 
proposed bill would not ban sunbeds. All that it 
would do is flag up the fact that using sunbeds is  
an inherently risky activity and allow adults to 
make an informed choice. However, I hope that  
responsible operators will monitor the number of 
sessions that their customers have and advise 
them accordingly. There are no recommended 
levels of exposure, but operators may be able to 
advise customers that they are overdoing it. 
Responsible operators will monitor usage, but it is 
for individuals to decide how often they attend 
salons. 

Secondly, you asked about training. I am 
currently discussing the issue with the 
Government. I believe that training is essential for 
staff in salons. It is important that when a 
customer comes to a salon they are asked what  
skin type they are and whether they are on 
medication that may be light sensitive, for 
example. It is also important that staff know why 
they are asking those questions. However, it is  
debatable whether provision for training should be  
included in the bill. If anything, that is a matter for 
subordinate legislation. 

11:45 
The Convener: Can I clarify the situation? Your 

proposed structure will  probably be laid down 
under subordinate legislation, but that would not  
preclude or exclude a code of practice. They could 
co-exist. 

Ken Macintosh: That is right. Currently, there is  
a code of practice that members of the Sunbed 
Association follow voluntarily, but it does not cover 
many operators. My original intention was that a 
code of practice or guidance of some sort be 
issued, but I am currently discussing whether it  
would be better for subordinate legislation to 
stipulate clearly what is expected.  

As all members know, Government codes of 
practice fall into the grey area between legislation 
and good practice. There are codes of practice in 
education and other policy areas, but it is unclear 
to individuals whether they are enforceable in 
court. There is no such dispute about subordinate 
legislation; it is enforceable.  

The Convener: A code of practice is admissible 
as evidence if there is a breach.  I know that you 
are still in discussions, but all  I am saying is that  
the two can exist together. You can have your 
statutory instrument but you could also have a 
code of practice or guidance. It  would be a further 
layer down, would provide evidence as to what  
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should happen and would assist if there were any 
breaches. I make that point because you seem to 
be saying that the choice is one or the other.  

Ken Macintosh: As discussions progress on the 
amendments that I will lodge, the key point for the 
committee is that I will propose not a code of 
practice but subordinate legislation. That is what I 
hope for.  

Helen Eadie: I warmly welcome your proposal 
and congratulate you and all the stakeholders who 
have been involved to date. Having worked with 
you for a number of years on the cross-party  
group on cancer, I fully understand the rationale 
behind your proposal. Having visited some 
relevant websites—Cancer Research UK’s  
sunsmart campaign website and European 
websites—I can see that sunbeds come in all  
shapes and sizes. Would you like to amplify that  
point further? My understanding is that, until fairly  
recently, there have been no standards for 
sunbeds. To what extent do the salons throughout  
Scotland match standards? If I have got anything 
wrong in that, I apologise, and perhaps you could 
put the record straight. 

Ken Macintosh: I am conscious of the 
campaigning work that Helen Eadie has done on 
skin care generally, not only skin cancer. 

The bill would address sunbed salons only.  
Therefore, it would not cover domestic machines 
or other machines that people might operate at  
home. The only regulations of which I am aware 
exist at a European level, but they are 
manufacturer standards. Although they may be 
influenced by public health considerations, they 
are not part of public health legislation; they are 
manufacturer standards for the control of electrical 
goods.  

As it happens, the European Union is working 
towards recommended maximum power levels  
and recommended numbers of sessions, so those 
regulations will address some of the issues about  
which we may be concerned, but almost by the 
back door. It is far more important that, when we 
discuss public health and preventive measures in 
Scotland, we send out a clear, unambiguous 
public health message about the use of sunbeds.  
As part of my discussions with the Government 
about using a Government bill rather than a 
member’s bill to deal with the issue, the minister 
has made a commitment to me that there will be a 
health education campaign to accompany the bill.  
Members might want to get the minister to 
comment on that on the record, but I do not doubt  
the minister’s commitment to it. 

There is no doubt that changing the law is an 
important step in protecting our young people and 
that it will send out a clear message. However, in 
the long term it is more important that health 
awareness and education work is done across the 

board in schools and with adults, so that people 
are clear about the dangers  of using sunbeds and 
of exposure to the sun generally. I know that  
excellent work has been done in Fife, through the 
keep your shirt  on campaign and the national 
sunsmart campaign, on which we can build.  

Helen Eadie: To what extent are salons with 
coin-operated machines left unstaffed, which 
might mean that such machines are open to abuse 
and might involve all kinds of risks for the user?  

Ken Macintosh: My argument against coin-
operated machines is that if we accept—as I hope 
that members will—that using sunbeds is  
inherently risky, such machines should not be left  
unstaffed in premises on our high streets. Mary  
Scanlon made a comparison between the 
provision of sunbeds and the provision of alcohol 
or tobacco. We would not expect to have cigarette 
machines or alcohol-vending machines available 
in unattended premises on the high street with 
only a simple sign saying, “Under-18s, please do 
not use.” The message for sunbed salons should 
be similar. We are talking about something that  
can cause grave damage and can even kill, so we 
should not underestimate the dangers.  

It is also important that we label sunbeds. In 
other words, we should put on them the equivalent  
of the health warning that appears on packets of 
cigarettes. Sunbeds should display a warning that  
their use is a dangerous activity, advising people 
to proceed with caution. Coin-operated machines 
undermine that message entirely. 

There have been high-profile examples—
although these are not the reason for the 
proposed measure—of children accessing coin-
operated machines. A couple of years ago there 
was a case in Stirling in which an 11-year-old boy 
and a 13-year-old boy went into a coin-operated 
machine, pumped money into it, burnt themselves 
badly and had to be taken to hospital. At the time,  
environmental health officers could not take any 
action against the premises, because there was 
no law against having unstaffed coin-operated 
machines.  

Helen Eadie: I am grateful for that answer.  
Ian McKee: I would like to explore the concept  

of causality. In the past few years we have been 
told that there have been alterations in the ozone 
layer, and that people’s holiday patterns have 
changed considerably as they take longer holidays 
and holidays nearer the tropics. The information in 
some of the briefings that I have seen has been a 
bit vague about the increase in the number of 
privately operated sunbed salons. Cancer 
Research UK’s briefing includes the results of a 
study carried out in Perth and Kinross, which 
showed a 30 per cent increase, but we have also 
been told that sunbeds are more commonly used 
in Glasgow and areas associated with deprivation.  
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How can you make the specific link between 
sunbeds and the incidence of skin cancer? I 
understand the degree of suspicion, but  
sometimes things are declared with certainty even 
though certainty does not necessarily exist. The 
figure of 100 deaths from sunbed-related 
melanomas every year in the UK—I have not read 
the paper in the British Journal of Dermatology—is  
an estimate, and estimates can sometimes be 
wrong.  

It is obviously the ultraviolet light that causes the 
harm. We have been told in two briefings that four 
of every five sunbeds emit ultraviolet light levels  
that exceed the maximum permitted in the British 
standard. If people are using sunbeds, and are 
risking developing all these skin diseases by doing 
so, would not the first thing to consider be a 
reduction in the ult raviolet emissions from sunbeds 
to fit the maximum level in the British standard,  
which you have not mentioned in your proposals?  

Ken Macintosh: I will  answer all  your questions 
to the best of my ability, but I urge you also to put  
them to the subsequent witnesses, as I am not  
and do not claim to be a medical expert. However,  
I am familiar with the area, after working on it for 
some time. 

Professor Diffey produced a paper for the British 
Journal of Dermatology, in which he created a 
model. Many of the links between skin cancer and 
sunbeds are established through epidemiology, so 
they are difficult to identify. It strikes me that the 
position is similar to the early stages of the 
process by which the link between tobacco and 
lung cancer was established. It took many years to 
establish a definitive direct link between the two,  
but it became clear at an early stage that they 
were linked. The committee may want to ask the 
Sunbed Association about the issue but, as far as  
I am aware, no one now denies that there is a link  
between ultraviolet radiation and skin cancer.  

The figure of 100 deaths was established using 
a model of exposure: how many people use 
sunbeds, and how their usage compares with 
exposure from holidays abroad.  

The explosive growth in the number of sunbeds 
is the reason why I am promoting amendments to 
the Public Health etc (Scotland) Bill. Previously—

as recently as 10 years ago—local authorities  
provided sunbeds in local health centres. That  
reinforced the link between tanning and health—

the idea of a healthy tan. However, local 
authorities became aware of the dangers  
associated with sunbed usage and pulled out  of 
the area. That gave rise to an explosion in the 
number of sunbed parlours on street corners. The 
Royal Environmental Health Institute of Scotland 
can provide the committee with figures for that  
growth.  

About four years ago, when I began to work on 
the issue, I carried out a cursory examination of 
the number of solariums and sunbed parlours  
listed in Glasgow phone books at that time and 10 
years previously. The number had risen from 
under 10 to 30. It is difficult to make a comparison,  
because areas change, but the growth in the 
number of sunbeds is clear, certainly from 
anecdotal evidence. The issue was brought to the 
cross-party group on cancer because of the 
perceived explosion in the number of unregulated 
salons on street corners. 

Ian McKee identified a crucial point. Sunbed 
salons target not the most affluent or most  
deprived communities, but aspiring working-class 
communities. When we address issues of health 
inequality, which the Parliament is keen to do, it is  
important that we recognise the dangers that  
sunbeds pose to some of our more vulnerable 
communities. More affluent communities and 
individuals have higher cancer survival rates. They 
tend to identify skin cancer at an early stage and 
to get faster treatment. It is important that we take 
action against sunbed parlours because they will  
exacerbate the existing health inequalities in our 
communities relating to skin cancer. The issue 
also affects youth. Most cancers are associated 
with age, but skin cancer has a young profile.  

Ian McKee mentioned the British standard. The 
difficulty is that issues such as the British standard 
relate to health and safety and other reserved 
matters. I do not say that they are not important or 
that further work should not be done on them, but  
the Parliament does not control those matters.  
Work is under way to update health and sa fety  
legislation. I know that Cancer Research UK, 
among others, has made submissions on the 
issue, and I have big hopes for what will emerge at  
the other end of the process. However, that does 
not take away from the need for the Parliament to 
send out a public health message and to control 
salons. 

It is important to control the power of the tubes 
or bulbs that are used. All these establishments  
are now advertising new, more powerful bulbs. As 
the committee will probably hear in later evidence  
this morning, those bulbs provide the equivalent of 
Mediterranean sun rather than British sun, so they 
are even more dangerous. It is important that  
health and safety laws are enforced, but we in this  
Parliament should focus on the powers that we 
have that will make a difference. I believe that my 
proposals will make a difference.  

12:00 
Ian McKee: If 80 per cent of sunbeds are 

pouring out ultraviolet light at what are regarded 
as dangerous levels, it is important to tackle that. 
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Ken Macintosh: Absolutely. I should say that I 
do not think that my proposed measures are either 
definitive or the last answer—far from it. I hope 
that they are the first step in changing our habits  
and in changing how we enforce controls on 
sunbeds. I do not pretend to be an expert on the 
standards on ultraviolet radiation. You might want  
to explore those questions with other witnesses 
later this morning, as they might be able to provide 
more definitive answers.  

The Convener: I have a short question on 
environmental health officers. I note that one 
submission points out that such officers face many 
demands. If the proposal comes to pass, will there 
be sufficient foot soldiers, albeit that they will not  
have a schedule of inspections to enforce? There 
is not much point in introducing a law that cannot  
be enforced.  

Ken Macintosh: Again, that is a very good 
point, which I am sure that John Sleith and other 
witnesses will be happy to answer.  

My view is that, just as the Government provided 
extra funding to local government to enable 
environmental health officers  to enforce the 
smoking ban that we passed, extra funding in this  
case would not go amiss. However, it is not  
necessary. Environmental health officers could 
deal with the matter under their remit. It would be 
better i f they were funded to do so, but I think that  
they could cope. However, they can give their own 
evidence on that.  

Ross Finnie: In response to Ian McKee’s  

question on the UK target for UV emissions, you 
directed our attention—very properly—to the fact  
that such UK standards are reserved. Have you 
explored whether it is competent and within the 
devolved powers of the Scottish Parliament to 
require premises to meet the British standard? 
Such a requirement need in no way interfere with 
how the standard might be set. 

Ken Macintosh: The regulations, which will be 
a matter for subsequent discussion and approval 
by the Parliament, would lay out a number of 
factors that sunbed operators would be required to 
follow. I believe that the Parliament’s common 
practice is that, in referring to matters that are 
subject to change and regular update, primary  
legislation should refer simply to industry-wide,  
national or international standards. Therefore, I do 
not think that there would be a difficulty in referring 
to standards that have been set and approved 
elsewhere, especially given that the standard to 
which we are referring is long established. Do you 
have other concerns about that? 

Ross Finnie: I do not have a concern. Perhaps I 
misconstrued your response but it struck me that, 
although you accepted and acknowledged Ian 
McKee’s point that it was not helpful that a large 

proportion—or any proportion—of sunbeds emit  

UV emissions at above the UK standard, you 
seemed to suggest that it would be difficult to 
tackle that because the matter is reserved. I am 
trying to turn the matter round the other way by 
suggesting that we need not attempt to interfere 
with how the standard is set. I simply wanted to 
ask whether you had considered whether any 
regulations or other subordinate legislation under 
the bill might include a requirement that the 
equipment installed in any premises should meet  
the standard.  

Ken Macintosh: I should say that there is  
currently a legal requirement to meet that  
standard. The Health and Safety Executive could 
enforce the current standard in premises, but it  
does not do so in practice. That is why I am 
proposing that we take further measures. There is  
nothing in what I am proposing that undermines 
the standard that already exists or the existing law 
with which premises should be complying. It  is a 
question of enforcement.  

However, if the Scottish Parliament signifies its 
will and wish that standards in sunbed parlours be 
raised,  that customers be advised of the risks and 
that the general management of sunbed 
operations be improved, we can expect—I would 
hope—that matters such as the enforcement of 
health and safety regulations and British standards 
on ult raviolet radiation will be more likely to be 
monitored from now on.  

The Convener: To clarify, you are saying that  
there are already mandatory standards covering 
the power of the machines that are used, i f I can 
put it like that. Therefore, there is no requirement  
to introduce provision for that. It is simply that 
enforcement of those standards is not taking 
place. A reference might be made to that, perhaps 
in regulations or in guidance. Simply by enacting 
your amendments, the law that already exists 
would be applied more rigorously than it is at the 
moment. However, there is no need for a change 
in the law.  

Ken Macintosh: That is almost precisely it, 
convener. I wish that you were giving evidence.  

The Convener: I might do one day on my own 
licensing bill. I am taking lessons from you.  

Rhoda Grant: Would there be anything to 
prevent environmental health officers from 
carrying out checks on the machines? Would that  
have to be done by the Health and Safety  
Executive? If environmental health officers went to 
a parlour, would they have to call in the Health and 
Safety Executive to carry out the check? 

Ken Macintosh: I suggest that Rhoda Grant  
and other members pursue that question with 
John Sleith of the REHIS. He is an expert, and he 
might contradict my understanding. You should 
clarify the matter with him.  
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It would be helpful to build such matters into our 
legislation, as that would place a clear duty on 
local authorities to enforce compliance. Currently, 
the standards that we are discussing come under 
reserved health and safety legislation, so there is  
a totally different legislative route. I could not  
comment on why the current regulations or laws 
are not enforced, but I believe that it would be 
helpful i f our bill and the subsequent regulations 
built in a reference to standards.  

The Convener: I am not quite sure whether that  
is a competent legislative approach. No doubt, the 
members of the bill team are listening to this 
discussion, and they can judge whether such 
provision is necessary, given that some existing 
legislation applies. 

Ian McKee wishes to pursue the point, but I want  
to move on after that. 

Ian McKee: For clarification, is Ken Macintosh 
saying that, because a UK agency will not enforce 
the present law, we have to discuss other potential 
legislation to cope with the situation? To put it 
simply, if 80 per cent of sunbeds are working at a 
dangerous level, that would seem to a logical 
person to be the thing that we should tackle first, 
before getting round to use by under-18s and 
other factors.  

Ken Macintosh: There are two different  
arguments there. I do not wish to comment on why 
existing guidance or regulations are not adhered 
to. There might be many reasons for that.  
Whatever health and safety provisions exist now, 
there is still a need for the measures under the bill.  
Health and safety legislation is there to protect the 
operators and users of machinery; it is not about  
identifying the risks that are associated with 
equipment such as sunbeds. The use of sunbeds 
is a risky activity in itself, and the bill would label it  
as such. The bill would offer protection to young 
people, and others, from the dangers involved.  
That involves a different approach—one that I 
believe is entirely necessary.  

It is worth reflecting on the fact that the UK 
Government is currently considering very similar 
measures. The health risks that are posed by 
sunbeds go far beyond health and safety risks. We 
should be identifying that using the bill. 

The Convener: Thank you very much. I want to 
move on because we are overrunning our 
timetable. We can return to the matter.  

We will now move on to the next lot of 
witnesses. I ask them to take their places. 

As we have this little interlude, I ask committee 
members to get ready with their questions. I refer 
them to the submission from the University of 
Dundee photobiology unit at annex C of paper 
HS/S3/08/1/5 and the submission from the 
Sunbed Association.  

I welcome Kathy Banks, of the Sunbed 
Association, Professor James Ferguson, of the 
photobiology unit at the University of Dundee, and 
John Sleith, who is a member of the council of the 
Royal Environmental Health Institute of Scotland.  
In the interests of time, we will move straight on to 
questions because we have the written 
submissions. 

I see that committee members took my advice 
and are ready with their questions. That is good.  

Ross Finnie: All the witnesses might want to 
respond to my question, which follows up the 
issues that we closed the previous evidence-
taking session with:  the fundamental matter of 
sunbed equipment, the evidence from studies and 
reports that Professor Ferguson referred to in his  
letter to the committee, and evidence submitted by 
the Health and Safety Executive.  

I am still puzzled by the matter. Professor 
Ferguson has reported the factual position to us, 
but it is not entirely clear why the Health and 
Safety Executive’s guidance has not been 

implemented. Perhaps we will have to speak to 
the HSE, but Professor Ferguson is obviously  
involved in the matter. It is a fundamental issue,  
particularly given the conclusion that  
“four out of f ive sun beds … exceed the maximum 

permitted in the Brit ish Standard”.  

The issue is not fresh legislation,  because that  
standard is a reserved matter. However, the 
committee is concerned to acquire a little more 
knowledge on the exact state of play.  

Professor James Ferguson (University of 
Dundee): In recent years, there has been a move 
towards shorter-wavelength emissions in sunbeds,  
which produce a faster turnover in sun parlours.  
The concern is about those shorter wavelengths.  
The fundamental problem is that we do not yet  
know the exact wavelength and delivery method of 
irradiation that creates melanoma.  

Based on sunburn, which is much more related 
to two types of skin cancer—basal cell and 
squamous cell carcinomas—we know that the new 
beds are definitely more carcinogenic than the 
older, long-wavelength UVA beds. We have a 
problem in that the safety legislation relates to 
sunburn and to basal and squamous cell 
carcinomas, but the mortality rate associated with 
sunbeds primarily relates to malignant melanoma, 
which has a rather more complicated relationship 
with sunlight exposure. The causality question 
probably relates particularly to melanoma. 
Nevertheless, the consensus among 
dermatologists with an interest in the area is that  
exposure to photons from sunlight or arti ficial light  
sources—such as sunbeds, or even the 
disposable light bulbs that have been in the news 
recently—plays a role and should be avoided.  
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There is an information gap, which is why there 
is room for misunderstanding. Nevertheless, there 
is a general feeling that people were safer with the 
older type of sunbed, although there is some 
debate about that, if I can put it that way. 

12:15 
The Convener: Do any other witnesses wish to 

comment? The issue may not be within your remit.  

Kathy Banks (Sunbed Association): There is  
only one standard—a European standard that is  
published by European standards agencies. In the  
UK, it is published by the British Standards 
Institution, so we call it the British standard, but it  
is the same as the European standard. The main 
reason that it may not be worked to in the UK is  
that it is a manufacturing standard that allows the 
free circulation of goods throughout Europe.  
Operators must conform to the standard only if 
they want to put a CE mark on their appliance. If 
they do not, they do not have to conform to the 
standard. It is not strictly true that the matter is 
regulated at present. 

The Convener: What does CE mean? 

Kathy Banks: It is a European mark of 
conformity to a standard. It guarantees that a 
product conforms to a standard and can be sold 
anywhere in Europe. The standard, along with the 
Health and Safety Executive’s guidance note on 
UV tanning equipment, is incorporated in the 
Sunbed Association’s code of practice. It is  
currently being reviewed in Brussels by a working 
group. We expect that the revised standard may 
be published some time next year.  

Ross Finnie: You say that the standard is  
incorporated in your code of practice. Does that  
mean that you require members of the Sunbed 
Association to purchase only equipment that bears  
the CE stamp? 

Kathy Banks: Yes. The Sunbed Association 
represents not only tanning salons and health 
clubs and leisure centres with sunbeds, but  
manufacturers of sunbeds and tubes. It is a 
requirement for membership of the association 
that members work to the code of practice, which 
means that they must work to the European 
standard and according to the HSE guidelines.  
The code goes much further and covers other 
issues, but it is compulsory for our membership to 
work  to the European standard. When the 
standard is revised, our code will be revised 
accordingly. 

The Convener: Of course, only 20 per cent of 
operators are members of the association.  

Kathy Banks: Around 20 per cent. Membership 
is voluntary, as is the case with all trade 
associations. We cannot force people to join us.  

The Convener: Should we consider making 
membership compulsory? 

Kathy Banks: That would be marvellous, but I 
do not know how that could be done. 

Ian McKee: May I follow up on a specific point? 

The Convener: Of course. You may also ask 
your other questions.  

Ian McKee: Does the fact that the Sunbed 
Association represents 20 per cent of sunbed 
operators and that 80 per cent of sunbeds put out  
emissions that are higher than the British or 
European standard mean that all operators who 
are not members of the association are using beds 
that put out a dangerous amount of ultraviolet  
light? 

Kathy Banks: I cannot answer the question 
without doing a detailed survey. However, I know 
that many tanning operators and manufacturers  
who are not  members  of the Sunbed Association 
operate properly and are not cowboys or rogue 
traders, although for some reason they have 
chosen not to be members of the association.  

I do not know where the figure of 80 per cent  
comes from. Although beds now have a higher UV 
output than they had 10 or 20 years ago, session 
times are reduced significantly. If someone goes 
on a sunbed with a lower UV output for 20 
minutes, the effect is the same as if they went on a 
sunbed with higher UV output for six minutes. Both 
the strength of the bed and the time that people 
spend on it must be taken into account. 

The study that Professor Brian Diffey carried out  
was mentioned. The point was made that 100 
deaths a year are caused by sunbeds. I do not  
know whether members have seen the study, but  
it is a quantitative study that is based on crude 
estimates. Professor Diffey, whom I know well,  
made a calculation based on a number of 
statistics. In reality, 100 people a year are not  
dying because of melanoma caused by sunbeds,  
although that is not how the press quoted the 
report. Professor Diffey has told me that he was 
misquoted in the press and that that was not the 
result of his study. 

Another point that I would like to clarify is about  
tanning salons with coin-operated sunbeds. The 
Sunbed Association does not have unstaffed 
tanning salons in its membership—they cannot  
comply with our code of practice, as it requires  
sunbeds to be operated and used under the 
supervision of trained staff. For that reason alone,  
unstaffed salons cannot be members of our 
association. However, some coin-operated 
sunbeds are used in staffed salons. Most sunbeds 
use either timers or tokens, but some are coin 
operated. We should make it clear that the 
concern is about unstaffed salons, not coin -
operated sunbeds.  
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The Convener: It would be useful i f you 
provided the committee with your code of practice, 
so that we can see what your members, who form 
about 20 per cent of operators, are doing. 

I have a note of members who want to ask 
supplementary questions, but to move along the 
process, I will take a question from Rhoda Grant,  
who had a supplementary— 

Ian McKee: Can I ask my question? 
The Convener: You can do that, then Rhoda 

Grant can ask her main question. I will  explain the 
modus operandi, i f I may. Mary Scanlon had a 
supplementary, but she should just ask her main 
question, after which we will have Helen Eadie.  

Ian McKee: I want to explore further with 
Professor Ferguson the causality issue and the 
weighting of all the factors. As far as I can see,  
there is a suggestion of a link between malignant  
melanoma and sunbeds, but we are not certain 
about what power of sunbeds is involved, and 
there does not seem to be a lot of information 
about the increased usage of sunbeds over a 
certain period. We have figures showing that,  
between 2003 and 2005,  the number of sunbed 
parlours went up from 794 to 807, which is not a 
huge increase, but we do not know anything about  
the treatment times or the strength of the tubes.  
There are also the other factors that I mentioned 
when asking an earlier question, about climate 
change, holidays and people’s expectations.  

I am a little adrift in considering the degree of 
significance that we should place on each of the 
factors. I get the impression that, although the 
measures that might be put in the bill are worthy,  
we should be a little sceptical about whether they 
will make much difference to the health problem. 
What are your thoughts on that? 

Professor Ferguson: We cannot dissociate the 
sunbed issue from the sunlight exposure issue. As 
I mentioned, the important point is to realise that  
photons of a particular wavelength damage the 
DNA whatever their source. To tackle the large 
rise in the incidence of skin malignancy, we need 
a two-pronged attack on unnecessary ultraviolet  
exposure, whether it is from sunlight or sunbeds. It  
is worth thinking of ultraviolet as a reagent that  
interacts with DNA and produces mutations.  

The problem with malignant melanoma is that  
we have no really  good animal model for it,  
although we have animal models for squamous 
cell carcinoma. If we put a mouse under sunbed-
type ultraviolet light, we produce squamous cell 
carcinomas—there is absolutely no doubt about  
that. We now know that we can induce in human 
cell culture the type of DNA damage that is 
associated with the tumours. 

On the causality issue, I do not want the 
committee to go away with the idea that the 

association between skin cancer and ult raviolet is  
weak. Although this is another issue altogether, I 
see people who have never been abroad but who 
have used sunbeds at home every day of their 
lives for 15 years and who present at my clinic at 
the age of 30 with severely sun-damaged skin—
their skin is completely wrecked. It is obvious that  
sunbeds are capable of inducing that kind of 
damage. An important point is that we are trying to 
moderate exposure to ultraviolet irradiation.  

Another issue that was raised is that not only  
have sunbeds’ amount of energy changed, but the 
wavelengths have changed. There are more 
shorter wavelengths in the newer rapid-tan stand-
up cubicles than there used to be in the long-
wavelength ultraviolet sunbeds. The wavelength 
emission in newer sunbeds is the same as in 
Mediterranean midday, midsummer sunlight, so I 
do not think that scientists would disagree that  
there is a real risk from sunbeds in relation to skin 
cancer as a whole. How much of someone’s  
component is  from sunlight and how much is from 
sunbeds will differ for each individual, depending 
on their relative exposure, but both must be 
attacked if we are to reduce the incidence of skin 
cancer.  

Rhoda Grant: I return to the previous question 
about standards. You mentioned that the CE 
standard is a European standard and that it is not 
required for the sale of sunbeds. What is the 
incidence of sunbeds that do not have a CE 
number, given that that is a requirement for the 
trade of sunbeds? 

Kathy Banks: If a sunbed carries a CE mark, it 
has to conform with that standard; the CE mark 
indicates that it conforms with the standard. If it is 
not CE marked, it does not have to conform with 
the standard. Does that answer your question? 

Rhoda Grant: My understanding was that in 
order to trade throughout the European Union, a 
CE mark is required.  

Kathy Banks: Yes. If a sunbed is manufactured 
in the UK to that standard, it means that it is good 
enough to be sold in France, Spain or anywhere 
else in the European Community. 

Rhoda Grant: So someone would not be able to 
manufacture a sunbed in the UK without a CE 
mark and sell it within the UK.  

Kathy Banks: No. They could. 

The Convener: Would John Sleith like to 
comment? 

John Sleith (Royal Environmental Health 
Institute of Scotland): I will comment on the 
inspection of equipment, which was raised earlier.  
My submission mentions that a regime is in place 
whereby environmental health officers routinely  
inspect sunbed parlours as part of the health and 
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safety regime, but it is fair to say that testing the 
equipment requires a level of technical expertise 
and access to specialist equipment that not many 
local authorities have. I am aware of a pilot  
scheme that was conducted by Perth and Kinross 
Council and Professor Ferguson, for which 
Professor Ferguson’s unit provided the equipment.  
That pilot threw up some examples, but I am not  
aware of its having been replicated widely  
throughout Scotland.  

Rhoda Grant: If the standard of sunbeds and 
the rays that they emit were covered by the 
legislation, it would not be possible for 
environmental health officers to enforce it—that  
would have to be done by a body such as the 
HSE. 

John Sleith: No. I envisage that environmental 
health officers would do it. We would welcome that  
task. We are willing to do it and capable of doing 
it, as we have experience, knowledge and skills in 
dealing with public health legislation in many other 
areas. It may be a matter of getting access to 
specialist equipment, whether it has to be 
borrowed or can be supplied.  

The Convener: Professor Ferguson is nodding. 

Professor Ferguson: Yes. We conducted the 
pilot jointly with the environmental health officers.  
A small portable piece of equipment is required. It  
is easy to be trained in its use through photonet,  
which is the national managed clinical network for 
phototherapy in Scotland. We do that annually for 
all hospitals; it is very easy to do and takes only a 
few minutes. 

The Convener: Have we come to the point at  
which the committee could consider not only the 
regulation of sunbed parlours but the standard of 
the equipment, which could be dealt with in one 
blow, as it were, and could be monitored and 
assessed by environmental health officers rather 
than by trading standards officers? 

John Sleith: Yes. 

The Convener: That is fine.  

Rhoda Grant: Would a provision in the bill be 
required to allow you to do that, or could you do it  
under existing health and safety legislation? 

John Sleith: Existing health and safety  
legislation allows us to do that. There is no need 
for such provision to be made in the bill.  

12:30 
The Convener: We can explore that with the bil l  

team. Again, the question is whether the matter is  
competent. If it is a designated trading standards 
matter, we may have to do something. We can 
look into that. 

John Sleith: I should confirm that trading 
standards are not part of environmental health.  

The Convener: I know that. However, from 
previous evidence, I understand that trading 
standards officers deal with the compliance of the 
equipment. 

John Sleith: They would deal with aspects of 
the supply of equipment by manufacturers to 
operators. 

The Convener: We will tease this out at a later 
date.  

Mary Scanlon: My question, which is for Mr 
Sleith, has been partially answered. In his paper,  
we read that environmental health officers  
“routinely check sunbed salons to check for compliance 
w ith Health & Safety provisions.” 

Professor Ferguson said that the new sunbeds are 
more carcinogenic. In the Cancer Research UK 
briefing, we read that the Perth and Kinross study 
shows that 83 per cent of sunbeds do not comply  
with the European standard.  How is the European 
standard for radiation levels implemented at  
present? From your answers thus far, I am not  
sure that it is being implemented.  

John Sleith: What I meant to say was that  
routine inspections are carried out under health 
and safety legislation. They relate to compliance 
with welfare facilities for staff, general safety and 
so forth, but— 

Mary Scanlon: I am sorry to interrupt, but I 
understand from the Cancer Research UK briefing 
that there is a European standard on radiation 
levels. The Perth and Kinross study found that 83 
per cent of sunbeds had radiation levels that were 
too high. How is the directive implemented at  
present? 

John Sleith: I am not aware of that being widely  
monitored by environmental health officers  
throughout Scotland. Obviously, I cannot speak for 
all 32 authorities, but I am not aware that that is 
commonly done.  

Mary Scanlon: Are you not aware of this  
European standard on radiation levels? 

John Sleith: Yes, but not many local authorities  
have access to the specialist equipment that is  
required to undertake the tests. 

Mary Scanlon: So, this European standard is  
not being implemented at present.  

John Sleith: That is fair to say. 

Kathy Banks: Legislation is already in place in 
the UK. The Electrical Equipment (Safety) 
Regulations 1994 require that electrical appliances 
that are placed on the market are safe for use.  
Those regulations could be expanded to say that  
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sunbeds that are deemed to be safe must be 
manufactured in accordance with the European 
standard. If that is not the case, they could be 
deemed to be unsafe and in contravention of the 
regulations. 

Mary Scanlon: I am sorry, convener, but the 
question is not simply whether the equipment is  
safe. As Kenneth Macintosh and other witnesses 
have said, the issue is also the time that someone 
spends under these machines. I understand that  
spending shorter periods under the new machines 
could have an even greater effect. As Professor 
Ferguson said, the new machines are more 
carcinogenic.  

Members of the Health and Sport Committee 
have to consider many guidelines, regulations and 
European directives. We considered three Scottish 
statutory instruments earlier this morning. Our duty  
is to ensure that they are properly implemented. I 
do not know where the European standard has 
come from. No one seems to know about it and 
yet, in one study, 83 per cent of sunbeds were 
found to be operated incorrectly. People are being 
exposed to carcinogenic ult raviolet rays and yet,  
as a parliamentarian, I cannot find out who is  
responsible. Members of the public are unaware 
that they are entering a danger zone. I am trying to 
get a bit of clarity on the European standard.  

Professor Ferguson: The overall problem with 
sunbeds has been that the Health and Safety  
Executive’s 1995 guidelines on sunbed use, which 
come under the responsibility of environmental 
health, are just guidelines and are not enshrined in 
law. The change that the Public Health etc  
(Scotland) Bill brings about is that people should 
not be able to ignore the guidelines in future as 
they have done in the past. Obviously, the Sunbed 
Association feels that, too. The bill is about putting 
right for the future the thing that is wrong. 

Mary Scanlon: Consumer safety, as well as  
whether machines are fit for purpose, is a 
consideration. My concern is that although local 
authority environmental health officers will have a 
demonstrable additional responsibility, the bill will 
provide not a penny more to help them to fulfil  
that. 

The Convener: I will take a question from 
Michael Matheson on the same point—equipment 
safety—but I am trying to see where we are and to 
summarise. Perhaps Ken Macintosh should 
consider extending the points that he raised with 
us to include the standard of equipment in 
parlours, which should comply with whatever the 
European regulations are. Is that our position? We 
will add other matters, such as the requirement to 
be over 18, as well as the equipment standard,  
which Mr Sleith has said his environmental health 
officers could enforce. 

John Sleith: Yes. 

Michael Matheson: The convener has covered 
my point in part, but I am not clear about whether 
the bill needs to place a statutory obligation on 
local authorities to enforce the European standard.  

John Sleith: That  follows naturally. The bill  wit h 
the amendments would add fresh impetus to the 
regime of inspecting sunbed salons.  

Michael Matheson: No proposed amendment 
would impose a statutory obligation. Of the four 
amendments that Ken Macintosh proposes to 
lodge, one would 
“introduce a code of good practice, enforceable by local 
author ity environmental health off icers.” 

I understand that we might want the code of 
practice, rather than the bill, to refer to the 
European standard, because a code can be more 
readily changed than a bill. However, a statutory  
obligation on local authorities to inspect parlours to 
ensure that they are complying with the code of 
practice is not proposed. If we do not place that  
statutory obligation on them, will we be in danger 
of falling back into what is the present  situation, in 
which environmental protection officers do not  
enforce a directive from the Health and Safety  
Executive because local authorities do not have to 
do that? 

John Sleith: As I said, the bill will provide fresh 
impetus and will make local authorities re-examine 
what they do. All that depends on what exactly is 
said in subsequent regulations or codes of 
practice, but environmental health officers have 
good networks and liaison groups in which we 
come together and which I am sure would discuss 
good practice on enforcing and implementing the 
legal provisions.  

The Convener: We are getting into European 
standards. Ross Finnie will ask for clarification 
about them. 

Ross Finnie: We have loosely used the phrase 
“European standard”. Can anyone clarify that? 
Does that standard derive from a regulation or 
directive? Does it have the force of law, or has it  
been developed through practice and over time? 
Is it a European legal requirement? 

John Sleith: We are referring to one small 
element of the package—a European directive 
that covers the power and output of tubes or 
bulbs.  

Ross Finnie: The Scotland Act 1998 requires  
European law such as a directive to be enacted in 
the law of Scotland. No exemptions to that exist. 
The position for the UK as a whole is slightly  
different, but the 1998 act obliges the Scottish 
Government and, by extension, the whole of 
Scotland to comply with European law. The 
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discussion is revealing that an aspect of European 
law is not being complied with.  

Kathy Banks: I clarify that we are talking about  
a European standard, not a European regulation 
or directive. It does not  come from the European 
Commission in Brussels. 

Ross Finnie: That is not what Mr Sleith said.  

The Convener: Rather than hear about it in a 
circumlocutory way, we need to clarify what it is. 
We need to know the reference for it—BSI or 
whatever—and we need a note on its status, 
where it comes from and what it is. Rather than 
just continue to ask questions, we can come back 
to it for clarification. Whether that is from our own 
researchers, the Government or elsewhere, the 
committee will require that to be clarified.  

We are not going to resolve the issue now, so 
we should put it to one side and move on to Helen 
Eadie, who has been very patient. We have 
pinched all your European stuff, Helen.  

Helen Eadie: That is okay, convener. I know 
that the European Commission was working on 
that precise point two years ago. The question is  
whether the work was translated into a directive,  
which it would be helpful to know. Information was 
on the Commission website at the time—I found it  
by following links from the Cancer Research UK 
website. That first alerted me to the issue because 
the situation is alarming.  

Dr McKee raised a point about causality. In 1999 
and 2000, when we were doing work on mobile 
phones—Ross Finnie may remember that—there 
was a great deal of hesitation and doubt about the 
precise causality. However, the Parliament rightly  
decided to adopt the precautionary principle. I 
hope that the committee and Parliament will follow 
that route again by supporting the bill. Even 
though we are not 100 per cent certain about the 
causality, I hope that we will do that.  

My question is about the list in the submissions 
of about 12 references to articles from a variety of 
sources. They relate to the causality argument, so 
will the witnesses comment on how heavyweight  
the papers are? I do not know whether the 
witnesses have seen the whole list, but it is  
impressive. There is a variety of articles  
mentioned in the submissions to the committee.  

Linked to that, a report has been carried out in 
England on the cost to the national health service 
of skin cancer. It found that expenditure of more 
than £190 million was directly linked to skin 
cancer, particularly malignant melanoma, which 
was said to account  for 63 per cent of the total 
cost of skin cancer.  

Professor Ferguson, you mentioned the Scottish 
Dermatological Society and others, and I notice 
that, in the variety of articles mentioned in the 

papers, there is one by your colleague Harry  
Moseley. Will you comment on the extent of the 
work that has been done? How long has the work  
on causality being going on for? 

Professor Ferguson: A huge experiment was 
done that involved British and Irish people who 
had emigrated to Australia—some of them had 
been forced to do so. They moved to a much 
lower latitude, and the evidence for an association 
between that and melanoma rates and other forms 
of skin cancer is overwhelming. 

The difficulty with exposure to sunbeds and 
sunlight has arisen because people who use 
sunbeds generally seek sunlight  as well. Teasing 
out those two factors in causality has been more 
of a problem. Having said that, I know that in 
recent years metanalysis papers, which examine 
all previous publications, have tended to find an 
association. However, it has always been a 
difficult area. There should be no doubt about the 
fact that ult raviolet is photomutagenic and that it  
induces cancer in animal studies. I hope that  
everyone accepts that. We do not know the 
precise mechanisms for melanoma. However,  
because the light from sunbeds is now very like 
sunlight, we have to make certain assumptions 
that sunbeds are playing a role in the incidence of 
melanoma.  

Helen Eadie: Mr Sleith mentioned health and 
safety guidelines. Are there guidelines on this  
issue that the committee might see? 

12:45 
John Sleith: The Health and Safety  

Commission produced a health and safety poster 
that relates specifically to guidance and 
information that should be provided to members of 
the public who are using sunbed parlours. That  
poster is required to be displayed in premises. 

Helen Eadie: Could we have sight of that,  
convener? 

The Convener: Yes. 
The Sunbed Association says that it represents  

20 per cent of parlours. Is that a UK figure? 
Kathy Banks: Yes, the figure is for the whole of 

the UK. 

The Convener: How many parlours in Scotland 
do you represent? 

Kathy Banks: In total, probably about 75 salons 
throughout Scotland.  

The Convener: Out of how many? 

Kathy Banks: I do not know the total number.  

Mary Scanlon: The information that we have 
here is that there were 807 parlours in Scotland in 
2005—so 75 parlours is less than 10 per cent. 
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The Convener: Yes, we were assuming that the 
20 per cent figure applied to Scotland, but the 
association is perhaps less well represented in 
Scotland. Thank you for clarifying that, and I thank 
all the witnesses for their evidence this morning.  

Time is pressing on and committee members  
have other meetings to go to. I remind members  
that we will take evidence on the bill  again at next  
week’s meeting, when we will hold a round-table 
discussion with representatives of local authorities,  
NHS boards and other organisations in the field.  
The following week, we will consider our approach 
to taking oral evidence in the light of written 
evidence that we have received. The deadline for 
receiving written evidence is 18 January. 

Meeting closed at 12:47. 
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1st Meeting 2008 (Session 3) 9 January 2008, Supplementary Written Evidence 

SUBMISSION FROM THE SCOTTISH GOVERNMENT 

Public Health etc. (Scotland) Bill: Additional Information requested by the 
Health and Sport Committee meeting on 9 January 2008  

Thank you for your email of 15 January seeking additional information on issues 
raised by the Health and Sport Committee at their meeting on 9 January. I will 
provide the information in the order raised in your email. 

Outcome of working group’s deliberations on qualifications for ‘competent 
persons’ and details of the content of the associated regulations (OR col 388) 

Sections 3 and 5 of the Public Health etc. (Scotland) Bill provide that each health 
board and local authority must designate a sufficient number of competent persons 
for the purpose of exercising, on behalf of the board or local authority, the functions 
relating to the protection of public health assigned to them under the Bill and any 
other enactment. The qualifications etc are to be set out in Regulations.  

Following the deliberations of an Expert Working Group of key stakeholders which 
was set up to recommend the qualifications and experience of such competent 
persons, Scottish Ministers have agreed to the proposed content of draft Regulations 
on this issue. The proposed qualifications and experience requirements for health 
board and local authority competent persons, which have the broad, but not 
unanimous, support of the Expert Working Group, are set out in Annex A. Also 
included in Annex A is a brief background note on the UK Public Health Register to 
aid members‘ understanding of the references to this in the proposed qualifications 
of health board competent persons.  

The Regulations will be subject to wide consultation and a final decision will not be 
taken until the outcome of the consultation has been fully considered by the Scottish 
Government.  

Note of existing legislation on the biosecurity of laboratories, including details 
of which aspects are reserved (OR col 391) 

A flavour of the existing legislation in this area is attached at Annex B.  

Note on existing guidance on dealing with public health incidents and 
outbreaks and any changes planned to reflect changes brought about by the 
Bill (OR col 395) 

I attach a link to the extant guidance on Managing Incidents Presenting Actual or 
Potential Risks to the Public Health: Guidance on the Roles and Responsibilities of 
Incident Control Teams - 
http://www.scotland.gov.uk/Publications/2003/01/16243/17308. The Committee will 
wish to note, however, that the guidance is substantially out of date in a number of 
areas and is currently subject to discussion with stakeholders on how it might be 
updated and maintained. Amendments which may be required as a result of the new 
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legislation will be considered in the context of that work, but it would be premature to 
amend the guidance until the Bill is approved by Parliament. 

Further information on how court procedures (including the appeal process) 
will operate in the context of provisions on quarantine (OR col 399) 

There are two issues here. The first is the court procedures necessary to fulfil the 
policy intentions of the Bill in respect of swift and simple access to a Sheriff‘s 
judgement by both local authorities and health boards. We understand that this issue 
has been raised by the Law Society in both its written and oral evidence. As officials 
indicated on 9 January, we are aware that some Stage 2 amendments are likely to 
be required to effect the necessary procedures. The Bill team is working with Civil 
Justice colleagues and others on this issue as a matter of priority. 

The second issue relates to ensuring access to justice for those who are subject to, 
for example, a quarantine order. Such an order might mean that the individual is 
unable to meet personally with a legal representative. These are practical matters, 
rather than legislative ones, and they arise not infrequently in both health protection 
and other areas, for example when someone requires legal representation when 
they are abroad. An individual who wishes access to legal representation, but is 
unable to meet personally with a solicitor for whatever reason (including if they have 
an infectious disease) would be encouraged and facilitated to do so by phone or 
electronic communication. This information has been verified by The Law Society.  

Note of existing guidance on the provision of mortuaries in context of a public 
health outbreak or major incident (OR col 406) 

The Civil Contingencies Act 2004 and accompanying Regulations place a statutory 
duty on all Category 1 responders, which include local authorities, NHS Boards and 
the Emergency Services, to undertake a number of civil protection duties. This 
ensures that Category 1 responders from time to time assess the risk of an 
emergency occurring and put into place emergency plans and business continuity 
management arrangements.  

In 2005, the Scottish Government issued a document entitled ―Preparing Scotland‖ 
which contains a chapter on Integrated Emergency Management. Under Integrated 
Emergency Management, both preparation for and response to emergency 
situations is expected to be undertaken as an extension of local responders‘ day to 
day activities. Public bodies such as the police, NHS Boards and local authorities 
involved with the day to day management of mortuaries are therefore encouraged to 
increase mortuary capacity for circumstances of increased fatalities, such as a major 
public health emergency relating to a life threatening infectious disease. The 
provisions in section 6 of the Public Health etc (Scotland) Bill will not affect these 
arrangements. 

In addition, a central Home Office contract for National Emergency Mortuary 
Arrangements (NEMA) is available to Scotland for a ‗no notice‘ mass fatality incident 
in circumstances where local response capability has been completely overwhelmed. 
NEMA‘s suitability will depend on the particular circumstances of the emergency. 
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Note on guidance to be issued to environmental health officers on 
enforcement of provisions on artificial light nuisance (OR col 409) 

Environmental Quality Directorate colleagues are drawing up appropriate guidance, 
which will be available to share with Committee members at Stage 2. 

Note of existing regulation of sunbed parlours (including any current or 
planned European regulation) and enforcement arrangements 

A note is attached at Annex C 

The Bill Team will, of course, be happy to provide any further information to the 
Committee, should this be required. 

Molly Robertson 

Public Health Bill Team Leader 

Scottish Government 

Annex A 

Proposed content of draft regulations on qualifications of health board and local 
authority competent persons  

Health board competent person 

 A health board competent person is a person who is employed by a health 
board and:  

 is a registered medical practitioner on the General Medical Council‘s (GMC) 
Specialist Register for public health medicine, and has a minimum of 6 
months‘ work experience (full-time equivalent / whole-time equivalent) in 
health protection; or  

 is a registered medical practitioner and has held a substantive consultant post 
in the UK NHS in public health medicine prior to 1 January 2008; or  

 is a nurse, registered with the Nursing and Midwifery Council (NMC), and has 
a minimum of 2 years‘ work experience in health protection; or is accredited 
as a public health specialist on the UK Public Health Register, having gained 
access to the Register by the training route, and has a minimum of 6 months‘ 
work experience in health protection; or  

 is accredited as a public health specialist on the UK Public Health Register, 
having gained access to the Register by the portfolio route, and has a 
minimum of 2 years' work experience in health protection.  

Local authority competent person 

A local authority competent person is a person who is employed by a local authority 
and:  
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 is an environmental health officer, accredited by the Royal Environmental 
Health Institute of Scotland (REHIS) or equivalent body, and has a minimum 
of 2 years‘ experience working as an environmental health officer.  

Briefing Note: The UK Public Health Register 

The UK Public Health Register (formerly the UK Voluntary Register for Public Health 
Specialists) was established in 2003 to promote public confidence in specialist public 
health practice in the UK through independent regulation. The Public Health Register 
provides professional regulation to specialists in public health who come from a 
variety of backgrounds, and registration is designed to ensure that multidisciplinary 
specialists in public health are appropriately qualified and competent. 

Whatever their professional background, all such specialists on the Public Health 
Register have a common core of knowledge, skills and experience, and work at a 
senior or strategic level of management. Registration on the Public Health Register 
is comparable to registration with the General Medical Council (GMC) Specialist 
Register for public health medicine for public health physicians or the General Dental 
Council (GDC) Specialists list in dental health for dentists, by enabling individuals to 
be considered eligible for consultant posts within the NHS. 

The Public Health Register is a legal entity and every new consultant in the UK NHS 
must be registered with either the Public Health Register or be on the GMC 
Specialist Register. Doctors on the GMC Specialist Register are required to 
undertake ongoing continual professional development. Once re-validation of the 
GMC Specialist Register has been established, the Registers will have a parallel 
process of demonstrating continual professional development.  

There are currently 3 routes to membership of the Public Health Register. The first is 
by completion of an accredited 5 year training programme (identical to that 
undertaken by doctors to gain access to the GMC Specialist Register). The second 
route is by retrospective recognition through a portfolio of evidence that 
demonstrates a person‘s eligibility for the Public Health Register. The third route 
requires membership of the GMC or GDC‘s Specialist Registers in public health (i.e. 
membership of the GMC or GDC register automatically enables membership to the 
Public Health Register).  

Annex B Biosecurity of Laboratories  

Biosecurity is a broad term capable of including a range of practices and procedures 
intended to prevent, or mitigate, the risk of potentially harmful pathogens and toxins 
being released from the controlled environment in which they are legitimately stored. 
The World Health Organisation distinguishes biosafety (meaning measures taken to 
manage the inherent risks of toxins and pathogens) from biosecurity (meaning the 
management of the risk of human agency resulting in the release of toxins and 
pathogens). In this note, the term biosecurity is used, in a broad sense, to include 
biosafety. The regulatory regime relating to biosecurity in its broad sense is spread 
across a number of legislative instruments, some sector specific and some of more 
general application. The following are some examples of the main legislation in this 
area.  
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As far as sector specific legislation is concerned, the Genetically Modified Organisms 
(Contained Use) Regulations SI 2000/2831 apply to those laboratories working in the 
area of genetic modification. Those working with human tissue are subject to the 
Human Tissue (Quality and Safety for Human Application) Regulations 2007 (SI 
2007/1523.) 

Other legislation imposes general duties which will apply to many laboratories 
working in a number of disparate fields. Part 7 of the Anti-terrorism, Crime and 
Security Act 2001 (c24.) imposes duties on the occupier of premises where 
―dangerous substances‖ within the meaning of the Act are kept or used. The 
Secretary of State and police are given various powers to inspect and direct 
operations on those premises. Also of general applicability is the Health and Safety 
at Work Act 1974 (c.37) and regulations made under it such as the Control of 
Substances Hazardous to Health Regulations 2002 (SI 2002/2677) which applies to 
all employers. Preventing contamination of workers is clearly an important aspect of 
controlling the risks to wider public health. 

It should also be noted that laboratories are subject to European standards. A 
number of relevant regulations have been made in pursuance of European 
Directives using the broad regulation making power in the European Communities 
Act 1972 (c.68) such as the Good Laboratory Practice Regulations 1999 (SI 
1999/3106.) 

In summary there is a wide range of legislation which relates to biosecurity in its 
broad sense including biosafety. The applicability of a particular piece of legislation 
will depend on the context and circumstances of a particular case. Legislation in this 
area may fall into areas which are reserved under the Schedule 5 of the Scotland Act 
1998. The subject matter of the Health and Safety at Work Act 1974, for example, is 
reserved under H2 of Schedule 5. The Genetically Modified Organisms (Contained 
Use) Regulations 2000 are made under the Health and Safety at Work Act. The 
subject matter of the Anti-terrorism, Crime and Security Act 2001 (c.24) is reserved 
under Head B8 of Schedule 5. Other pieces of legislation are made under the 
European Communities Act 1972. While the Scotland Act provides for the Scottish 
Government to implement European Community Law obligations falling within 
devolved competence, the UK government retains a residual power to implement 
European Community Law for the whole of the UK under section 57 (1) of the 
Scotland Act. 

Members may also wish to be aware that Westminster‘s Innovation, Universities and 
Skills Committee launched a UK wide inquiry into biosecurity at the end of last year 
(http://www.parliament.uk/parliamentary_committees/ius/ius_061207a.cfm). 

Annex C The regulation of sunbed salons and equipment  

Product Standards 
There is European legislation which applies to the equipment used in tanning salons.  

Directive 73/23/EEC ( the ―Low Voltage Directive‖) harmonised the laws of Member 
States relating to electrical equipment designed for use within certain voltage limits. 
The Low Voltage Directive was modified by Directive 93/68/EEC. The Electrical 
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Equipment (Safety) Regulations 1994 (SI 1994/3260) (―the 1994 Regulations‖), 
which are made under the Consumer Protection Act 1987(c.43) and the European 
Communities Act 1972 (c.68), implement in UK law the modified Low Voltage 
Directive. The Low Voltage Directive was subsequently codified by Directive 
2006/95/EC which came into force on 16th January 2007. As 2006/95/EC did not 
introduce any changes as far as the UK is concerned, no changes have been made 
to the 1994 Regulations and these remain the governing, domestic provisions. 

The 1994 Regulations apply to any electrical equipment (including any electrical 
apparatus or device) designed or adapted for use with voltage (in the case of 
alternating current) of not less than 50 volts nor more than 1,000 volts or (in the case 
of direct current) of not less than 75 volts nor more than 1,500 volts. The 1994 
Regulations will therefore include electrical equipment used in tanning salons falling 
within this definition 

Regulation 5 (1) of the 1994 Regulations provides that electrical equipment (among 
other requirements) shall be safe. In terms of regulation 6, equipment which satisfies 
the safety provisions of ―harmonised standards‖ shall be taken to comply with the 
requirements of regulation 5 (1) (i.e. be regarded as safe), unless there are 
reasonable grounds for suspecting that the electrical equipment does not so comply.  

The ―harmonised standard‖ which applies to appliances for skin exposure to 
ultraviolet and infrared radiation is EN60335-2-27. This is currently under revision at 
European level. 

Where the purpose of legislation is the regulation of consumer protection and 
product standards and safety it is reserved under Heads C7 and C8 of Schedule 5 of 
the Scotland Act 1998. 

Enforcement 
Section 17 of the 1994 Regulations provides that the Health and Safety Executive 
may make arrangements for the enforcement of the 1994 Regulations and that the 
provisions of the Health and Safety at Work Act 1974 (c.37) (―the 1974 Act‖) will 
apply as if these Regulations were health and safety regulations. The enforcement 
regime under the Health and Safety at Work Act is discussed at para 13 below. 

The Health and Safety at Work Act 1974 and Health and Safety Executive Guidance 
The Health and Safety at Work Act 1974 sets out general duties which employers 
have towards their employees and members of the public and also those duties that 
employees have towards each other. 

Section 1 of the 1974 Act provides that the provisions of Part 1 of that Act shall have 
effect with a view to – 

(a) securing the health, safety and welfare of persons at work; 

(b) protecting persons other than persons at work against risks to health or safety 
arising out of or in connection with the activities of persons at work. 
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Sunbed operators are not specifically mentioned in the 1974 Act but it applies to 
sunbeds operators in the same way it applies to all employers.  

Section 15 of the Act enables the Secretary of State to make health and safety 
regulations for any of the general purposes of Part 1. The Management of Health 
and Safety at Work Regulations 1999 (SI 1999/3242 ―the 1999 Regulations‖) have 
been made under this power. The main element of these Regulations is the 
requirement on all employers to carry out a risk assessment. Under the 1999 
Regulations, all employers (therefore including operators of tanning salons) must 
currently assess the health and safety risks to employees and persons other than 
employees arising out of the work activity. 

In addition to any duties under the 1999 Regulations, the Health and Safety 
Executive has issued guidance (INDG209) entitled ―Controlling health risks from the 
use of UV tanning equipment.‖ The guidance is in two parts. The first part covers the 
duties of sunbed operators under the 1974 Act and 1999 Regulations and the duty 
on employers to carry out a risk assessment. The second part of the guidance, which 
is issued jointly with the Department of Health, covers information to be issued by 
operators to customers giving advice and information on the health risks associated 
with UV tanning equipment. It should be noted that INDG 209 is not legally binding 
and employers are free to take other action (although if they follow the guidance they 
will normally be doing enough to show that they are complying with the law.) The 
status of INDG 209 contrasts with the status of an Approved Code of Practice under 
section 16 of the 1974 Act. Section 17 of the 1974 Act provides that, if an employer 
is prosecuted for a breach of health and safety law and it is found that he has not 
followed the relevant provisions of the Approved Code of Practice, he can be found 
guilty unless he shows that he complied with the law in some other way. 

The Committee will be aware that there is a reservation at H2 of Schedule 5 to the 
Scotland Act in relation to Health and Safety. Whether or not a provision falls within 
that reservation will depend on the purpose of that provision. 

Enforcement 
Section 18 of the 1974 Act provides for enforcement of that Act. It provides for 
enforcement by the Health and Safety Executive and also for local authorities to be 
responsible for enforcement to the extent that may be prescribed in regulations. The 
Health and Safety (Enforcing Authority) Regulations 1998 (SI 1998/494), provide that 
where ―the use of a bath, sauna or solarium, massaging, hair transplanting, skin 
piercing, manicuring or other cosmetic services or therapeutic treatments‖ is carried 
out in non domestic premises, the local authority for the area in which the premises 
are situated is the enforcing authority. As sunbeds can be defined as ―cosmetic 
services‖, it can be concluded that local authorities are responsible for enforcement 
of the 1974 Act in this area. 

In addition, we understand that some local authorities operate licensing regimes for 
sunbed salons, whereby licences are issued as Public Entertainment Licences under 
the Civic Government (Scotland) Act 1982. 

254



 

2nd Meeting 2008 (Session 3) 16 January 2008, Written Evidence 

SUBMISSION FROM THE BRITISH MEDICAL ASSOCIATION 

Introduction  

BMA Scotland welcomes the opportunity to provide evidence to the Scottish 
Parliament Health and Sport Committee on the introduction of new Public Health 
legislation. 

There is a strong case for rationalising and updating existing legislation. Much of the 
current regulation in this area is old and has been updated on an ad-hoc basis as 
required. For that reason BMA Scotland supports the principles underpinning the Bill. 
Many aspects of the Bill allow for helpful clarification of operational responsibilities 
and procedures. However, as outlined in our response to the original consultation on 
the proposals in January 2007, BMA Scotland continues to have a number of 
concerns regarding some of the provisions included in the Bill, not least that several 
of the entirely new powers it introduces are disproportionate in their scope. 

Legislation seeking to protect the health of the public has to achieve a reasonable 
balance between the need to protect public health from a variety of potential threats 
and the need to protect and uphold the rights and liberty of individuals. BMA 
Scotland has concerns that the Bill, as currently drafted, leans more towards the 
former than the latter and we would seek amendments and additions which would 
provide further safeguards for the protection of the rights of individuals.  

It has been claimed that the majority of the provisions in the Bill seek only to update 
and clarify existing procedures and powers as opposed to introducing entirely new 
functions5. The BMA disagrees. This Bill introduces sweeping new powers to a range 
of officials that would allow them to medically examine, quarantine and detain 
individuals, with a caveat which allows them to do so without a legal requirement to 
provide an explanation to the individual concerned.  

It has been suggested that the policy intention regarding the powers of enforced 
medical examination and enforced detention would only be used in circumstances 
where an individual does not comply with such measures voluntarily and it is 
deemed necessary to protect public health6. However, this is not explicitly articulated 
in the legislation itself.  

The future is, by definition, unknown. The Bill seeks to provide new powers for 
officials to use in circumstances that are impossible to predict at present. The extent 
of the new powers proposed are such that they do not strike a reasonable balance 
between the duty of the State to protect the public and the rights of individual 
members of the public. 

We have specific concerns with regard to powers and provisions outlined in Parts 1, 
2, 4 and 8 of the Bill and provide detail of this below. 
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Part 1 – Public Health Responsibilities 

BMA Scotland welcomes the clarity introduced by the definition of the roles and 
responsibilities of Health Boards and local authorities respectively as outlined in this 
part of the Bill, which provides a useful way of dealing with the anachronism which 
arose out of the previous separation of public health responsibilities in the legislation 
of the 1970s. However, BMA Scotland continues to have concerns with the Bill‘s 
definition of the Health Board ―competent person‖ and the decision to outline these in 
regulations as opposed to the Bill itself. BMA Scotland believes that the Health 
Board ―competent person‖ must have adequate experience of treating and caring for 
individual patients in order to be able to strike a reasonable balance between the 
risks and benefits of measures to protect the public health against the damage and 
distress potentially experienced by an individual. For this reason, the Health Board 
―competent person‖ must be a suitably trained and experienced public health doctor 
or nurse. This should be explicitly stated in the Bill. 

Part 2 –Notifiable Diseases, Notifiable Organisms and Health Risk States 

“Health risk states” 
The Bill makes new provision for the requirement of all registered medical 
practitioners to notify ―health risk states‖ in writing to the relevant Health Board within 
three days of forming their suspicion, with speedier oral notification required as 
appropriate. There is concern regarding the practicalities and implications of the duty 
on medical practitioners to notify risk states as outlined in the Bill, as this is very 
much dependent on the patient identifying the risk themselves. By the very nature of 
the definition of a ―health risk state‖ it is unlikely that an individual would be showing 
any clinical signs or symptoms and therefore it would be entirely at the discretion of 
the patient to reveal such information; for example, if an individual had been in close 
contact with another person who was subsequently diagnosed with a communicable 
disease, even if traced as part of a response to an outbreak. If such a patient 
understands that revealing this may directly lead to quarantine or detention in 
hospital, they may well avoid disclosing such information, which in turn may result in 
increased risk of serious illness in that individual and increased risk of infection to the 
wider public.  

Duties on Directors of Diagnostic Laboratories 
BMA Scotland strongly supports the intention to ensure speedy confirmation of 
infection or contamination by laboratories to safeguard public health. However, we 
have concerns regarding the definition of those who may be open to penalties or 
prosecution for non-compliance of reporting as currently set out in the Bill. 

The Bill states that the ―director of the laboratory‖ has a duty to report results within 
10 days, defining a ―director of the laboratory‖ as - 

―(a) the clinical microbiologist, consultant pathologist or other registered medical 
practitioner in charge of, or providing medical supervision in, a diagnostic laboratory; 
or 
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(b) any other person working in the diagnostic laboratory to whom the function of 
making a notification under this section has been delegated by the person mentioned 
in paragraph (a).‖7 

In effect, this leaves the individual practitioner or laboratory staff member responsible 
for delegated work open to prosecution if the results are not reported within the ten 
day limit. However, most clinical microbiologists and virologists do not have 
managerial control over laboratories in the NHS, and some of our members have 
reported working within organisational and resourcing constraints which can impede 
turnaround time and create backlogs. We fully accept that it would be entirely 
reasonable to penalise an individual staff member who failed to meet such a target 
due to incompetence, but we believe that it would be unjustifiable to hold an 
individual member of staff to account for any delay which occurred as a result of 
organisational issues outwith their control and believe that this should be reflected in 
the legislation. It would be more relevant to place this duty on the owner or manager 
of the diagnostic laboratory. 

Cessation of fees for Notification 
BMA Scotland continues to have serious concerns regarding the possible workload 
implications for General Practitioners of any new arrangements, particularly in light of 
the proposal to discontinue the existing associated fee. In order to ensure effective 
reporting of notifiable diseases robust systems are required in GP practices, and 
these require resources that are not currently provided under the umbrella of the new 
General Medical Services Contract. Although we note that the current fee is 
available to doctors working in all specialties, it is our view that the decision to 
discontinue the fee for GPs should be reconsidered. 

Part 4 – Public Health Functions of Health Boards  

Section 31: Duty to give Explanation  
BMA Scotland is extremely concerned about the addition of Section 31 (5) which 
states that a Health Board need not provide information or explanation to an 
individual if ―the relevant action must be taken as a matter of urgency‖. None of the 
members of BMA Scotland‘s Public Health Committee, experienced as many of them 
are in serious and urgent cases regarding risks to public health, can envisage a 
situation in which a matter would be so ―urgent‖ that an individual would not be 
entitled to an explanation. In discussions with the Scottish Government Bill Team, it 
appears that this clause may be utilised if there is concern that an individual may 
take flight if an explanation was offered. We do not believe that this is an adequate 
reason for withholding information or explanation from individuals who themselves 
may be facing significant risks to their own health. It may be acceptable to suggest 
that an individual may not be able to fully comprehend an explanation as a result of 
stress, exhaustion or illness; it is not acceptable to use these arguments as a reason 
not to even attempt to provide any explanation or information to an individual. 

We strongly recommend that subsection (5) of section 31 is removed from the Bill.  
Sections 33 -35 Medical Examinations 

BMA Scotland has significant concerns regarding the issues arising from compulsory 
medical examinations as detailed in section 33 to 36, primarily regarding the lack of 
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appeal processes and the open ended nature of the procedures which could be used 
in an examination. We believe that there should be an additional clause which states 
that an application for a medical examination should only be sought after an 
individual is requested to undertake such an examination voluntarily. As currently 
worded, we believe that the Bill could allow a Board to seek an order for an enforced 
medical examination (that is not required to be undertaken by a doctor) without any 
prior discussion or explanation to the individual in question. We believe this to be 
unacceptable. 

Furthermore, there is concern regarding the lack of appeal for a compulsory order for 
―medical examination‖. At the very least, there should be a mechanism for the 
individual to request to present his or her case to the sheriff as part of an abbreviated 
appeal process in an emergency. BMA Scotland believes that this should be 
explored further.  

There is additional concern that the Bill allows for any investigation which a Health 
Board ―competent person‖ considers necessary. Although this is followed by the 
caveat that this should be the professional should use ―the least invasive and least 
intrusive procedures practicable‖, there is still room under this legislation to carry out 
any such ―procedures [that] are necessary to achieve the purpose for which the 
examination is being carried out‖8. This could entail patients being forced to undergo 
invasive and potentially dangerous procedures such as a lumber puncture which is 
extremely invasive and carries potentially significant risks to the individual. BMA 
Scotland believes that there should be a list of agreed investigations and procedures 
set out in regulation which would be permissible in such circumstances. By placing 
such a list in regulations, this list could be updated as required. 

Section 36: Medical Examination of Groups 
In seeking clarification as to the reason for the inclusion of this provision to allow for 
a group application for medical examination, the Bill Team acknowledged that this 
was unlikely to be used for large groups. In the event of a major incident, such as a 
―dirty bomb‖ or terrorist attack, it is far more probable that measures would come 
under civil contingencies or anti-terrorism legislation as opposed to public health 
legislation. It is therefore arguable that this section would only apply to smaller 
outbreaks and BMA Scotland is of the view that in such cases, it is only reasonable 
that if an individual is to be forcibly medically examined, that an individual application 
be made, even if a number of individual applications are made together.  

Section 37 & 38: Exclusion and Restriction Orders 
This section allows the Health Board ―competent person‖ to exclude an individual 
from any activity or location without the need for over-sight by a sheriff or law court. 
Although the Bill indicates that the Health Board must ―review‖ this every three 
weeks, it is likely that the member of the Health Board responsible for the review 
would be the same individual who arranged the original order. This could allow one 
―competent person‖ to exclude an individual from any activity or location as they 
deem necessary for an indefinite period of time. BMA Scotland believes that there 
should be an amendment to state that a definitive limit to the period that an individual 
can be excluded. 
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Section 40 & 43: Quarantine and Detention in Hospital 
Sections 40 to 43 allow for an individual who has been confirmed or suspected of 
being a risk to public health to be held in quarantine or detention in hospital for a 
period of three weeks by order of a sheriff. BMA Scotland is concerned that the Bill 
allows for this to take place without explanation in ―urgent cases‖ under the 
provisions of section 31 as discussed above.  

With regard to a Quarantine Order, it should be noted that there is no right of appeal 
before this order is imposed. BMA Scotland believes that there should be an 
additional subsection that ensures that speedy appeal process (e.g. within 48 hours) 
is available for the individual to contest the order. 

Subsection (5) of section 40 allows the sheriff to restrict who has access to a person 
in quarantine, presumably including close family. We believe that if this is the case, 
the Bill should specify that the individual should have full and free access to 
telephones as a minimum requirement. This would not prove a risk to public health, 
but would build in a certain level of rights to the individual detained as a minimum 
and would help reduce any potential adverse mental effects.  

Sections 40 & 42: Enforcement of Orders by lay individuals 
The Bill allows a number of individuals other than a police constable to enforce 
orders under this legislation, including officers of a Health Board or Local Authority. 
This could be done by any member of staff including, for example, the Director of 
Finance. Following an order by the sheriff, an individual can be forcibly removed to 
the designated place of quarantine or detention by a lay person under Sections 40 
and 42. We strongly believe that if an order is required to enforce restrictions on a 
person‘s liberties, as opposed to any voluntary action by an individual, that the only 
person who should have the right to enforce this should be the police.  

Under the current draft of the Bill, an officer of a Health Board or local authority can 
apply to a sheriff for a quarantine or detention order, without any prior explanation to 
the individual in question, and on receipt of such an order, would have the power to 
―enter any premises in which that person is present in order to execute the order‖9. In 
addition, the lay person has the power to exercise this right at any time and use any 
―reasonable force‖. We do not believe that these powers should be available to those 
other than the police. 

These powers are extended to officers of a Health Board or local authority (i.e. lay 
staff of these organisations) to take ―into custody‖ an individual who has absconded 
from a place of quarantine or detention under sections 62 and 63. These sections 
also provide the power for such staff to enter any premises in which the individual 
under the order is present, and to do so at any time and with the right to use 
―reasonable force‖. If an individual has absconded from such an order, they are 
unlikely to wish to be returned to a place of quarantine or detention and we do not 
believe that such lay staff should have the power or the right to enforce someone to 
do so against their will. BMA Scotland believes that this could lead to unnecessary 
risk to lay staff should a confrontation occur and to increase the risk of flight of an 
individual who may well still be a risk to public health.  
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Section 44: Long term detention 
Section 44 allows for the ―exceptional detention‖ of an individual for up to 12 months 
following the completion of a ―short term detention order‖ under Section 41. Short 
term detention orders can be imposed for a period of three weeks, with the 
opportunity to extend this every three weeks for a period of up to 12 weeks. 
Following this, an ―exceptional detention‖ order must be sought to detain the 
individual further. This could result in the detention of an individual who has been 
contaminated or contracted an infectious disease in hospital for up to 15 months. We 
have concerns regarding the use of such powers as to detain a person in hospital for 
such a period is a serious infringement of an individual‘s rights. The threat of such 
detention is likely to result in individuals deciding to abscond before a ―short term 
detention order‖ can be issued and may well also reduce the chance of individuals 
co-operating with public health investigations or providing information that would be 
useful in an investigation. 

BMA Scotland is not convinced that the Bill Team‘s response to our concerns about 
this matter provide a strong enough case to retain this section in the Bill:  

Bill Team’s response 
―Section 45(3) provides that an exceptional detention order cannot exceed a period 
of 12 months (and, of course, it can be any length up to that maximum). They can 
only be applied for when someone is already subject to a short term order (section 
44(1)(a)). Para 49(7) provides that an exceptional detention order may not be 
extended if doing so would result in the person to whom it applies being detained in 
hospital for a continuous period exceeding 12 months. This means, in effect, that 
someone could be detained for a (maximum) continuous period of 15 months (i.e. 3 
months maximum short-term detention, followed by 12 months maximum exceptional 
long term detention. There can be no extension beyond this period.  

We should also like to make the following points: 

 Multi-drug resistant (MDR) smear positive pulmonary tuberculosis requires 
extensive treatment, often requiring a range of drugs for longer than the 
normal treatment period of 6 – 9 months.  

 Patients with either MDR or very resistant (XDR) tuberculosis will require 
therapy for 18 months or longer.  

 Long term detention for up to 15 months is required to manage people with 
such disease who do not voluntarily accept treatment and who will, by their 
living arrangements, expose others to disease.  

 To protect the public‘s health, individuals who do not accept treatment and 
who expose others will need to be detained and every effort daily made to 
encourage treatment acceptance.  

 With people with other pressing needs such as drug or alcohol problems, the 
usual pattern is limited adherence to treatment which lapses, exposing more 
risk to the health of the public by increasing drug resistance. In this case, long 
term detention is required.  

 The 15 month complete period would be sufficient to determine whether 
treatment if accepted had been successful in clearing the disease to the 
extent that the person was not infectious and therefore no longer a risk to 
public health and had sufficient motivation to complete (if not yet completed) 
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or if treatment had been continuously refused, was ill enough to require 
supportive care in hospital without the risk of leaving and exposing others to 
the disease.‖  

The Bill Team response has used the example of MDR and XDR TB as a situation 
where long term detention may be used. MDR and XDR TB are no more infectious 
than other forms of TB. For those patients who do not respond to treatment, should 
they be placed in detention indefinitely? The public health difficulty arises from the 
problem of effective treatment, not the risk of infection spreading. The option of long 
term detention would seem to be designed to make it easier for Health Boards to 
make individuals comply with treatment using the threat of incarceration rather than 
taking the time and effort to persuade individuals to undergo treatment voluntarily. 

Part 8 – Information on Health Effects of Sunbeds 

BMA Scotland welcomes the inclusion of this part of the Bill. BMA Scotland does not 
recommend tanning devices for cosmetic purposes because their use may result in 
acute and chronic health effects on the skin and eye. 

In July 2006, the Scientific Committee on Consumer Products of the European 
Commission recommended that people with known risk factors such as skin with 
high sunburn susceptibility, none or poor tanning ability or those with freckles should 
not use tanning devices for cosmetic purposes. The Committee also stated that 
individuals under the age of 18 should not use tanning devices. The Commission has 
therefore called on member states and the sunbed industry to ensure that 
appropriate warnings and instructions are provided with the products to prevent 
misuse. The Commission also called for product standards and guidance for industry 
and consumers. BMA Scotland would endorse and support any initiatives or 
legislation that would further these recommendations. 

For more information on the risks associated with the use of sunbeds, please see 
Appendix A of this submission. 

Gail Grant 
Senior Public Affairs Officer 
BMA Scotland 

APPENDIX A 

The Health Risks Associated with the Use of Sunbeds 
BMA Scotland does not recommend tanning devices for cosmetic purposes because 
their use may result in acute and chronic health effects on the skin and eye. 

In July 2006, the Scientific Committee on Consumer Products of the European 
Commission recommended that people with known risk factors such as skin with 
high sunburn susceptibility, none or poor tanning ability or those with freckles should 
not use tanning devices for cosmetic purposes. The Committee also stated that 
individuals under the age of 18 should not use tanning devices. The Commission has 
therefore called on member states and the sunbed industry to ensure that 
appropriate warnings and instructions are provided with the products to prevent 
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misuse. The Commission also called for product standards and guidance for industry 
and consumers.  

The dangers of Ultra Violet Radiation 
The sun and certain artificial sources of light such as those found in sunbeds 
produce ultra-violet radiation (UVR). UVR is sub-classified as classified as UVA, 
UVB and UVC. The side effects of excess doses of UVR radiation include: 

Premature ageing of the skin 
Risk of skin cancer 
Damage to eyes 
Immunosuppressive effect 
Drug induced photosensitivity and photosensitivity disorders 

UVR damages the skin because its absorption leads to undesirable primary and 
secondary photochemical reactions. There is no evidence to suggest that UVR 
radiation received from artificial sources is in any way safer than that emitted by the 
sun. UVR exposure affects various layers of the skin, with most ageing damage 
occurring in the connective tissue of the dermis10. The dermis contains collagen and 
elastic fibres that together provide mechanical support and elasticity to the skin. In 
photoaged skin collagen fibrils become disorganised and abnormal elastin material 
accumulates in the dermis. This is known as solar elastosis and accounts for the 
increase in wrinkles and lines11. Exposure to UVR is likely to cause premature 
ageing of the skin. It is characterised by leathery, wrinkled and sagging skin12, with 
pigmentary changes. 

There are three main types of skin cancer: malignant melanoma, basal cell 
carcinoma (BCC) and squamous cell carcinoma (SCC). These latter two are forms of 
non-melanoma skin cancers (NMSC). 

Malignant melanoma is the most dangerous form as it tends to spread early to lymph 
nodes and other organs and can be fatal. In 1998, 6,030 malignant melanomas were 
diagnosed in the UK and by 2002 this figure had risen to 8,028.13 In the period 1989-
1998, the fastest growing incidence of cancers in men in the UK was malignant 
melanoma at 42% growth. It is known that excessive exposure to UVR can lead to 
melanoma. However, it is of note that there are subtypes of malignant melanoma 
that are unrelated to UVR. Nevertheless, UVR exposure is a likely cause to the 
increased incidence of both melanoma and non-melanoma skin cancers, especially 
in people that sunburn easily and tan poorly. 

Non melanoma skin cancers mainly occur in older people. Over 95% of these 
cancers are curable but they can be disfiguring if not diagnosed and treated early. 
There is stronger evidence that tanning devices contribute to the incidence of non-
melanoma skin cancers. One study found that sunbed users were 2.5 times more 
likely to develop SCC and 1.5 times more likely to develop BCC14. The risks appear 
to be greatest for the young, with the chances of developing a tumour increasing by 
up to 20% per decade of sunbed use before the age of 5615.  

The eyes (in particular the cornea) are very prone to damage from tanning 
equipment. It is recommended that sunbed users wear protective goggles but 
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research shows that people may not use them. Acute effects of UVR exposure 
include photokeratitis and photoconjuctivitis. Exposure to UVR is also a risk factor for 
developing certain types of cataracts. The NRPB report on the effects of UVR on 
human health indicated that repeated exposure is a major risk factor for non-
malignant lesions of the cornea and conjunctiva16.  

There is evidence for an immunosuppressive effect of both acute and chronic low 
dose UV exposure. Beyond its role in the initiation of skin cancer, sun exposure may 
reduce the body‘s defences that normally limit the progressive development of skin 
tumours. 

Photosensitivity disorders should also be considered. There are a wide range of 
medical disorders where patients have abnormal sensitivity to ultraviolet and/or 
visible radiation. These conditions result in a range of skin rashes other than sunburn 
such as polymorphic light eruption. It is therefore important that new sunbed users 
are screened for features of these disorders. 

Some drugs induce abnormal responses to UV radiation. New sunbed users should 
be screened to ensure that they are not on any oral medication or applying topical 
preparations that would induce photosensitivity reactions. 

Additional evidence of the risks of sunbed use 
The consultation requests additional evidence of the risks of sunbed use:- 

It is estimated that each year in the UK, 100 people die as a result of sunbed use17 

Cancer Research UK states that there is no such thing as a safe tan and that 
sunbeds are not a safe alternative to sunbathing. Sunbeds deliver concentrated 
doses of UVA that cause skin damage. When a tan fades, damage to the skin 
remains. Skin damage puts a person at a risk both from cancer and from premature 
ageing of the skin. 

The Health Education Board for Scotland (now NHS Health Scotland) has also 
stated that there is a clear link between the use of sunbeds and an increase risk of 
skin cancer. Moderate use of sunbeds, for example once a month, is enough to 
double an individual‘s annual dose of UV radiation.  

The World Health Organisation (WHO) recommends that the use of ‗sunlamps and 
tanning parlours‘ should be avoided as sunbeds damage the skin and unprotected 
eyes18.  

The Cancer Society of New Zealand does not recommend the use of sunbeds or 
sunlamps. Cancer Update Issue 1, 1997, states that UVA rays penetrate the skin 
more deeply than UVB rays, producing histologic changes in the dermis as well as 
epidermis. This causes skin to age, becoming coarser, drier, more wrinkled, inelastic 
and often produces pigmentation and freckling19.  

Statements from ‗Health Canada‘ provide that ‗[a] tan represents the skin‘s reaction 
to UVR damage. Seeking a tan is not a healthy behaviour, nor is it a sensible way of 
preventing skin cancer.20‘  
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The Regulation of Sunbed Parlours Bill 
In regards to the proposed legislation:- 

We agree with the Health and Safety Executive and its list of categories of people 
who should avoid using sunbeds as stated in paragraph 4.2 of the consultation. 

We support the Institute of Leisure and Amenity Management in its recommendation 
that sunbeds should be supplied by reputable a source and conform to the relevant 
British Standard (BS EN 60335-2-27). Sunbeds should be installed and maintained 
by suitably qualified personnel and records of maintenance, servicing and tube 
replacement should be kept. It is recommended that copies of appropriate safety 
documents are displayed within each sunbed cubicle and around the facility. 

We recommend that sunbed users should be screened to ensure that they are not 
taking any medication that would induce photosensitivity reactions or suffer from 
abnormal sensitivity to ultraviolet and/or visible radiation. 

We recommend that there should be certified training for personnel on a renewable 
basis so that they can be updated on new research and regulation in this area.  

We suggest that any remaining sunbeds should be removed from Local Authority 
leisure and sport centres. 

In addition to above, BMA Scotland would support an educational approach which 
informs the public of the health risks of using sunbeds. There is a need to educate 
people about the dangers of sunbeds and counter the myths of tanning. For 
example, a health risk warning and information leaflet should be made compulsory 
wherever sun beds are sold or hired. There should be high profile public health 
campaigns, similar to the incentives already being undertaken by Cancer Research 
UK, that endeavour to change the perception of tanned skin as a sign of health and 
attractiveness. This should be particularly targeted at the 16-24 year old age group 
with the emphasis that tanning causes wrinkles and premature ageing of the skin 
that no amount of creams can eradicate. 

To reaffirm the underlying view of the Association, we do not recommend the use of 
tanning devices for cosmetic purposes. Sunbed use may result in acute and chronic 
health effects on the skin and eye. The British Photodermatology Group consensus 
view is that the use of sunbeds should be discouraged because of the long and 
short-term health risks associated with them. 

Further information can be found on the BMA website, in particular on the following 
pages. 

http://www.bma.org.uk/ap.nsf/Content/sunbma [link no longer active] 

http://www.bma.org.uk/ap.nsf/Content/sunrisks [link no longer active]  

http://www.bma.org.uk/ap.nsf/Content/sunopinions [link no longer active]  

http://www.bma.org.uk/ap.nsf/Content/sunusers [link no longer active]  
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http://www.bma.org.uk/ap.nsf/Content/suntans [link no longer active] 

Gail Grant 
Senior Public Affairs Officer (Scotland) 
British Medical Association 
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SUBMISSION FROM DR CHRISTOPHER MCGUIGAN 
Consultant in Public Health Medicine (Communicable Disease and Environmental 
Health) Group 

As chair of the Scottish Consultants in Public Health Medicine (Communicable 
Disease and Environmental Health) Group I would like to thank you for the 
opportunity to provide evidence to the Scottish Parliament‘s Health and Sport 
Committee the Public Health (Scotland) Bill on behalf of the group.  

As a group, we are broadly supportive of the Bill and recognise the need to replace 
the existing legislation. However, we do still have some concerns that we would like 
to see addressed and these are described below. 

Part 1 Section 3 Designation of Competent Persons by Health Boards 

We are concerned that there is not yet a definition of the competent person. 
However, we understand that the qualifications of the competent person will be 
defined in the Regulations and that we will have a further opportunity to comment 
during the consultation. We recognise that including the detail in the Regulations 
allows the opportunity to revise the necessary qualifications in future as the public 
health workforce changes. 
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The Bill provides for significant and wide-ranging powers to protect the public health 
and includes compulsory medical examination and restriction of liberty through 
exclusion, restriction, quarantine and detention orders. We would like to take this 
opportunity to emphasise the importance of ensuring that the Health Board 
competent officer has the appropriate skills, knowledge and experience to enact 
these functions safely to both protect the public health and also to protect the rights 
of the individual. We are strongly of the view that to fulfil this role safely the Health 
Board competent person needs to have both clinical and public health skills, 
knowledge and experience and to be working within the accountability frameworks of 
the GMC or NMC. 

Part 2 Notifiable Diseases, Notifiable Organisms and Health Risk States 

Section 14 – Highly pathogenic infection should be defined. This definition should 
include ease of transmission and severity of illness. It would be of benefit to notify 
exposure to contamination, poison, or other hazard, but only where such notification 
could be used to prevent further illness.  

Removal of ‗food poisoning‘ as a notifiable entity may reduce the opportunity to 
intervene early in food-borne outbreaks. We would like to suggest an alternative to 
simply reinstating this item, which might bolster the ability to intervene early in an 
outbreak. Significant outbreaks have been initially identified by vigilant health care 
workers (who suspect, for example, that they have seen two or more linked cases of 
an infectious condition) often prior to the identification of any causative pathogen. 
Indeed, awaiting notification of a specific organism may mean missing the 
opportunity to prevent subsequent cases. Early, notification, that a health 
professional suspects a significant outbreak gives the Health Protection Team an 
opportunity to act quickly. This should be addressed specifically in Sections 12 –15 
of the Public Health (Scotland) Bill. 

Section 15(5) – Provision for information to be transmitted beyond Scotland to 
protect the public health in the rest of the UK or elsewhere should be included in the 
guidance. 

Part 3 Public Health Investigations 

These are significant powers to investigate and there needs to be greater clarity 
about who authorises the investigator to enter premises. As it is only necessary to 
approach the sheriff if a warrant is required the investigation should be authorised by 
the Local Authority and/or Health Board competent person. The need or otherwise, 
for compensation should be dependent on findings or circumstances facing the 
investigators at various times. Consideration should be given to the impact this 
legislation could have on adversely affecting an investigation. The issue of cross 
boundary responsibilities between health boards and local authorities needs to be 
clarified critically with respect to fault finding and compensation. 

Section 30 - There needs to be greater clarity about which organisation is liable to 
pay compensation for any loss or damage as a result of an investigation. Is it the 
employer of the investigator or the organisation that requests the investigation (i.e. 
the NHS if leading the OCT/IMT) that is liable to pay.  

266



Part 4 Public Health Functions of Health Boards 

It is not immediately apparent from the wording of the Bill that the new powers will 
only be enforced if not complied with voluntarily. 

Section 31 and subsequent sections. 

We find it difficult to envisage situations where the Health Board should not attempt 
to explain the planned action prior to taking public health action. We feel explanation 
of public health action should be explicit in the legislation. 

Section 33 Application to have a person medically examined.  

It will be essential that the competent officer that requests a medical examination has 
both clinical and public health skills, knowledge and experience to ensure that the 
appropriate investigations are requested and are undertaken by the appropriate 
health care professional in the least intrusive and invasive manner. 

An explanation of proposed medical examination must always be given. 

Section 35 Least invasive and least intrusive procedures.  

We have serious concerns about the proposal that someone could be compelled to 
undergo an invasive or intrusive procedure against their will. Compulsory medical 
examination should be restricted to non-invasive procedures as listed in Section 
35(2). 

Section 36 Medical examination of groups. 

The order should be applied for in respect of each person on an individual basis 
even if they are part of a group. 

There should be provision for an individual or group to appeal against an order to be 
medically examined before the medical examination is carried out - with tight 
turnaround time scales. 

Section 41, 42, 43 44 and 47 Authorised steps. 

The order should specify which organisation or health care professional is to carry 
out the authorised steps. We have serious concerns that it is proposed that these 
authorised steps could include invasive or intrusive procedures if the health care 
professional (undefined) considered it necessary.  

We do not believe that an order to enforce restrictions or to execute a detention 
order or to take into custody a person who has absconded should be carried out by 
anyone other than a police officer. 
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Section 52 Duty to review exclusion and restriction orders.  

It is unclear who within the Health Board will have the requisite clinical and public 
health skills to order for the competent person to revoke the exclusion or restriction 
order.  

Section 53, 54 and 55 Duty to keep exclusion and restriction orders, quarantine 
and hospital detention orders under review. 

Para 2 ―…if requested to do so by the person to whom the order applies..‖ This 
proposal does not clarify how often the person to whom the order applies can 
request a review and within what time the health board must undertake to review. 

Para 2 ―from time to time..‖ is non-specific. Times should be set for review unless 
additional evidence comes to light to review earlier. 

Section 56 and 57 Compensation. 

Consideration should be given to extending compensation to carers who suffer loss 
as a result of exclusion of their dependant. Parents and guardians may not be able 
to attend work for a considerable period of time if their child has E. coli O157 or other 
serious infections with public health implications. This would discourage them from 
seeking alternative (e.g. informal) childcare arrangements that might put others at 
risk. 

In general, there are significant issues for people in low paid or temporary jobs; 
either they may not report symptoms in order to remain available for work, (in some 
areas of work non attendance means no pay), or if they do report symptoms, the 
financial consequences of public health exclusion may be unreasonably challenging. 
Claims for compensation should therefore be actively encouraged and this may 
impact on the costs associated with implementing the new legislation. The number of 
claims made is currently small. However, the NHS does not routinely provide this 
type of funding for people in this or other areas of the care it provides. The 
mechanism for providing compensation will need to be rapid and responsive, since 
the compensation is provided for the expenses of daily living. It is clear that current 
NHS health protection services do not have the capacity or capability that would be 
required to deal with compensation claims. 

Section 86 Duty of health board where infected person dies. 

Consideration should be given to whether this responsibility should lie with the 
medical practitioner certifying the death as the health board competent person may 
not be aware if case has not been notified.  

Section 98 Disclosure of information. 

Sub section 2, 3, 4 and 6 are not consistent with subsection 5. In some 
circumstances information may need to be released to protect public health without 
the consent of the individual.  
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Schedule 1 

Consideration should be given to adding Corynebacterium ulcerans to notifiable 
organisms. ‗E. coli O157‘ should be replaced by ‗Verotoxigenic E. coli species 
(including E. coli O157)‘. 

Schedule 2  

We do not support the Local Authority competent person replacing the DMO under 
section 47 of the 1948 National Assistance Act. This power applies to a person not 
premises and therefore the request to the sheriff to order removal of a person should 
be made by the Health Board competent officer.  

Advice on medical priority for housing applications 

It would be helpful if the guidance to support the Bill made it clear that Health Boards 
do not have any statutory obligation to provide advice on housing applications to the 
Local Authorities.  

We hope that these comments will be useful in further preparation of the Bill and the 
associated regulations. We are happy to provide further information or clarification if 
that would be of assistance. 

Dr. Christopher McGuigan 
Chair, Consultant in Public Health Medicine Group 
(Communicable Diseases and Environmental Health) 

 

SUBMISSION FROM COSLA 

General Principles 

COSLA supports the general principles of the Public Health (Scotland) Bill and 
recognises the need to ensure that appropriate measures are in place to safeguard 
the public from existing and emerging threats to public health. The protection and 
advancement of the public‘s health is a matter that local authorities can only achieve 
in partnership and it is important that the Government creates a legislative 
framework that facilitates this activity. To that end, the move to update the legislation 
is welcome.  

The Bill has been discussed in full by COSLA‘s Health and Well-being Executive 
Group, which is comprised of an elected member from each of Scotland‘s councils. 
That group endorsed the general principles of the Bill, although also expressed 
opinion on a number of more specific themes. 

The Concordat frames the way in which COSLA has analysed the financial 
implications of the Public Health Bill. It is our view that the Bill, if passed, is unlikely 
to generate significant financial pressures for local Government, if only because local 
authority practices will not be radically altered by the terms of the proposed 
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legislation. However, if this analysis proves to be incorrect, COSLA and the Scottish 
Government will work together to assess how any significant new pressures arising 
from the proposed legislation might best be accommodated.  

COSLA would also like to draw attention to the principles of partnership upon which 
this Bill is grounded. In general terms, local authorities have a good working 
relationship with all partners, including health boards. It is COSLA‘s view that the 
principle of partnership working should be entrenched within the terms of the Bill. 
While this aspiration is generally realised, it is our view that Section 7 of the Bill, 
which sets out how joint public health protection plans should be created, needs to 
be amended. While recognising the vital role of health boards in protecting public 
health, it is our view that joint public health protection plans should be a genuine 
collaboration as opposed to local authorities being mere consultees.  

Notwithstanding these general observations, it is clear that the threats to public 
health have changed since the current public health legislation was enacted. 
Advances in science have enabled us to identify and measure agents that can harm 
us and better understand how they do so, and in recent years a number of events 
have occurred which have highlighted the need to modernise the public health 
legislation. COSLA therefore recognises the importance in having up to date 
legislation that protects and advances the health of the people of Scotland and is 
therefore pleased to endorse the general principles of the Bill. 

Implications for Local Government  

Local authorities across Scotland have a wealth of experience in working together 
with local partner organisations in order to protect the health of their communities. 
Such activity ranges from proactive public health campaigns through to coordinating 
responses to major public health incidents. While generally supportive of the 
framework the new legislation provides, there are a number of specific issues that 
require to be addressed. 

People/Property 
Some of the proposed legislation has been identified by councils as requiring more 
detailed clarification or guidance, particularly those which concern assigning 
responsibility for ‗property‘ to Local Authorities and ‗people‘ to the NHS. While 
understanding the rationale for this, it has been suggested by several local 
authorities that this split does not necessarily reflect the situation on the ground 
because people and property are often so closely linked.  

Mortuary Services  
COSLA wrote to all member councils asking for details of their ability to ‗ensure‘ 
provision of mortuary services for their area. Information received suggests that 
many of these agreements will need formalisation before the duty to ‗provide or 
ensure provision of mortuary services‘ can be complied with. COSLA‘s 
understanding is that securing this formalisation is unlikely to be problematic. Some 
authorities are already in discussion with partners with a view to formalising their 
agreements. The Bill will need to allow authorities sufficient time to establish the 
formal agreements needed to meet the duty to ensure provision.  
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Authorised Persons  
The Bill requires the need to ‗designate‘, ‗appoint‘, and ‗authorise‘ certain key officers 
including a competent person, an investigator and other authorised officers in order 
to enforce the act. This could lead to confusion so we suggest that these roles be 
clarified or simplified.  

Disinfection Equipment & Premises 
The cost of buying all the equipment required to deal with the many different 
contaminants, infectious agents and infestations could be prohibitively high and 
would not represent best value. For purposes of clarification, local authorities would 
pursue an alternative approach. This would involve securing contractors who can be 
used by local authorities to provide these facilities and equipment when required.  

Serious Incidents 
It is true to say that many of the public health powers delegated to local authorities 
by the Bill will be used infrequently. There might be exceptions arising from a serious 
outbreak/contamination or emergency situation which would require a more 
substantive resource intensive response. COSLA would presume that in such 
circumstances local authorities would be able to apply for additional emergency 
resources from the government.  

Fixed Penalty Notices  
There is a concern about the effectiveness of serving a fixed penalty notice in 
relation to nuisance abatement. If the nuisance persists after a FPN is paid the 
person causing the nuisance is absolved from any further legal action. The only 
recourse is for the local authority to carry out remedial works to abate the nuisance 
and thereafter recover costs. We request that further consideration or guidance is 
required in relation to the use of FPN‘s.  

Sample Analysis  
There appears to be no provision in the Bill to recover the sometimes significant 
costs incurred for the analysis of samples by specialist laboratories when carrying 
out Public Health Investigations, although this does happen infrequently. We would 
like the Bill to give further clarity about who should bear these costs.  

General Costs  
Local authorities have indicated that there may be some requirement for an increase 
in resources as a result of the general statutory requirement to cooperate on 
environmental health functions. There may also be additional financial pressures as 
a result of an increase in the volume of administration work - for example, through 
the issue of fixed penalties, enforcement and training of environmental health staff. 
In general terms, recognition needs to be given to the possibility of an increase in the 
level of resources needed to carry out all the consequential activities, either direct or 
indirect, of carrying out the duties required by the Bill.  

Nevertheless, we recognise that the potential increase in costs is difficult to quantify 
at this stage, and so we are content with the broader assumptions which have been 
made in the Financial Memorandum. However, we expect that if, during the 
implementation of the Bill, it can be shown that greater resources than assumed are 
required, the Scottish Government and local government will work together to review 
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funding levels. This would be in keeping with the spirit of the recently published 
concordat.  

Sunbeds  
The current Bill recognises that the over-use of sunbeds is a potentially important 
public health issue. COSLA concurs with that position and endorses a proactive 
approach to tackling this issue. With that context, there is a debate about whether a 
licensing regime is preferable to the current regulations proposed under Part 8 of the 
Bill. COSLA is currently seeking advice from member councils as to their position on 
this matter and will report its findings to the clerk of the committee by mid-February.  

Garrick Smyth  
Policy Manager, COSLA  

 

SUBMISSION FROM HEALTH PROTECTION SCOTLAND  

Introduction 

Health Protection Scotland (HPS) is a national public health agency with a remit to 
work in partnership with others, to protect the Scottish public from being exposed to 
hazards that damage their health and to limit any impact on health when such 
exposures cannot be avoided. It is part of the NHS, its parent board being National 
Services Scotland. It discharges the remit by carrying out the following functions: 

 Monitoring the hazards and exposures affecting the people of Scotland and 
the impact they have on their health  

 Co-ordinating national health protection activity, eg immunisation programmes  
 Facilitating the effective response to outbreaks and incidents  
 Monitoring the quality and effectiveness of health protection services  
 Supporting the development of good professional practice in health protection  
 Promoting the development of a competent and confident workforce in health 

protection  
 Research and development into health protection priorities  
 Providing expert impartial advice on health protection  
 Commissioning national reference laboratories  

With regard to the first of these functions, HPS is responsible for the surveillance of 
communicable diseases and the impact on health of exposures to environmental 
hazards. Since 2007, it has managed the notifiable infectious diseases scheme. 
Notifications are returned to it by NHS Boards under the terms of the current public 
health legislation.  

HPS works closely with frontline diagnostic microbiological laboratories based in 
NHS hospitals. Supporting these laboratories is a network of reference laboratories 
commissioned by HPS. These laboratories carry out specialist tests on the main 
types of organisms presenting significant public health risk to trace their origin and 
spread.  
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Since the 1970s, HPS (through its forerunner organisation – the Scottish Centre for 
Infection and Environmental Health (SCIEH)) has received from both types of 
laboratory, information on patients suffering from a list of agreed Reportable 
Infections. This voluntary scheme has in recent years been complemented by the 
electronic reporting of details of cases of infection due to all significant pathogenic 
organisms isolated in NHS laboratories (paper listings of these are sent by some 
laboratories). For certain key infections, eg meningococcal infection, E. coli O157, 
further epidemiological information is sought from cases of infection. Local NHS 
Boards‘ public health departments also receive information directly from laboratories 
to alert them to the occurrence of risks to public health. In terms of informing public 
health action, these laboratory based surveillance systems are now more important 
than the notifiable disease scheme.  

Comments on the Bill  

Section 12: Lists of notifiable diseases and notifiable organisms 
HPS supports the extension of this area of legislation to cover notifiable organisms 
for the reasons given in our comments on Section 14. 

It is unclear if the wording of criteria set out in (b) in (4) would cover instances where 
there has been the deliberate release of an organism.  

Section 13: Notifiable diseases: duties on registered medical practitioners  

 HPS supports this section of the Bill for the following reasons:  
 Whilst the usefulness of notification as a legal mechanism has declined with 

the rise in laboratory reporting, there remain diseases or conditions whose 
occurrence indicates that the public may be at urgent risk of serious untoward 
consequences for their health. Knowledge of the existence of a probable case 
will alert public health agencies of the need to take concrete action to prevent 
further cases, eg tetanus, viral haemorrhagic fever. There therefore still exists 
a role for a list of legally notifiable conditions to act as necessary alerts 
especially as there is often an inevitable delay in confirming diagnosis by 
laboratory testing.  

 Because of the need to take urgent action to prevent further transmission of 
the infection, a specified time limit within which notification should occur is 
required. The period of 3 days is suitable for virtually all instances.  

 The information detailed in (6) is the minimum required to facilitate effective 
action by the NHS Board notified.  

Section14: Health risk states: duties on registered medical practitioners 

HPS supports this section of the Bill for the following reasons:  

 Since the 1980s vastly increased travel and trade have led to the realisation 
that there is an ongoing potential for the rapid global dissemination of new 
infectious diseases, (eg HIV, and the Severe Acquired Respiratory Syndrome 
(SARS)). A common feature of these epidemics of emerging infections is that 
their appearance predates the identification of a causative organism. There is 
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a need therefore for public health action to be taken on the basis of 
notification of clinical syndromes.  

 The same consideration pertains to certain potential bioterrorism threats.  
 In major outbreaks, the definition of a health risk state can enable a clinician 

to notify a public health agency even when he/she does not know the precise 
diagnosis. This will facilitate urgent action to reduce the risk of spread.  

 In certain infectious diseases, a person exposed to a pathogenic organism 
can have the capability of becoming infected and passing it on to others 
before he/she may have symptoms. The experience of SARS has shown that 
the rapid notification and isolation of such persons is essential to stop the 
rapid spread of the infection. The definition of the health risk state to include 
those who are likely to have been exposed to a health risk state will facilitate 
the taking of urgent action in such instances. The definitions in (7) will ensure 
rapid notification in such persons.  

 The experience of bioterrorism incidents, eg the Polonium 210 incident in 
London has indicated that those ontaminated with a radiological, biological or 
chemical hazard may present a risk to others. The definitions in (7) should 
cover the need to ensure rapid notification in such instances.  

 The information detailed in (6) is the minimum required to facilitate effective 
action by the NHS Board notified.  

Section 15: Notifiable diseases and health risk states: duties on health boards  
The Common Services Agency is the legal title of National Services Scotland of 
which HPS is a division. We welcome the continuation of the statutory underpinning 
of our national surveillance function.  

Section 16; Notifiable organisms: duties on director of a diagnostic laboratory  
HPS supports the development of the statutory underpinning of the current voluntary 
laboratory reporting of organisms for the following reasons:  

 As indicated above, laboratory reporting is the cornerstone of modern 
communicable disease surveillance.  

 Opportunities to legislate are limited and statute needs to last for many years. 
The current laboratory based surveillance is a voluntary NHS system. 
Although this works well, it is recognised that it is likely that in the coming 
years, for many areas of health care, including diagnostic laboratories, there 
will be more variety in the mix of private and public sector provision. There is 
no guarantee that non-NHS laboratories will participate voluntarily in notifying 
the isolation of pathogens signifying a public health risk.  

 Decision No 2119/98/EC of the European Parliament and of the Council 
indicates that Member States should communicate information on the 
epidemiological development and emergence of public health threats due to 
communicable diseases using the community network in a way which allows 
comparisons to be made for preventive and control action to be taken at 
community and national level. Case definitions, mainly based on the results of 
laboratory tests, have been drawn up to standardise reporting. The European 
Centre for Disease Prevention and Control has taken over responsibility for 
the network and co-ordinates and collates reports from the EC-wide 
surveillance system. Although not strictly necessary, statutory underpinning of 
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laboratory reporting will facilitate Scotland and the UK‘s ability to meet their 
responsibilities in this regard.  

 A similar consideration is pertinent to Scotland and the UK‘s obligations under 
the World Health Organisation‘s International Health Regulations.  

 Because of there may be need to take urgent action to prevent further 
transmission of the infection, a specified time limit within which notification 
should occur is required. The period of 10 days is suitable.  

 The information detailed in (4) and (6) is the minimum required to facilitate 
effective action by the NHS Board notified.  

 Given that NHS laboratories currently notify voluntarily the organisms included 
in the list of notifiable organisms to HPS, there should be no additional impact 
from the proposed legislation on their resources. The same cannot be said for 
private diagnostic laboratories in Scotland.  

HPS offers the following comments:  

 The definitions in (8) should be reviewed with regard to:  
 ―diagnostic laboratory‖ including those laboratories carrying out tests on 

samples of food and/or water where the detection of a pathogen can also 
indicate a risk to public health;  

 ―director‖ including scientists or senior managers.  

 Comments on the list on Schedule 1, List of Notifiable Diseases and 
Organisms are provided in Appendix 1 of this response.  

Section 17: Notifiable organisms: offences  
There is a dichotomy between penalties being placed on those responsible for 
notifying organisms when they do not fulfil that responsibility but not on those 
responsible for notifying diseases even though the risk to public health may be 
greater from the latter. There should be a common approach to both.  

Section 18: Electronic notification  
HPS welcomes this provision.  

Section 19: Notifiable diseases etc: further provision  
HPS welcomes this provision.  

Appendix 1- Comments on the list on Schedule 1, List of Notifiable Diseases 
and Organisms 

1. Clostridium perfringens - Most infections are a result of human carriage. 
Foodborne outbreaks would not be identified through identification of infection in 
humans but through identification in food. It is thought that there would be over 
notification of infections for which there is no public health intervention. 
2. Corynebacterium ulcerans - this zoonosis should be included if it is a toxigenic 
strain. There has been increased reporting of diphtheria like illness due to C. 
ulcerans in the last 5 years in the UK). 
3. Mycobacterium bovis - should be included for completeness particularly with the 
rise in bovine TB. 
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4. West Nile fever - should be included. 
5. The inclusion of all significant bacteraemias should be reconsidered.  

Dr Martin Donaghy  
Medical Director 
Health Protection Scotland  

 

 

SUBMISSION FROM HIGHLAND COUNCIL  

Given the response deadline, the appropriate Committee of the Council has not yet 
had the opportunity to fully consider the Bill. However the Director of Transport, 
Environmental and Community Services (TECS) and the TECS Chairman have 
approved the detail of this response. The Bill will be considered by the TECS 
Committee on 24 January 2008 and any further relevant comments will be forwarded 
to you. 

In general, the Council acknowledges the need for the Bill and welcomes the 
clarification of roles, powers and duties that it contains.  

However, I would comment on three points that I believe further clarification: -  

It is not clear whether the new power for local authorities to serve fixed penalty 
notices in respect of non-compliance with a statutory Nuisance abatement notice will 
absolve the author of the Nuisance from responsibility for the abatement of the 
Nuisance. Any fixed penalty served should be in addition to the author‘s liability for 
abatement of the Nuisance. Generally, local authorities have no specific budgets for 
carrying out work in default (although they currently have the power to do so) and 
therefore it is vital that the legal responsibility for abatement of the Nuisance remains 
with the author of the Nuisance irrespective of whether a fixed penalty notice has 
been issued or not.  

The duty of local authorities to ―ensure provision is made (but not necessarily 
provide) for mortuary and post – mortem facilities for all non-NHS related deaths‖ 
leaves doubt over the duty to fund such provision. Despite the statement in the 
guidance notes that ―financial involvement of local authorities would be likely to be 
minimal, because good local arrangements already exist,‖ the fact remains that the 
duty to ensure provision is a new function for local authorities and as such, additional 
resources may be required to exercise this function. Clarification is required to 
confirm whether local authorities will have a funding role in this regard.  

The new powers in relation to sun-bed facilities are noted. However the Council 
already operates a much more onerous licensing system of such premises in terms 
of the Civic Government (Scotland) Act 1982. Clarification is needed on whether 
such licensing schemes will still be legally valid.  

276



I would therefore suggest that the above issues be further considered and that the 
final wording of the legislation provides absolute clarity on the extent of the local 
authority‘s roles, powers and duties.  

Alistair Thomson 
Head of Environmental Health and Trading Standards 
Highland Council  

 

SUBMISSION FROM THE ROYAL ENVIRONMENTAL HEALTH INSTITUTE OF 
SCOTLAND 

The Royal Environmental Health Institute of Scotland (REHIS) supports the 
introduction of this Bill and takes this opportunity to make the following comments in 
relation to the general content of the Bill as presented to the Health and Sport 
Committee. 

 The redefining of ‗public health‘ is an important step and the inclusion of all 
forms of possible contamination (biological, chemical and radiological) as well 
as infectious disease is critical to ensure that this proposed legislation is fit for 
purpose.  

 As current legislation is still based on an Act drafted in the nineteenth century, 
the Bill will modernise and improve the investigatory powers available to 
public health professionals and allow them to deal with twenty first century 
challenges such as pandemic flu, bio-terrorism and accidental or intentional 
releases of harmful chemicals.  

 By placing an explicit duty on health boards, local authorities and the Scottish 
Government to make provision for public health, to appoint competent 
persons in both the health boards and local authorities and to prepare Joint 
Public Protection Plans, the Bill elevates and emphasises the importance 
placed on public health by Scottish Ministers  

 The placing of duties in relation to ‗people‘ with the health boards and duties 
in relation to ‗premises, property and things‘ with the local authority may 
achieve perceived clarity on paper. However, the Institute remains of the 
opinion that the three domains of Public Health are inextricably linked and all 
three should remain the duty of the local authority. Whilst on paper it may 
seem reasonable to split the domains, it is impossible to envisage a scenario 
where this could actually work in practice. It is still not clear how NHS officials 
will manage the day-to-day issues connected with ‗people‘ e.g. how they will 
administer exclusions without consulting the local authority, how they monitor 
and follow up exclusions and what powers they will have in connection with 
residences, food premises, workplaces, all of which currently lie with the 
Environmental Health Officers (EHOs) within the local authority. In addition 
there is potential for conflict with the administration of statutory functions 
under other existing legislation, particularly the Food Safety Act 1990 and the 
Health and Safety at Work etc Act 1974, both of which are currently enforced 
by EHOs. Furthermore, the Institute believes that enforcement duties 
undertaken by a central legal unit would be most unsatisfactory when dealing 
with local public health matters. Environmental Health Officers, whose training 
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is regulated by Royal Charter, are already working at local level and 
competent in these matters. It is unsatisfactory to remove these duties to 
officials who have no experience or training in this area of enforcement 
responsibility. The Institute does not support the transfer of legislative powers 
for the ‗people‘ from local authorities to the NHS, instead we recommend that 
existing legislative responsibilities should remain and would be improved by 
better collaboration and joint training with NHS colleagues.  

 The amendments to the Environmental Protection Act 1990 are a step forward 
in allowing for nuisance from insects, light and sewage to be more effectively 
dealt with. However, the Institute believes that an opportunity to consolidate 
current statutory nuisance law and place it back in public health realm has 
been missed.  

In relation to the designation of local authority competent persons, as the 
professional body for environmental health in Scotland, we have a long tradition in 
training, assessment, and ensuring the continuing professional development of 
environmental health professionals. REHIS would welcome continued participation in 
developing the regulations in relation to the qualifications, training and other 
requirements, to demonstrate competency.  

The Institute has also provided responses to the questions posed by the committee 
and these are enclosed.  

Kevin Freeman  
Director of Professional Development  
Royal Environmental Health Institute of Scotland  

Do you support the general principles of the Bill and the key provisions it sets out?  
The Bill has been drawn to the attention of the membership and there have been no 
significant adverse comments received regarding the bill at this stage. The Institute 
is pleased with the final general direction of the Bill. 

Are there any omissions from the Bill that you would like to see added?  
Section 23 
This section details the powers of the Investigator to copy or remove from premises 
evidence in the form of records, articles, samples and other information. A provision 
should be added to this section which requires the Investigator to leave an official 
receipt or notice with the owner, occupier or person in charge of the premises which 
details those items taken, removed or copied. This would be in line with current good 
enforcement practice, will reduce the risk of any future complications regarding 
exactly what was taken from the premises and will provide a clear link in the chain of 
evidence as the investigation progresses.  

Section 90  

The general provisions of this section are supported, but it is felt that this section 
would better protect public health if the following additional requirements were added 
as a minimum. 

 A statutory minimum age of 18 is set for the users of sunbeds  
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 The prohibition of unmanned facilities  
 A duty on local authorities to inspect sunbed premises  

It is noted that the Committee were minded to include these requirements at the last 
meeting.  

In addition to the above the Institute believes that the Bill should also include a 
requirement for the operators of sunbed premises to be trained in the safe 
operations of their facilities. In order for the operators of sunbed premises to provide 
effective information to users of the facility on the health effects of using sunbeds 
they themselves should be trained to a level commensurate with the scale of the 
operation.  

Section 95(3)  
It is not clear in the current version of the Bill if the service of a fixed penalty notice in 
respect of non-compliance with a statutory nuisance abatement notice will absolve 
the author of the nuisance from the responsibility (and cost) for the abatement of the 
nuisance. The punitive measure of a fixed penalty should be in addition to the 
responsibility to abate the nuisance. Therefore, in order to remove ambiguity the Bill 
should state that the legal responsibility for the abatement of the nuisance remains 
with the author regardless of whether a fixed penalty notice has been served.  

It is suggested that where a fixed penalty remains unpaid after the expiry of the 
period for payment, it is enforceable in like manner as an extract registered decree 
arbitral bearing a warrant for execution issued by the sheriff for any sheriffdom. It is 
unlikely that all nuisance matters will be referred to the Procurator Fiscal and when 
they are it is unlikely that all will be pursued. This would give provision for Local 
Authorities to follow up in a practical manner any unpaid fixed penalty notices. 
Without this provision, or a similar provision, non payment of a fixed penalty notice 
may become the norm.  

Have you any comment on the practical implications of putting these provisions in 
place and the consideration of alternative approaches?  
Notwithstanding the Institute‘s support for the regulation of sunbed operations 
included in this Bill, some authorities already require the licensing of these premises 
under the terms of the Civic Government (Scotland) Act 1982 and in many cases the 
conditions attached to the licenses are considerably more onerous than the 
requirements proposed in the Bill. Clarification is therefore required as to whether 
such licensing schemes would still be valid should the Bill become law as an Act of 
Parliament.  

Some further guidance will be required in relation to the practical applications and 
implications of the fixed penalty notice scheme. This guidance will be needed 
promptly after the passing of the Bill.  

The Royal Environmental Health Institute of Scotland (the Institute) has been in 
existence for over 125 years and has around 1,200 members the majority of whom 
are Environmental Health Officers working in that capacity for Scottish local 
authorities.  

279



The objects for which the Institute is established are for the benefit of the community 
to promote the advancement of Environmental Health by:  

 stimulating interest in and disseminating knowledge concerning 
Environmental Health;  

 promoting education and training in matters relating to Environmental Health; 
and  

 maintaining, by examination or otherwise, high standards of professional 
practice and conduct on the part of Environmental Health Officers in Scotland.  

Environmental Health Officers in Scotland are part of a graduate only profession and 
by virtue of their under-pinning academic education, professional practical training, 
professional qualifications and experience are well placed to apply a holistic public 
health approach to the education of the public and to the enforcement of a wide 
range of environmental and public health legislation.  

The Institute, which is Incorporated by Royal Charter, is an independent and self-
financing organisation. It neither seeks nor receives grant aid. The Institute‘s 
charitable activities are funded significantly by the subscriptions received from its 
members.  

 

SUBMISSION FROM SCOTTISH BORDERS COUNCIL  

In relation to the above, please find detailed below Scottish Borders Council‘s view 
on the proposals contained within the proposed Public Health etc (Scotland) Bill:- 

Do you support the general principles of the Bill and the key provisions it sets out?  
Scottish Borders Council fully supports the principles of the Bill and the provisions 
set out therein. It is felt that it is long overdue that public health legislation be 
updated and amended in order to take account of the current situation and possible 
future requirements.  

Are there any omissions from the Bill that you would like to see added?  
In Part 3 there appears to be no provision made for recovery of costs incurred for 
taking and analysis of samples, or any clean up work required. There is a provision 
in Section 76 to deal with Part 5 of the Act, and it is felt that a similar provision 
should be included for Part 3.  

In Part 1 of the Bill, Section 7/2, it states that the Health Board must consult the 
relevant Local Authority while preparing a joint Public Health Protection Plan. It is felt 
that this should be altered to make the drawing up of the Health Protection Plan a 
combined duty of the Local Authority and Health Board, rather than the Health Board 
being the primary provider and consulting with the Local Authority.  

In Section 95, Subsection 4, it is proposed that in the case of a nuisance relating to 
industrial trade or business premises, the amount of fixed penalty should be £400. 
This is considered to be insufficient and may not be a suitable deterrent to certain 
companies. It is suggested that this figure should be increased to perhaps a 

280



maximum of £1000 if the notice is not complied with. Consideration should also be 
given to increasing the amount of the fixed penalty if the fine is not paid within a 
specified period of time.  

The Act should clarify the Local Authority‘s requirements as to appointing staff to 
undertake the duties contained within the proposed Act. For example, Section 5 
requires the Local Authority to appoint a competent person, Section 21 requires 
Public Health Investigators to be appointed by the Local Authority, Section 27 allows 
for any other person authorised by the investigator, and Section 68(8) also mentions 
an authorised officer of the Local Authority, and Section 69, Subsection 2 any other 
person authorised by the authorised officer. It may be better if these authorisations 
were combined into a single definition.  

In part 8 of the Bill regarding sunbeds, Scottish Borders Council feel that it would be 
an improvement if the licensing of sunbeds were to be introduced, rather than 
regulation. This would bring the premises into line with activities such as tattooing 
and skin piercing, and Local Authorities could perhaps recover some of the costs 
involved in undertaking inspections of sunbed premises.  

Have you any comment on the practical implications of putting these provisions in 
place and the consideration of alternative approaches?  
Apart from those outlined in paragraph 2 above, Scottish Border Council have no 
comment to make.  

Ken Jones  
Environmental Health manager 
Scottish Borders Council  

 

SUBMISSION FROM SOUTH LANARKSHIRE COUNCIL 

South Lanarkshire Council welcomes the Public Health etc (Scotland) Bill. The broad 
principles within the Bill, which are designed to strengthen health protection 
provisions for the people of Scotland, are relevant and appropriate. The previous 
Public Health (Scotland) Act dates back to 1897 and new legislation to deal with new 
and emerging health protection issues is long overdue. 

In relation to the division of people and premises with NHS Boards and local 
authorities having responsibility respectively, it is important to note that this should 
not deter current practice of local authority Environmental Health Officers 
undertaking investigatory work in relation to foodborne infection outbreaks and 
incidents, and communicable disease. Whilst NHS Boards have responsibility for 
people issues it should not impinge on the duties of Environmental Health Officers in 
interviewing people during investigations. Existing arrangements through Incident 
and Outbreak Control Teams would ensure that this would be appropriately 
managed.  

South Lanarkshire Council welcomes the proposals in respect of Joint Public Health 
Protection Plans, however, the Bill suggests that the Plans are drafted by NHS 
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Boards with local authorities being consulted. In the spirit of co-operation, as detailed 
in the Bill, the Council would seek a change which determined that Joint Plans are 
jointly drafted by both NHS Boards and local authorities. This would ensure that Joint 
Plans are produced as opposed to merely a Plan which has been through a 
consultation process.  

In relation to Section 67 in Part 5 of the Bill, Provision of facilities for disinfection etc 
it is suggested that the wording should reflect what will happen in practice. It is 
suggested that the section should set out the local authority duty to demonstrate that 
arrangements are in place for the provision of facilities and equipment to disinfect, 
disinfest and decontaminate things and premises rather than make it a duty to 
provide. Specialist facilities and equipment will require to be used in some 
circumstances and it would be costly for local authorities to purchase some items 
which may be used only on occasion.  

The power to make further provision regarding statutory nuisances is welcome, 
however, further guidance is required in relation to the circumstances in which fixed 
penalty notices (FPN‘s) could be served. It is presently understood that within the 
Bill, where someone has not complied with a notice requiring them to abate a 
nuisance, the local authority can serve a FPN. Where an FPN is paid it absolves the 
person causing the nuisance from any further legal action, however, the nuisance 
will continue to exist. It would appear that the only recourse would be for the local 
authority to carry out remedial works to abate the nuisance and thereafter recover 
costs. As recovering costs can be problematical it is likely that local authorities would 
be unwilling to serve an FPN and continue to take legal redress through the courts 
where a notice has not been complied with. It is also noted that local authorities will 
not benefit from income from FPN‘s which would further dissuade them from using 
this specific measure. Further consideration on the use of FPN‘s is required.  

Part 5 of the Bill refers to premises that are infected, infested or contaminated, 
however, not all sections refer to these in a consistent manner. In some instances 
infested is missing when referring to infected, infested, or contaminated. Proof 
reading should resolve this minor issue.  

In relation to additional costs it is difficult to identify specific budgetable costs. 
Additional costs are likely to be incurred from time to time where local authorities 
require to disinfect, disinfest or decontaminate premises where responsibility cannot 
be established. This will also occur in relation to the abatement of nuisances. In a 
major or complex incident costs could be significant i.e. anthrax and local authorities 
will not have budget provision for such eventualities.  

Cost recovery is also a concern for local authorities where work has been carried out 
by them in default. Recovery of expenses is covered by Section 76, however, it is 
always a concern that recovery provisions may not be as robust as required when 
put into practice which can act as a deterrent in local authorities enacting provisions.  

Whilst the Bill provides for local authority competent persons the Council would 
welcome Regulations which would define the competent persons rather than having 
the detail in the primary legislation. This would provide both flexibility and future 
proofing. It is recognised at present that Environmental Health Officers are the only 
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local authority professionals who possess the qualifications, skills, training and 
knowledge required to undertake the local authority provisions of the Bill.  

In conclusion, South Lanarkshire Council support the Public Health etc (Scotland) 
Bill and the observations stated are intended to further improve the contents of the 
Bill.  

Robert Howe  
Head of Environmental & Strategic Services 
South Lanarkshire Council  
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Public Health etc (Scotland) Bill: 
Stage 1 

The Convener: First, I want to make sure that  
nobody will be embarrassed by having their mobile 
phone or their BlackBerry on—please would 
witnesses, committee members and members of 
the public ensure that those are switched off? 

This is the committee‟s second oral evidence 

session on the Public Health etc (Scotland) Bill. At  
last week‟s meeting, the committee heard from the 
bill team and from witnesses with a particular 
interest in part 8 of the bill, which deals with the 
health effects of sunbed use. Today, we will  
discuss the bill in round-table format, with 
representatives—who, I am afraid, have been 
seated among the committee members—from two 
main groups that are affected by the bill: national 
health service boards and local authorities. There 
are also representatives of a number of disciplines 
within those organisations. We hope that by using 
the round-table approach, rather than the more 
traditional question-and-answer format of evidence 
taking, there will be more of a dialogue between 
the various witnesses.  

The committee is here to listen, and we hope 
that the interaction between the groups will point  
us in the directions on which we should be 
focusing. I intend to move through the various 
parts of the bill, beginning with part 1. I will allow 
witnesses to comment first and then I will follow 
the usual format by asking committee members to 
indicate if they want to ask questions. I have a 
peach-coloured list that I am told is for witnesses, 
and a green list for committee members.  
Witnesses and members will go on the list, and we 
will do the usual. As time is pressing, it will be 
helpful i f we have brief comments and crisp 
questions. Witnesses who wish to comment on a 
particular part should do so through the chair. I am 
sure that it will all settle down, even if nobody has 
done this before.  

I will not make introductions—we can all see 
who everybody is from the nameplates. We will cut 
to the chase and start with part 1, on public health 
responsibilities. Does any of the witnesses wish to 
make any comments in relation to provisions in 
part 1 that should be drawn to the attention of the 
committee, so that any concerns can be flagged 
up to ministers?  

Dr Charles Saunders (British Medical 
Association Scotland): The British Medical 
Association Scotland certainly welcomes the 
clarity that is being introduced on the division of 

284



441  16 JANUARY 2008  442 

 

legal powers between local authorities and health 
boards. However, we would be concerned if the 
current good working arrangements between local 
authorities and health boards, in relation to 
environmental health officers, were to be lost. 

Currently, environmental health officers do a 
large part, if not most, of the investigation into 
food-borne illness. It is important that that  
continues. Although there does not appear to be 
anything in the bill to prevent that from continuing,  
we would be concerned if, in line with the division 
of legal responsibilities, anyone got the impression 
that there was an intention to divide the working 
arrangements. 

Dr Martin Donaghy (Health Protection 
Scotland): I support those comments. We 
welcome the distinction and we think that it will  
help, particularly in outbreak situations, to resolve 
some of the di fficulties, such as those that  
occurred a few years ago when there was a major 
outbreak of E coli 0157 in Lanarkshire and central 
Scotland. We also want the current arrangements  
between local authorities and NHS boards to 
continue and to be strengthened, particularly in 
relation to food-borne infection.  

The Convener: Can you elaborate on the 
difficulties that you mentioned? 

Dr Donaghy: When there is an outbreak,  
particularly a significant outbreak, there needs to 
be clarity in the command-and-control 
arrangements so that it is clear who has overall 
responsibility for key decisions. Given that the 
major considerations in an outbreak relate to 
human health,  the agency that has prime 
responsibility for meeting health needs—the 
NHS—should have prime responsibility for those 
arrangements. During the significant outbreak that  
I mentioned, at times there was confusion about  
responsibilities and about reporting, particularly on 
some of the issues related to the origin and 
distribution of food. We think that the provisions in 
the bill will help to overcome those difficulties. 

Dr Eric Baijal (Highland NHS Board): I 
underline the importance of what Dr Saunders  
said. A helpful initiative that has been discussed is  
the joint employment of the medical officer of 
health, now known as the director of public health,  
by the local authority and the NHS. I appreciate 
that that is a little more complex when multiple 
local authorities partner the same NHS board.  
Greater Glasgow and Clyde NHS Board has a 
joint director of public health with Glasgow City  
Council. Perhaps not all my colleagues would 
support such a move, but a number of them 
would. I think that it would help to prevent some of 
the issues that Dr Saunders mentioned from 
arising.  

Robert Howe (South Lanarkshire Council):  
From a local government perspective, I also 
support Dr Saunders‟s views. It is important to 
ensure that the bill does not impinge on the 
current working arrangements for food-borne 
infection investigations, which involve local 
authority officers. We are obviously looking at the 
people and premises split. The local authority  
officers should continue to do that work, albeit that  
the information will be managed and co-ordinated 
by health boards. 

Mary Scanlon: I have a question for Dr 
Saunders, with his BMA hat on, about competent  
persons. A briefing from the BMA raises serious 
concerns about who should be a competent  
person. It states that a competent person should 
be a  
“trained and exper ienced public health doctor or nurse.”  

Can you brief the committee on why you are so 
concerned about the designation of competent  
persons? 

Dr Saunders: I assume that the details of the 
proposal will be available for stage 2, and we 
would certainly welcome the opportunity to submit 
additional evidence then.  

We firmly believe that someone with clinical 
experience should undertake the role because the 
decisions or actions of the competent person will  
affect individual members of the public and,  
sometimes, patients. In our view, the only people 
who should be allowed to take such decisions or 
actions are either people who are properly trained 
and medically qualified consultants in public health 
medicine, or nurses with appropriate experience 
and training, who, by and large, would be the 
current nurse specialists in health protection who 
work at most health boards.  

We want to ensure a balance between the 
protection of the public and the rights of the 
individual, and between the risks and benefits to 
both. We feel firmly that, because of the potential 
adverse effects on individuals, decisions should be 
made only by somebody who has experience of 
working with people when they are at their most  
vulnerable—for example, patients—and a 
professional obligation to do so properly, and who 
can be removed from their professional register i f 
they fail to do that. We firmly believe that that  
essentially means a registered doctor or a 
registered nurse with appropriate experience.  

Dr Baijal: I appreciate what Dr Saunders said,  
but using the definition “competent person” is  
helpful to us in the north of Scotland, where we 
deal with population supersparsity. There are 
something like six people or fewer per square 
kilometre there, compared with the Scottish 
average of 66 people per square kilometre. To 
maintain a service to people in outlying areas, we 
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need multiskilled, pluripotential people, so the 
definition “competent person”, which would ensure 
that people have the appropriate competence, is  
helpful. Dr Saunders spelled out in detail  the ways 
of evidencing such competence.  

Mary Scanlon: That is helpful, but do the 
witnesses representing local authorities have 
concerns about the designation of a local authority  
competent person? 

Robert Howe: We would certainly propose that  
environmental health officers would be the local 
authority competent persons. They have the 
appropriate skills, training and knowledge; no 
other local authority professional has the same 
skills and knowledge. As things stand, we do not  
envisage any move from that view. 

Ross Finnie: I return to the first point that Dr 
Saunders made, which was specifically about  
food-borne disease but which impinged on the 
bill‟s attempt to clarify the division of responsibility  
between local authorities and health boards. Can 
the witnesses tease that out a little? The 
implication of Dr Saunders‟s comment seems to 
be that that clarity will be lost unless more detail is  
provided in the bill. It is difficult to imagine that,  
given the current degree of expertise in local 
authorities, they could meet the bill‟s requirement  
for them to co-operate with health boards. 

The bill makes a clear distinction between 
responsibility for people and responsibility for 
premises. Are the witnesses concerned that, over 
time, there might be a diminution in the skills that 
local government environmental health officers  
possess and that that could result in a problem, 
unless the bill is clearer in relation to food-borne 
diseases? 

Dr Alison McCallum (Lothian NHS Board):  
The current position is that, in an incident  
situation, the General Medical Council recognises 
the appropriate envi ronmental health specialist as  
a member of the clinical team, so they have some 
status in such situations. In a reciprocal sense,  
directors  of public  health and consultants in public  
health have a formal role in the local authority. If 
there is a move to deformalise the current  
arrangements, problems may emerge over time,  
as has happened in other countries. The current  
arrangements work well, so we want the phrasing 
in the bill to be set out in a way that ensures that  
the current situation continues. Beyond the issue 
of food-borne disease, we work closely with our 
environmental health colleagues on environmental 
hazards to human health.  

10:30 
Dr Andrew Riley (Scottish Directors of Public 

Health and Faculty of Public Health): The bill is  
important to strengthening the relationships and 

capabilities for co-operation between health 
boards and local authorities. It is fair to say that, in 
several local authorities, differences of opinion 
have been expressed about the positioning of our 
environmental health colleagues. The competent  
person issue is crucial to emphasising how vital 
environmental health departments and officer 
experience are to implementing the bill. It is  
important that we take cognisance of that. 

On co-operation between the two sides, it is 
easier for the local authority to designate a 
competent person, provided that environmental 
health officers are there and supported. The 
competent person debate has a different angle for 
health boards and for the short -life working group 
in which many people around the table have been 
involved. The focus has correctly been on how to 
define the duration and type of clinical experience 
that somebody needs to be a competent person.  
From a medical and nursing point of view, I fully  
agree with that. However, it is important to 
highlight the fact that, south of the border, non-
medical public health specialists are becoming 
involved. The group‟s difficulty is determining how 
much public health experience is necessary for 
someone to qualify as a competent person. Work 
on the criteria for defining a competent person will  
go in that direction.  

Dr Donaghy: Mr Finnie asked whether the bil l  
could result in any future dilution of co-operation.  
To safeguard against that risk, the bill institutes 
greater formality and greater transparency in 
collaboration between boards, the NHS and local 
authorities on developing joint public health 
protection plans to make more visible how that  
function will be discharged. We hope that that will  
be one safeguard.  

Under the current arrangements, the NHS and 
environmental health professionals have concerns 
about the capacity in local authorities to deal with 
environmental health in general. The Scottish 
Government is to create a working group to 
examine that. However, I see nothing in the bill  
that would impede further the development of the 
environmental health function. The greater clarity  
and the stronger duty to co-operate on protecting 
public health will help.  

We need a competent person on the people side 
to assess the risk to public health, to assess 
whether how we are controlling that is  
proportionate and to communicate that in the legal 
process and to the public. The Faculty of Public  
Health, which trains professionals in those 
competences, has reached the view that being a 
doctor is not necessary to discharge those 
functions and receive specialist training. In 
England, specialist training in those functions is  
being developed for people who are not doctors.  
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My personal view is that the great majority of 
professionals who discharge the functions will  
continue to be doctors, but other professionals  
who are appropriately trained will be able to 
discharge the functions at a level that will be 
equivalent to that of doctors, i f they are accredited 
through the training programmes. 

The Convener: I call Dr Saunders, Dr Riley and 
then—I need my glasses to see the name—Dr 
McGuigan.  

Dr Saunders: I should be grateful that I am 
sitting close to you, convener, so that you can call 
me to speak. 

The Convener: You have such a gentle voice 
that I have to lean over to hear you.  

Dr Saunders: There is no point in my repeating 
what I said about the competent person. As for Mr 
Finnie‟s question, the bill sets out clearly the legal 
powers and responsibilities—basically, NHS 
boards deal with people and local authorities deal 
with premises. It is quite important that nothing 
appears in the bill that suggests that the current  
working arrangements, which work well, should 
not continue. 

I agree with what my colleague Martin Donaghy  
said about the concern that most local authority  
environmental health departments are 
underresourced for the job that they do.  

Dr Riley: The Faculty of Public  Health strongly  
supports the position on competent persons and 
medics, non-medics and nurses—that is, a 
multiprofessional basis for public health. The key 
thing is to ensure that the competent  person—
whoever they are—has adequate experience to 
undertake their tasks. That is already happening in 
England, but Scotland needs to satisfy itself on the 
criteria that we set. 

Dr Christopher McGuigan (Consultants in 
Public Health Medicine): I echo the first point  
that Charles Saunders made. I represent the 
communicable disease and environmental health 
sub-specialist group of consultants in public health 
medicine. They are the people within the health 
boards who are responsible for co-ordinating the 
surveillance and incident-response function with 
regard to communicable diseases and 
environmental incidents. My group was strongly  
and consistently of the view that, to fulfil the role 
safely, a health board competent person needed 
to have clinical and public health skills, knowledge 
and experience and to work within the 
accountability frameworks that are provided by 
membership of the GMC or the Nursing and 
Midwifery Council. 

Dr Simpson: Are our witnesses content with the 
current framework in the proposed primary  
legislation and that competent persons should be 

defined largely by subordinate legislation, or is the 
bill inadequate in anyone‟s view?  

Dr Saunders: BMA Scotland would prefer the 
bill to specify doctors and nurses with appropriate 
experience, but we recognise that times change 
and that, in a number of years, the situation might  
have changed sufficiently for it to make more 
sense for other people to undertake that function. I 
think that that was the logic behind specifying 
competent persons in regulations rather than in 
primary legislation. 

The Convener: Yes. One gets a bit hogtied with 
primary legislation. There is more flexibility in 
regulations. 

We move on to part 2, “Notifiable diseases,  
notifiable organisms and health risk states”, which 

takes us from section 12 to section 19. I 
understand that all the witnesses have copies of 
the bill  in front  of them. Just pitch in i f you want  to 
make a comment. 

Dr Donaghy: My organisation is the national 
centre responsible for collating information on 
communicable disease and many of the health 
impacts of environmental hazards. We welcome 
the changes in part 2. First, they recognise the 
reality of how we monitor this health problem, 
particularly through the laboratory sector.  
Secondly, they align us with the responsibilities  
that are now placed on us to inform the European 
Union‟s European Centre for Disease Prevention 
and Control for a range of hazards to health, which 
are laid out in an EU directive. Thirdly, the 
provisions on health risk states give us the 
flexibility to monitor new illnesses and align us with 
our responsibilities  under the World Health 
Organization‟s International Health Regulations 
(2005). Fourthly, they clarify individual 
professionals‟ duties and responsibilities in terms 
of risk to the public. 

The provisions on non-human diagnostic  
laboratories may need to be strengthened. For 
example, in England, the Department of Health is  
considering broadening responsibility to 
laboratories that carry out tests on food. That is  
because hazards to health and risk to public  
health can often be detected initially in non-human 
health laboratories. We welcome the provisions in 
part 2 of the bill but think that there is scope to 
strengthen them in that area.  

Dr Riley: On notifiable diseases, the proposed 
changes enable us to update the list of diseases,  
which was initially specified more than a century  
ago. The ability to regulate is absolutely key to 
that, so that we can change and update the list in 
real time, as it were. 

Section 16, “Notifiable organisms: duties on 
directors of diagnostic laboratories” formalises 
what was a voluntary system. It also includes 
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public and private institutions, which strengthens 
the system, and that is important. The other view 
is that it gives us an ability to look at new, 
emerging organisms as well as re-emerging 
organisms, as we experienced recently in the 
Borders with the anthrax outbreak. 

There will be quite a lot of debate about the 
health risk states. I support Dr Donaghy‟s  
comment about giving us flexibility if a person is  
known or suspected to have been exposed to 

“(a) a highly pathogenic infection; and  

(b) any—  

(i) contamination;  

(ii) poison; 

(iii) other hazard”,  

and that flexibility is crucial. 

Dr Saunders: We are not entirely sure that the 
provision on health risk states will work. A doctor 
is likely to suspect that someone might have a 
health risk state only if the person themselves 
brings it to the doctor‟s attention.  

We are also concerned that, given the risk that  
the person who discloses the information might  
find themselves quarantined or put in detention, it  
is far less likely that they will seek help or medical 
advice. The provisions might have the opposite 
effect to the desired one, which is to reduce the 
risk to the public; they might actually increase that  
risk. 

On the duties of directors of diagnostic  
laboratories, consultant microbiologists—who, as  
the bill stands, would be the people who would 
bear responsibility—have expressed a number of 
concerns. Many of them have told us that they do 
not have the managerial authority within 
laboratories to do what would be required. For that  
reason, it would be more sensible for the duty to 
be laid on the owner or manager of the diagnostic 
laboratory rather than the person who provides 
medical input to the laboratory. 

The Convener: This has been quite an 
interesting area.  

Dr Donaghy: The health risk state provisions 
pull Scotland into line with European and 
international regulations. They result from the 
severe acute respiratory syndrome outbreaks in 
Toronto and Hong Kong, when we had a new 
disease that was typified by a range of symptoms, 
but we could not call it a disease. Knowledge of 
cases of such illnesses needs to be fed into the 
public health system by individual practitioners  to 
prompt action to control such problems. Therefore,  
the definition needs to broaden, away from 
“diseases” to “health risk states”. 

Secondly, control of SARS, which was a totally  
novel disease, the repercussions of which were 
unknown at the time and quite severe, was 
exercised by controlling the movement and mixing 
of contacts. Internationally, it was recognised that  
there was a need to know about cases and for 
contacts to be notified so that measures could be 
put in place.  

The instigation of the move towards defining 
health risk states, rather than identifiable diseases,  
is a result of practical experience of controlling a 
totally novel disease that appeared in a 
population. The lesson from SARS, which spread 
rapidly through the world, is that Scotland cannot  
be exempt from that process. 

10:45 
Dr Riley: That is a perfect example of what I 

was talking about.  

Dr Simpson: My concern relates to section 
14(7), on page 9 of the bill, which states that the 
definition of “health risk state” includes “a highly  
pathogenic infection”. I accept entirely the 

example that has been given, but does the 
definition include all notifiable diseases? Under the 
bill, “a highly pathogenic infection” or  

“any— 

(i) contamination;  

(ii) poison; 

(iii) other hazard,  

which is a signif icant risk to public health” 

constitutes a health risk. Who defines those 
terms? How, where and when are they defined? At  
the moment, the provision is written extremely  
broadly and seems to apply to all notifiable 
diseases. That is not what you are talking about,  
and it is not how I would expect health risk state to 
be defined. If it is defined as all notifiable 
diseases, the bill will place a massive burden on 
primary care, in particular, which will be the main 
point of contact. 

Dr Riley: SARS has been given as an example 
of a new infection. The provision is intended to 
give us the ability to respond before a definitive 
diagnosis has been made. I was going to give the 
example of long-haul flights and viral 
haemorrhagic fever. Although a definitive 
diagnosis cannot be made immediately, it is clear 
that something is critically wrong. In such 
situations, we need to be able to define a risk state 
even without a definitive diagnosis. We can 
change and update definitions over time through 
regulations. 

Dr Donaghy: The debate on how wide the 
definition of “health risk state” needs to be is 

crucial, but our experience of the unexpected is  
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that it will come from left field. There is a concern 
that defining “health risk state” too tightly could 
limit our capacity to respond. It will be defined by 
public health organisations, based on our practical 
experience of symptoms, signs and diagnostic 
tests. A health risk state may not meet the criteria 
for being regarded as a disease, as we may not  
find an organism. We need a backstop that will  
give us the ability to define a constellation of 
symptoms and signs and to conduct basic  
diagnostic tests that will indicate where we can 
take relevant action. We do not know what will  
happen in 10, 20 or 30 years. If we define “health 

risk state” too tightly, how we respond to a 
situation may be inhibited legally.  

Dr Saunders: I repeat that we view the 
provision as unworkable. The definition of a health 
risk state is so vague as to be unusable. We would 
not have a problem if the bill said that a health risk  
state is anything that the Scottish ministers say it  
is in a particular situation. That would make sense,  
as it could be very specific and could be changed 
as and when needed. However, there are a vast  
number of highly pathogenic infections that are not  
easily transmissible from one person to another.  
My reading of the bill may be wrong, but I 
understand it to say that, theoretically, a registered 
medical practitioner should notify cases of every  
one of those. There would be so much noise in the 
system that the provision would not pick up what it  
is intended to pick up. We would prefer the bill to 
refer to conditions defined by the Scottish 
ministers, as and when that is necessary. 

The Convener: Alternatively, the BMA could 
suggest to members an amendment to the 
provision.  

Ian McKee: I want  to pursue the same issue.  
The last item on the list of notifiable organisms 
that laboratory directors are responsible for 
notifying is 
“Any other clinically signif icant pathogen found in blood”.  

My reading of that  is that it  is the duty of the 
laboratory director to decide what is a “clinically 
significant pathogen” rather than a matter of their 

being told whether there is any new addition to the 
list in schedule 1. It is a catch-all sentence, but it is 
the clinician or the laboratory director who must  
decide, which I would have thought gives scope 
for different laboratories to notify different things.  
After all, there are plenty of organisms that could 
be said to be clinically significant although one 
assumes that it is not the intention of the bill  to 
capture them. Chlamydia and similar organisms 
are clinically significant and they are pathogens. Is  
that more than just an academic observation? Will  
the bill pose a problem for laboratory directors  
when it becomes an act? 

Dr Donaghy: Let me clarify the difference 
between the provision on health risk states and 
that provision. The provision on health risk states 
is to enable cases to be notified when we do not  
know what the pathogen is, as happened with 
SARS. It is distinct from the laboratory provision.  
The World Health Organization and the 
international health regulations put  the onus on 
states to have the ability to notify and respond 
when we do not know what the causative 
organism is and, therefore, do not have the 
laboratory test or laboratory provision. The clear 
lesson from SARS is that we need that. 

The duty to notify any other organism that is  
detected in blood beyond those that are listed in 
the bill  as being notifiable recognises that blood is  
sterile and that it should not contain an organism 
or pathogen. Were we to see in the isolate—as we 
sometimes see in relation to health-care 
associated infection—a pathogen appearing in the 
blood as a result or an unintended consequence of 
a health care procedure, the provision enables 
laboratories to notify that so that relevant action 
can be taken.  

In certain instances, we will need rapid 
notification and a rapid response if we see a 
pathogen that is not on the list but is regularly  
being picked up in blood and could need a public  
health response.  

Dr Baijal: I will develop in a little more detail  
some of the ideas that Dr Donaghy has 
expressed. Without disrespect to members, I think  
that it is important that the risk states are 
professionally defined, although politicians may 
wish to take action on professional advice. Health 
Protection Scotland is a national agency that co-
ordinates surveillance, and health risk states will  
be detected and defined on the basis of 
surveillance and professional principles. As we 
have heard,  that process must be able to adapt  to 
a changing context, so it needs to be flexible. 

The other issue that I want to mention is the 
speed of response.  We would not want the 
process to be unduly protracted, as very quick  
action sometimes needs to be taken. The chief 
medical officer and his team have a role in 
providing advice.  

Ian McKee: I can see the logic in bodies such 
as Health Protection Scotland telling laboratories  
that a circumstance has changed and that  
something should be notifiable. However, my 
reading of the bill is that directors of laboratories  
will make that  decision rather than an outside 
agency—that is my point. I wonder whether that is  
the case or whether I have misread the bill.  

Dr Riley: It will enable directors of laboratories  
to pick up novel issues—it is a positive 
development and a strengthening of the system. 
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Such issues must arise somewhere, and that may 
be in local laboratories. I again use our example of 
rare organisms turning up to illustrate the point.  
Instead of seeing the provision as an imposition,  
we should see the ability of lab directors to notify  
organisms about which they have concerns as a 
positive development. 

The Convener: Does Dr McCallum want to 
come in now? I am sorry  that I missed you out  
earlier.  

Dr McCallum: No. Dr Riley picked up my point. 

Dr Simpson: I am getting slightly confused. Two 
issues are involved. First, there is the issue of the 
organisms that come under section 16, “Notifiable 
organisms: duties  on directors of diagnostic 
laboratories”, to which Dr McKee referred. I 
understand fully Dr Riley‟s point that we should 
have a permissive system. However, the duties on 
the director require them to act.  

If a director thinks a matter is important, they wil l  
report it, but i f a director thinks that it is not all that  
important and fails to report it, they will be found to 
have failed in their duties under the act. That is  
quite different from encouraging laboratories to 
report. The catch-all  provision should be written in 
such a way as to encourage laboratories to act. It 
could require them to do so, but a punitive duty is 
not appropriate. 

That issue is separate from the definition of 
health risk states that I raised. Section 14 
concerns the duties on medical practitioners and 
subsection (1) states: 

“This section applies w here a registered medical 
practitioner has reasonable grounds to suspect that a 
patient w hom the practitioner is attending has been 
exposed to a health ris k state.” 

Who will define that? Who will indicate to 
practitioners that they must give notice? I accept  
Dr Donaghy‟s point that there may be new 
pathogens that are not yet identified. However,  
someone somewhere in Health Protection 
Scotland will be advising ministers, who should 
then say that there is a problem and, rapidly after 
that, tell practitioners, “If this set of symptoms 

arises, we require you to notify.” As it is drafted,  
the provision is too much of a catch-all and puts  
too much onus on practitioners. Much clearer 
guidance from the top must be built into the 
primary legislation.  

I ask the witnesses to tell me if my reading of the 
bill is wrong, but that is how I read it. 

Dr Riley: I have a brief example, which Martin 
Donaghy may want to pick up on. The clostridium 
novyi infection affected drug addicts in Glasgow. If 
we had not had international co-operation, it would 
have been incredibly difficult for us to get an 
identification of that.  

Health risks should be defined locally, then 
nationally. Basically, one should work up the 
system until one gets a definitive diagnosis. In the  
Glasgow case, diagnosis was achieved only with 
international co-operation. 

Dr Donaghy: The provision would work in the 
way in which Dr Simpson described. I return to the 
SARS outbreak. We did not know whether SARS 
would come to Scotland. A definition was reached 
internationally. It was sent to my organisation,  
Health Protection Scotland, and we then agreed it  
with the then Scottish Executive and cascaded it  
down the system through NHS boards and the 
hospital and general practitioner sector.  
Suspected cases were then notified to us on the 
basis of the clinical definition.  

Similarly, as Andrew Riley said, when we had a 
significant outbreak among injecting drug users in 
Glasgow and 20 deaths, we did not know what the 
pathogen was, although we knew that there was a 
distinctive clinical syndrome. We cascaded 
through the system and asked people to notify so 
that we could investigate adequately and respond.  

Our experience of SARS and clostridium novy i 
tells us that if we paint an adequate picture of the 
syndrome for doctors, they will notify. Recently, 
there was an unusual outbreak in the Bridge of 
Allan area, which was associated with an abattoir.  
For quite a few weeks, we did not know what the 
disease was, but it turned out to be a disease 
called Q fever. We were being notified on the 
basis of clinical syndrome, which is a state, not a 
specified disease. The international experience is  
that systems need to be underpinned with 
statutory provisions. That is the thinking behind 
the introduction of the bill.  

Rhoda Grant (Highlands and Islands) (Lab): 
Could such matters be dealt with through advice 
from ministers and professionals? If the definition 
in the bill is too narrow, we will not pick up on new 
issues that come into the system, but i f it is too 
loose it might  lead to an awful lot of noise in the 
system, which might hide serious cases. Would it  
help if guidance were attached to the bill?  

11:00 
The Convener: I will group together questions 

on the issue.  

Mary Scanlon: I make quite a narrow point. We 
are talking about a crucial aspect of the bill, which 
will depend on co-operation between health 
professionals and local government, so I am 
surprised that it says in the policy memorandum 
that the decision was taken to legislate 

“to discontinue the fee payable to general practit ioners for 
notif ication.”  
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The bill depends on general practitioners. Will Dr 
Saunders  say why there is a proposal to withdraw 
fees at such a crucial time? 

Ross Finnie: In section 14(7), “health risk state” 

is defined as  
“(a) a highly pathogenic infection; and 

(b) any—  

(i) contamination;  

(ii) poison; 

(iii) other hazard,  

which is a signif icant risk to public health.” 

That is the only definition of “health risk state” in 
the bill—it is only referred to in section 104,  
“Interpretation”. Given the definition‟s importance 
and the points that Dr Simpson has made, does 
the definition cover what witnesses think that it  
should cover, or do we need to do something to 
ensure that it covers the issues that have been 
raised? 

Dr McGuigan: On that point, and on the point  
that was made about early notification of an 
outbreak, it is easier to describe the syndrome that  
we want doctors and health professionals and 
others to notify when we know what it is. However,  
early notification depends on someone having a 
hunch that there are two or more similar cases of 
something significant. It would be useful i f the bill  
said that. 

I make a more specific point, which relates to 
the removal of food poisoning from the list of 
notifiable conditions. Notification of suspected food 
poisoning has been a useful early indicator of 
possible outbreaks, but i f we are not to be notified 
about such conditions it would be useful to replace 
that requirement with a more general requirement  
to notify as soon as someone suspects an 
outbreak.  

We found out about the clostridium novy i 
outbreak only because a doctor became 
suspicious when there were two or three similar 
cases of people who were seriously ill in one 
hospital, although there had been cases prior to 
that. 

Dr Riley: Richard Simpson and Ross Finnie 
made helpful points. On reflection, I think that the 
definition might need to be expanded, perhaps to 
say, “and/or contamination, poison and other 
hazard”. A perfect example is the polonium 
poisoning case last year, which took a great deal 
of time to identify but was most definitely a health 
risk state. 

The Convener: I bring in Dr Saunders and ask 
him to respond to Mary Scanlon‟s question about  
fees, as well as anything else that he wants to 
respond to.  

Dr Saunders: We have significant concerns 
about the proposal to discontinue fees for GPs. If 
GPs are to notify in a timely way and maintain the 
system properly, they need to have the resources 
to do so. The discontinuation of the fees that  
enable them to provide that service would be 
unhelpful and should be reconsidered.  

On health risk states, from what witnesses are 
saying it seems that there needs to be flexibility  
and that i f there were a syndrome of symptoms 
that the Scottish ministers wanted doctors to 
notify, the Scottish ministers would issue 
guidance. I do not think that anyone has a problem 
with the issuing of such guidance,  which will  
probably work very well. However,  we have a 
problem with the definitions in the bill, which are 
so vague that doctors could probably be done for 
almost anything on most days of the week. If an 
issue is important enough to be notified as a 
health risk state, we feel that it should be specified 
centrally and details issued by Scottish ministers.  

The Convener: I have a supplementary  
question on the issue that Ian McKee raised about  
the duties—it may be that we need to ask this of 
laboratory people—under section 16. A mandatory  
duty will  be placed on directors of laboratories  to 
inform the relevant persons within 10 days, 
beginning with the day of identification, when a  
notifiable organism is identified. We have already 
considered the problem of the catch-all in part 2 of 
schedule 1. However, section 17 will make it an 
offence for the director of a diagnostic laboratory  
to fail “without reasonable excuse” to provide such  
notification. Does the phrase “without reasonable 
excuse” provide sufficient protection—i f I may put  
it that way—to a director of a laboratory? Before 
we speak to directors of laboratories, can anyone 
here comment on that? Does that change the 
status quo? 

Dr Riley: As I said, we currently have a 
voluntary system of reporting for laboratories.  
Depending on circumstances, some laboratories  
could have withheld the reporting of such 
organisms. The bill formalises the approach. I take 
the point that is being made; I cannot comment on 
the legal implications of the wording, but the bill  
certainly formalises matters for laboratories.  

The Convener: Under the current voluntary  
system—I do not know whether this has ever 
happened—if a director of a laboratory failed to  
notify that such an organism had been identified,  
he would still be breaching a duty of care. 

Dr Riley: In my experience, the closest that we 
have come to that is when a laboratory has been 
unable to submit its report due to capacity 
reasons. That might well have compromised 
issues, but directors of laboratories are currently  
under no duty to notify because the system has 
been voluntary. 
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The Convener: That brings me to my next point.  
Mandatory and serious duties that will involve 
extra work are being placed on laboratories to 
report unknown contaminations, mutations,  
viruses and so on. The bill will require an awful lot  
of work from laboratories. Are laboratories  
sufficiently funded to fulfil  the mandatory duties  
that will be placed on them and, indeed, to deal 
with the viruses and mutations such as avian flu 
that we have considered? 

Dr Donaghy: Let me first comment on the 
current provision. At the moment, NHS 
laboratories voluntarily report such 
identifications—most of the data are captured by 
an electronic system. However, with the growth in 
private provision of health care, part of the 
reasoning behind the provisions in the bill is to 
extend the duty outwith the NHS so that we 
include all laboratories that identify hazards to 
human health from pathogens. On the NHS side,  
the bill will provide a statutory underpinning to 
what  currently happens. I am not saying that  such 
laboratories are currently well resourced—like any 
part of the NHS, they want more resources. The 
national centre that collates all the information has 
sometimes had difficulties attracting funding for 
information technology developments, but we 
have not seen any huge deficits in the voluntary  
reporting of NHS laboratories. 

The second issue is that, under a European 
Community directive, the United Kingdom now has 
a duty to report to the European Centre for 
Disease Prevention and Control on almost 50 
organisms. Therefore, we need that information to 
fulfil our requirements to the EC. It is thought that  
the provisions in the bill will provide us with a 
safeguard to enable us to fulfil that requirement.  
The problem would be that, if a laboratory were 
not to report, public health could be put at risk  
because we would not know about pathogens 
occurring in the population that present a risk to 
human health.  

Dr Saunders: Most medical microbiology 
laboratories are significantly underfunded. They 
are not a very glamorous part of the service, and 
in fights for a share of the cake they tend to do 
less well than more highly regarded parts of the 
NHS. I do not  know any laboratories that would 
say that they are adequately funded for what they 
are asked to do.  

I said earlier that in many cases the 
microbiologist is not, in effect, the manager of the 
laboratory. There is either a non-medical manager 
or a clinical scientist in that position. It is slightly 
harsh to impose a potentially criminal sanction on 
someone who may not have the ability to perform 
the task that is required of them. Even if they have 
the managerial ability to perform it, they do not  

have sufficient control over resources to divert  
resources for that purpose. 

Dr Donaghy said that reporting of notifiable 
organisms takes place already, by and large. That  
prompts the question: if the system is working fine,  
why does it need to be changed? Be that as it 
may, it is hard to see why failure to report should 
be a criminal offence. For NHS laboratories, it 
would be far more sensible for the matter to be 
dealt with as part of the NHS management and 
disciplinary systems that are already in place. 

The Convener: Thank you for your interesting 
comments on this issue, which was first raised by 
Ian McKee. 

We move to part 3 of the bill. I will entice 
members and witnesses by indicating that there 
will be a short break after we have considered part  
3, on “Public health investigations”, which consists 
of sections 20 to 30. I invite comments on those 
sections. Will the enticement of a break ensure 
that there are no questions? 

Ken Jones (Scottish Borders Council): I fully  
support part 3 of the bill, which is well overdue:  
although I hope that it will  not be used too often, it  
will be helpful when its use is required. However,  
when an investigation is carried out, the costs of 
analysing samples and taking any necessary  
remedial action may be significant. The bill  
appears not to say who will bear those costs. Will 
they be borne by local authorities, by health 
boards, by both jointly or even by the person who 
caused the incident? The committee may want to 
consider that. 

The Convener: No member has indicated that  
they would like to ask questions or raise issues. I 
should not have alluded to tea and coffee.  
Perhaps I should do so more often—we would 
whizz through meetings.  

We move straight to part 4, on “Public health 
functions of health boards”, which runs from 
section 31—a large section—to section 66. Part 4 
grants powers to various authorities. It makes 
provision for exclusion orders, restriction orders  
and other powers of compulsion.  

Ross Finnie: The bill talks about excluding and 
taking powers over persons, but it is not entirely  
clear to me as a layman where the authority lies 
for dealing with premises. In other words, how 
would we exclude a property or a school? I 
understand why the bill is focused on taking 
powers to exclude persons, but there may be 
occasions when we want specifically to exclude 
premises. There may be existing powers with 
which I am not familiar, so I would welcome 
comments on the matter before we discuss the 
detail of part 4. The powers for which the bill  
provides are clearly appropriate, and we may want  
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to examine in detail why and how it deals with 
persons. 

If, having examined premises, we wanted to 
exclude them, it is not clear to me how we would 
draw that distinction. Will the witnesses clarify  
that? Are there relevant powers in the bill? Given 
that we are trying to simplify a long list of old 
statutes, I wonder whether powers in relation to 
premises rather than persons ought properly to be 
within the mischief of the bill.  

11:15 
Dr Riley: That has been a subject close to my 

heart recently. In the anthrax investigation, we 
would have wished for such powers in order to 
quarantine two properties. Those powers did not  
exist for us, except indirectly through other 
legislation such as health and safety legislation.  
That was quite a weakness for us. We worked  
hard with our local authority colleagues to exclude 
the properties, but  ended up only with voluntary  
exclusion for the second property, which was a 
village hall. I do not have the bill in front of me, but  
there is a section on premises that would cover 
this matter. I am sure that Ken Jones knows where 
it is—we could definitely have done with it a year 
ago.  

Ken Jones: Section 27(2) gives power if a 
warrant is applied for. It says: 

“left undisturbed…for so long as the investigator  

considers appropriate”.  

That relates to premises.  

Dr Simpson: I am sorry, but that does not seem 
to exclude people. You are interpreting 
“undisturbed” as if it means that one cannot enter 
the premises, but one could go in and not disturb 
the premises: a forensic examiner entering the 
premises would do so in a way that did not disturb 
them. The section you refer to does not  
specifically exclude people.  

Ken Jones: Sections 23 and 24 may give the 
powers to exclude persons. 

The Convener: Another part of the bill talks  
about quarantining the premises, or putting a 
fence round them, as you did down in the Borders.  
Is that covered by sections 23 and 24? I think that  
that is Ross Finnie‟s point.  

Ken Jones: I hope that is covered. It was only  
by voluntary agreement and, as Andrew Riley  
said, by using subordinate legislation that we 
managed to exclude those premises.  

The Convener: You say that you hope so, so I 
assume that we can find it.  

Ken Jones: I am sure that such a provision is in 
the bill. I will look for it during the tea break.  

The Convener: We will park that one, unless we 
have a response— 

Rhoda Grant: I think that the part Mr Jones is  
talking about is section 27(2)(b)(ii), which says: 

“to be left undisturbed”.  

The Convener: I am sorry—would you point out  
where that is? 

Rhoda Grant: It is at the top of page 18. 

The Convener: I suppose that that might do it.  
The question then would be: what constitutes  
“premises”?  

Dr Simpson: It is not clear.  

The Convener: We will raise that issue 
elsewhere. I am not clear whether “premises” is  

defined—perhaps someone could direct me. If it  
is, that is all right. “Premises” might include a 
substantial surrounding area. As I recall from the 
Borders case, it went right down to the water.  

Dr Riley: I would welcome clarification on that.  
Anything that strengthens the ability to exclude 
premises would be welcome.  

Ken Jones: Section 103 of the bill defines 
premises thus:  

“„premises‟ includes—  

(a) any land or building; or  

(b) any other place, including—  

(i) a mobile home; and 

(ii) a vehicle”.  

The Convener: Perhaps it should say “any 
prospective affected land or building” and so on.  
“Any land or building” is very wide.  

Dr Simpson: I am not a lawyer, but the term 
“left undisturbed” seems different  to me from a 
power to exclude. We may need to ask the 
minister when we take evidence from her.  

The Convener: I agree.  

Dr Riley: The discussion that we had when 
putting the exclusion in place included wording 
from health and safety legislation. The definition 
that we are talking about may exist there; if it does 
not, clarification would be helpful.  

The Convener: I presume that if the definition 
exists in health and safety legislation, there will  
have been cases under that legislation and 
therefore there will be guidance about adopting 
the definition or using a different one based on 
case law.  

Rhoda Grant: I would like information about  
how in practice the right to appeal against  
quarantine or hospital detention orders could be 
carried out. Obviously, someone who is making an 
appeal needs access to legal advice and the  
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courts. If they are deemed to be so infectious that  
they are quarantined or detained in hospital, how 
could that appeal process work? 

Dr Riley: There have been a number of such 
cases. I am thinking of the multidrug-resistant  
tuberculosis examples in other countries. Under 
the old public health legislation, some people were 
detained in hospitals in our larger cities for non-
compliance with treatment of tuberculosis, so 
examples can be given. The power in the bill is  
simply one to detain rather than to quarantine.  

Rhoda Grant: Given that the bill also contains  
the right to appeal, how can a person appeal if he 
or she is infectious enough to be deemed to need 
to be quarantined? How would they safely access 
legal representation and the courts? 

Dr Riley: I am not sure that I am the appropriate 
person to answer that. 

The Convener: Dr McCallum, do you have an 
answer to that? 

Dr McCallum: In practical terms, it is about  
making the individual aware of their right of appeal 
and ensuring that their access to legal 
representation is facilitated. My experience is that  
face-to-face contact at a reasonable distance is  
not a problem. Were it to present a problem, there 
are several modern technologies that could be 
used. If a person is to be detained, it is important  
to make appropriate advocacy available to them; 
that would be part of the practitioner‟s duty, even if 
it was not to be enshrined so clearly in law.  

The Convener: Dr Saunders, do you want to 
come in here? 

Dr Saunders: We have concerns about  
appeals. As we understand our reading of section 
58 of the bill, which comes under the heading of 
“Appeals”, it is  extremely likely that  the quarantine 
period would be over before any appeal was held.  
We believe that there should be an urgent appeals  
process within 48 hours  so that people who are to 
be detained or put into quarantine have some 
legal redress. 

Dr Donaghy: In practical experience, where 
people have been detained in hospital because of 
problems with tuberculosis, which is often 
concomitant with alcohol and drug abuse, access 
to the legal process has occurred through the 
mechanisms that Dr McCallum outlined. I am not  
saying that there are no problems, but we are not  
aware of any specific cases in which the infection 
risk inhibited the ability of the person who was 
being detained to relate to their legal 
representative. If there have been problems, they 
have been overcome.  

Mary Scanlon: Are there issues concerning the 
time periods for exclusion, detention and 
quarantine? Complying with treatment has been 

mentioned, but  I am wondering about a case in 
which the patient does not respond to treatment. I 
am slightly confused: I am not sure whether the 
period can be extended beyond 12 months. It  
seems to me that it cannot. 

Dr Simpson: That  was the point. At the 
moment, I think, detention can be for three 
months, then 12, so it can go to 15 months, by my 
reading of the bill. However, what  happens in a 
multidrug-resistant tuberculosis case that is not  
responding and is still highly infectious? We are, in 
primary legislation, tying ourselves to 12 months—
a fixed point. Should not the provisions include 
rights for the patient to have their case reviewed at  
regular intervals? That would be crucial. It would 
also allow society to say that i f a person was still 
highly infectious, their being allowed back into the 
community could result in an outbreak of disease 
X. Do the witnesses have any comments on that?  

Dr Riley: I am contributing rather a lot today.  

For TB, it would be welcome and helpful to have 
the opportunity to renew an order if the 
requirement to detain was still apparent at the end 
of 15 months. That might represent a gap in the 
provisions.  

The Convener: I ask somebody to point me to 
the section with the time periods in it. I have been 
wandering about several sections.  

Mary Scanlon: It is section 49(7). Times are 
mentioned throughout that part of the bill.  

The Convener: So the limit is absolute. 

Dr Simpson: Yes—at the end of 12 months,  
that is the end of it, which does not sound 
medically sensible to me.  

Dr Saunders: Section 49(7) refers to 

“a continuous period exceeding 12 months”.  

My reading of that is that it would be perfectly 
feasible for somebody to be locked up for 12 
months, let go for a couple of days and then 
locked up for another 12 months. 

The Convener: Something might happen in 
those two days: they might be the crucial two 
days. 

Dr Simpson: If such a person was to go to a 
concert, we would have a problem.  

Dr Saunders: Absolutely. My other point is that  
TB is TB. The fact that a strain is multidrug 
resistant does not mean that it is any more 
infectious than ordinary drug-sensitive TB. BMA 
Scotland would have major concerns about  
somebody who has committed no crime but may 
pose a risk to other people being effectively  
incarcerated for li fe because of a condition that we 
will not be able to cure. We have major concerns 
that the balance between the risks for the public  
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and the risks for and benefits to the individual is  
not struck in the provisions. It would be better to 
take the time and effort to persuade people to 
comply with treatment voluntarily than it would be 
either to incarcerate them for long periods until  
they die or give up, or to use the threat  of 
incarceration as a way of compelling them to 
undergo treatment.  

The Convener: That is useful.  I advise 
witnesses and committee members that we will  
also take evidence next week on the ethical and 
human rights issues that are raised by the balance 
for society between risk and deprivation of 
freedoms. 

Dr Donaghy: Health Protection Scotland agrees 
that there are instances in which the person can 
remain a danger to the public. The point about  
multidrug-resistant TB is that although it is  
infectious, if a sufferer infects somebody, that  
infected person can then be treated. It is a 
different order of risk to the public if som ebody 
infects somebody else with an organism for which 
there is no treatment—that is a greater public  
health risk. There are instances in which a further 
extension could be necessary. We agree with Dr 
Simpson‟s point. However, there must also be 
safeguards for the patient regarding appeal and 
on-going review.  

The power to detain people in hospital,  
particularly if they have tuberculosis, is not 
uncommonly exercised, particularly in the west of 
the country, where there are one or two cases 
every year. I know from practical experience that  
the public health organisations, which often 
involve social work and the drug and alcohol 
agencies, go to extreme lengths to secure 
voluntary agreement for treatment. The institution 
of the legal process is regarded as a measure of 
last resort. People who are detained often live in 
hostels, in which the residents are probably most  
at risk from infection. Children are often involved in 
detention measures. However, detention is  
enacted as a measure of last instance, which is  
not taken lightly. We think that the new bill will  
underpin current measures and provide further 
safeguards to the public.  

11:30 
Dr Riley: Dr Saunders‟s important point  

illustrates an issue that  we have debated a 
number of times. The right of an individual to 
appeal, refuse appropriate treatment and so on is  
accepted. However, it is equally important that we 
consider the impact of those rights on the rights of 
the population as a whole. The rights of an 
individual have been compromised if they come 
down with an infection from contact with an 
individual who refused appropriate treatment. The 
issue of the rights of the individual versus the 

rights of the general population is extremely  
important for the bill.  

Dr Simpson: To extend that point, the bill as it  
stands proposes an inadequate review procedure 
and the proposed time constraints are far too tight.  
I am also concerned about section 31(5), which 
states: 

“The board need not comply w ith subsection (3) or (4),”  

which are to do with informing an individual and  
explaining to them what is happening. I 
understand the need to prevent absconding, but  
that does not alter the fact that, when individuals  
are confronted, they should be offered 
explanations. It is not good enough to say that a 
board “need not comply” with the requirement to 
explain if it thinks that a situation is urgent. We will  
deal with that proposal next week when we 
discuss ethics, but I cannot believe that the people 
who will give us evidence on ethics will accept  
that, even if the situation is urgent, a patient  
should be compulsorily treated without  
explanation. I find that subsection offensive. I do 
not know whether I am being too strong on it. 

The Convener: No—I think the committee is  
generally a bit unsettled about the possible effects 
of certain proposals on the rights of individuals,  
particularly with regard to court processes and the 
legal protections that would be available to the 
individual in the face of what will undoubtedly  
seem to them to be a mighty machine.  

Dr McCallum: The current process for detaining 
people is lengthy, cumbersome and inadequate,  
despite the excellent support of local authority  
lawyers and the NHS Central Legal Office. The bill  
will enable us to work with subsequent regulations 
to ensure that the process is improved. However,  
it is vital that, having improved the process, we are 
able to detain and treat people who refuse 
treatment. 

There are two groups of such people, one of 
which comprises those whose judgment is clouded 
by their illness. We think that, with appropriate 
advice, we can use the Adults with Incapacity 
(Scotland) Act 2000 for that group. The second 
group comprises people who are recalcitrant; it is 
for this group particularly that we wish to use 
detention as a power of last resort. However, I do 
not see how, given an appropriate modernisation 
of the process of obtaining a detention order, there 
would ever be a reason in any of those situations 
not to discuss the matter with an individual or to 
ensure that they had access to appropriate advice.  

The modernisation of one part of the process 
requires us to modernise the other part. Only in 
the current situation is it difficult to ensure that  
people have access to appropriate legal advice 
sufficiently rapidly. In the future, that will not be the 
case. 
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The Convener: I am getting my head round the 
distinction between compulsory detention and 
compulsory treatment. Please correct me if I am 
wrong, but I understand that there cannot be 
compulsory treatment. Treatment can be 
authorised by another person under the Adults  
with Incapacity (Scotland) Act 2000, depending on 
the individual‟s lack of capacity. However, i f 
someone is capax, there cannot be compulsory  
treatment. 

Dr McCallum: No. 

The Convener: I have that clear in my head 
now.  

Dr Simpson: I have no problem with the 
authorities moving swiftly and without having to 
wait for cumbersome legal processes to be 
followed, but I object to the waiving of the 
requirement to explain. Section 31(3) provides that  
“The appropriate health board must, in so far as it is  

reasonably practicable to do so”—  

that form of words always causes difficulties— 

“explain to the person in relation to w hom the relevant 

action is proposed—  

(a) that there is a signif icant r isk to public health;  

(b) the nature of that ris k; and 

(c) w hy the board considers it necessary”. 

Section 31(4) deals with people with incapacity in 
a similar way.  

However, section 31(5) provides that the board 
does not have to explain its action if it thinks that  
the matter is urgent. Under section 31(5),  
“The board need not comply  w ith subsection (3) or (4)  
where it considers that the risk to public health is such that 
the relevant action must be taken as a matter of urgency.”  

I am not concerned about the action being taken 
but about the need to explain the action to the 
individual. There is no excuse for not giving an 
explanation and there should be no absolution for 
anyone who fails to give an explanation. I would 
have thought that a doctor who did not offer an 
explanation would be up before the General 
Medical Council. 

Dr Saunders: BMA Scotland supports that view. 
It would be utterly unacceptable to take such 
action without doing one‟s best to explain it to the 
person to whom it was being done.  

Mary Scanlon: My memory is a bit vague, but I 
understand that the Mental Health (Care and 
Treatment) (Scotland) Act 2003 makes provision 
for compulsory treatment, for example force 
feeding. That might not be relevant to the bill.  

Rhoda Grant: I understand why subsection (4) 
of section 31 might be waived under subsection 
(5) i f there was a “matter of urgency”, because the 

requirement to make contact with the third party  
who had responsibility for the adult with incapacity 
might slow things up. In the case of subsection (3) 
we are talking about a person who could be dealt  
with face to face, and I imagine that while the 
authorities were t rying to take the person into 
quarantine they would explain what they were 
doing and why. However, subsection (4) provides 
for adults with incapacity or young children, who 
might not be able to understand the information,  
so a guardian or responsible third party would 
have to be contacted. The requirement in 
subsection (4) might need to be waived if the 
board had to act quickly and was not able to 
contact the third party. Do you understand what I 
mean, convener? 

The Convener: I certainly do. All professionals  
have to exercise a degree of common sense 
because their actions are open to legal challenge 
if they do not take all reasonable steps. I am sure 
that professionals are aware of that. 

We will come back to the issue. I suspend the 
meeting for five or six minutes and encourage 
witnesses to race members to the coffee and tea. 

11:39 
Meeting suspended.  

11:53 
On resuming— 

The Convener: I am content for us to move on 
from part 4 to part 5. If members think of any 
further points, we can sweep them up at the end of 
the meeting. Is that acceptable? 

Members indicated agreement.  

The Convener: Part 5, “Public health functions 
of local authorities”, comprises sections 67 to 74. It  

deals with some of the issues that have been 
raised relating to premises. After witnesses have 
spoken, we will take questions from committee 
members. 

Robert Howe: I would like to clarify what would 
happen in practice. Section 67 is entitled 
“Provision of facilities for disinfection etc”. I do not  
envisage local authorities purchasing all sorts of 
equipment that could decontaminate a range of 
substances. Instead,  they will make appropriate 
arrangements—they will probably have a list of 
competent people who would be able to undertake 
such work. The cost to authorities of purchasing 
what in some cases would be fairly specialist  
pieces of equipment could be considerable. I 
make clear that authorities do not intend suddenly  
to purchase equipment that they do not have at  
the moment. Members need to consider whether 
they are satisfied with the wording of the bill or 
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whether they would prefer it to impose a duty on 
local authorities to demonstrate that they have 
made appropriate and sufficient provision.  

The Convener: Are you referring to section 
67(1)? 

Robert Howe: Yes. 

Ron Culley (Convention of Scottish Local  
Authorities): Generally, the Convention of 
Scottish Local Authorities does not think that  
significant costs will arise from the implementation 
of the bill. However, in circumstances where 
pressures are felt, it will reserve the right  to 
engage with the Scottish Government on how best  
costs can be met. That point is set out in the 
concordat. 

Tom Bell (Royal Environmental Health 
Institute of Scotland): This is probably an 
appropriate point for me to break my duck and say 
something. 

The Convener: Do not feel compelled.  
However, I am sure that you have something 
worthy to say. 

Tom Bell: I was conscious of the fact that  I was 
taking up a space without saying much. We are 
talking about local authority resources, so it is 
appropriate for me to stress that the Royal 
Environmental Health Institute of Scotland has 
consistently expressed concern about the 
reduction in the number of environmental health 
officers who are working as public health 
professionals in the local authority sector. We are 
grateful to the Minister for Public Health for 
agreeing to facilitate the establishment of a short-
life working group on environmental health,  
especially in the local authority sector. We will wait  
to see what that reveals, but it is important that I 
place on record the institute‟s concern about the 
number of EHOs working in local authorities. 

Fraser Thomson (Society of Chief Officers of 
Environmental Health in Scotland): Most local 
authorities—certainly the urban ones—are fairly  
comfortable with their role as enabling authorities.  
We will be able to enable the provision of most of 
the facilities to which the bill refers. However, we 
have concerns about some island and very rural 
authorities where such facilities may not be readily  
available. 

Dr Riley: The directors of public health fully  
support REHIS‟s position on environmental health 
officers and welcome the establishment of the 
short-li fe working group on environmental health.  
Our experience of decontamination in the Borders  
last year was that the input from the then Scottish 
Executive was extremely helpful. The approach of 
using a framework of specialist contractors worked 
extremely well. We were most grateful for the 
Executive‟s support in facilitating the process, 

which went relatively smoothly for us. I am sure 
that Mr Jones will back me up on those points. 

The Convener: When will the short-li fe working 
group on environmental health to which you 
referred report? 

Tom Bell: It is due to be convened in the next  
three or four weeks. There have been pre-
meetings to agree the group‟s remit and 
membership.  

Helen Eadie (Dunfermline East) (Lab): Dr 
Riley‟s explanation of what happened in the 
Borders was helpful, but that  is only  one instance.  
I am concerned about what will happen generally.  
Will the owners of the affected property be liable 
for the clean-up, or will the presumption always be 
that the Scottish Government is liable? There are 
some instances in which the costs will be small,  
but there are also instances in which the costs for  
property owners will be horrendous. Who will pick  
up those costs? 

Dr Simpson: I want to respond to Dr Riley‟s  
point. Given that not all local authorities will  
acquire the equipment or expertise for disinfection 
and some may use external contractors, shoul d 
such contractors be registered, so that their 
competence can be ensured? 

Robert Howe: Members have raised several 
issues. Under the bill, the owner or occupier of the 
affected building would be responsible for carrying 
out disinfection or decontamination. If they could 
not be identified, it would fall to the local authority  
to carry out the work.  

Dr Simpson asked whether contractors should 
be registered to ensure their competence. That is  
what I was alluding to. Perhaps the wording of the 
bill should be changed to do that. Obviously, we 
would want to ensure that we employed 
competent contractors to carry out  
decontamination work. 

12:00 
The Convener: We could not write that in,  

though. We could hardly specify that contractors  
must be competent because the implication would 
be that you were not employing competent  
contractors.  

Robert Howe: No. It would be up to the local 
authority to ensure that competence.  

Dr Riley: In our experience, cost recovery is a 
crucial issue. I believe that the Environmental 
Protection Act 1990 allowed for recovery of costs; 
that power should still be available to authorities.  
However, in the example that I gave, the costs of 
decontamination were huge and it was not felt  
appropriate to recover costs. 

297



467  16 JANUARY 2008  468 

 

On the registration of contractors for 
decontamination, we approached the Government 
Decontamination Service, which has an existing 
framework of contractors for specialist equipment  
and services. That formal framework was 
extremely helpful to us. In effect, we tendered from 
that list and it was a relatively straight forward 
process. 

Helen Eadie: I come back to the question about  
contractors. My concern is about the standard of 
work. Is there a way to monitor the work and 
ensure that it is done to a specific standard? As 
we all know, there are contractors and contractors  
and, when contractors have completed work, we 
sometimes find that it has not been done to a good 
standard.  

Dr Riley: In our case, the Government 
Decontamination Service assessed each 
contractor before it got on the framework, so the 
contractors‟ standards were already analysed to a 
degree. We examined each tender and, with 
expert input from international authorities, were 
able to come to a decision as an incident control 
team to proceed with what we considered the best  
and most effective decontamination method. We 
had input from the framework and expert advice,  
which was an extremely good combination. 

Dr Baijal: I reiterate what Dr Riley said about  
the Government Decontamination Service. It  
provides a form of quality assurance.  

The Convener: That line of questioning is  
concluded. Are there any other questions on part  
5? 

Ken Jones: I have a point of information: I think  
that you will  find that section 76 gives authorities  
the power to recover expenses that  are incurred if 
a notice is served.  

Ross Finnie: Sections 67 to 73 set out the 
powers that are available to local authorities and 
section 74 specifies that they are equally available 
in an emergency. Are witnesses satisfied as to the 
clarity of that section? Could they help me as to 
who would be the “authorised officer”—as 
opposed to “competent person”—who would be 
invested with the power to exercise the discretion 
to use those powers in an emergency? 

The Convener: In other words, is the definition 
of “emergency” in section 74(7) enough? Are the 
witnesses content with that definition? 

Ross Finnie: And who is the authorised officer? 

Dr Simpson: The provision looks circular,  
because section 68(8) says that 
“„authorised off icer‟ means an off icer … author ised … for  

the purposes of this section, section 69, 70, 71, 72, 73 or, 
as the case may be, 74”  

and then those sections refer to “an authorised 

officer”. It is rather circular and seems to be 
separate from the provisions on competent  
persons, which we discussed earlier. 

Ken Jones: I think that you will find that the bil l  
says somewhere else—I cannot find it at the 
moment, but I will look for it, if you wish—that local 
authorities must appoint authorised officers who, I 
assume, would be the authorised officers under 
those sections. 

The Convener: I do not see anything in the 
definitions or the interpretation section.  

Dr Riley: The definition of “authorised officer” 

needs to be a little flexible. Different  
circumstances might require different skills, skill 
mixes, capabilities and, obviously, organisations.  
There might be not one specific authorised officer 
but a range of them. 

The Convener: Can you show me the section 
where “authorised officer” first comes into play?  

Dr Simpson: It is section 68(8), page 46, line 
35.  

The Convener: That is not precise enough for 
me, I am afraid—I am only joking. It says: 

“„authorised off icer‟ means an off icer of the local author ity  

author ised by it for the purposes of this section”.  

I take it that you are saying that the local authority  
in any particular circumstance will define the 
professional discipline from which that person 
should come. 

Dr Riley: That is my reading of it. 

Dr McCallum: That is also my reading of it.  

The Convener: As no one else wants to 
comment on that part, I move on to part 6, which is  
on mortuaries. 

Mary Scanlon: Section 82(1) says: 

“Each local author ity must provide or ensure the 
provision”  

of a mortuary. Section 83(1) says: 
“Each health board must provide or ensure the prov ision”  

of mortuaries. Will that lead to greater co-
operation, to greater duplication, or to 
organisations passing the buck—or is it perfect in 
every way? 

The Convener: Or something other than all the 
above.  

Dr Riley: One section refers to the local 
authority and emergency provision, temporary  
storage and so on. Mortuaries to be provided by 
health boards are for persons who have died in 
hospital or whose bodies are brought to hospital.  
The services are therefore complementary rather 
than competitive, or examples of passing the buck. 
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Mary Scanlon: Is it necessary  to have the two 
sections so that both local authorities and health 
boards must provide or ensure provision of 
mortuaries? 

Dr Riley: The operative phrase is “ensure the 
provision”. A major incident resulting in many 
bodies might require temporary facilities, but a  
hospital needs to be able to provide 
accommodation for anyone who dies in hospital or 
whose body is brought into hospital.  

Dr Donaghy: I think that the provisions will help 
to stop what is often the current situation, which is  
people passing the buck. Previous legislation was 
quite woolly and the proposed approach of 
defining responsibilities and ensuring co-operation 
where it is needed will help. I think that the 
proposed provisions will help to stop the passing 
of the buck that has often occurred during the past  
few decades.  

Fraser Thomson: What we will probably see in 
future as a consequence of the bill  is service level 
agreements between health boards, local 
authorities and, perhaps, the fiscal service. That  
might be no bad thing.  

The Convener: Does anyone else want to 
comment on part 6? 

Ross Finnie: Just before I lose all these highly  
competent people, can they tell me why, if health 
boards and local authorities are required to 
designate a sufficient number of persons for the 
purpose of controlling public health and exercising 
the functions of the bill, there is a need for a 
separate authorised person to deal with part 4? 

The Convener: Which section are you at? 

Ross Finnie: I have gone back to the point that  
we were discussing earlier about sections 69 to 74 
and how they talk about the use of an authorised 
person. Our attention was directed to the definition 
in section 68(8) of an “authorised officer”. We 
talked about a “competent person”, which is  
mentioned way back in sections 3 and 5, but the 
requirement is to appoint “competent persons” for 
the purpose of discharging all the functions of the 
bill, which includes part 4. It is not clear, so I would 
be grateful if a practitioner would assist me with 
why we need two separate types of person.  

The Convener: Dr Riley and Mr Jones are 
willing to answer.  

Dr Riley: I will certainly have a go at that. The 
“competent persons” issue relates to those 

functions that are detailed in section 3. The health 
boards are required to provide a 24/7 service, so 
they will need more than one “competent person” 

to maintain such a rota. I think that that is why the 
reference is to “persons” in that instance.  

The reference to “authorised” persons later in 

the bill relates to the carrying out of specific  
functions—for example, specialist contractors or 
investigators may be needed. That is a totally  
different function from the “competent person” 
one. There are two different  functions; the 
terminology may not be separate enough, but the 
functions are certainly separate.  

Ken Jones: I agree with Dr Riley. It may be that  
the “competent person” in a local authority must  

have a specific qualification, but an “authorised 
officer” may be authorised only to undertake the 
requirements of the bill. That is  similar to the 
authorisations made under the Smoking, Health 
and Social Care (Scotland) Act 2005; it may be the 
intention of the bill to do the same.  

The Convener: I think that I will have to read 
the Official Report for clarification.  

Ross Finnie: Section 5(3) refers to  

“the functions conferred on a local authority … by virtue of 

this Act”. 

There are to be “competent persons” to discharge 
the functions conferred, according to section 5(2),  
on a “local authority competent person”.  

Ken Jones: The local authority may be required 
to appoint not only an environmental health officer 
but a consultant in public health medicine to act for 
it in emergency situations. 

Ross Finnie: That would be a function of the 
bill. 

Ken Jones: Yes. 

Ross Finnie: But that would be a “competent  
person”.  

Ken Jones: That is what I am saying. That is  
what a “competent person” would be—I agree with 
you. 

The Convener: I am feeling— 

Ross Finnie: Sorry, I will not pursue it. I have 
had the opinion.  

The Convener: Just bear with me a second. I 
will take Mr Howe, then Richard Simpson. Frankly, 
I am beginning to get my “competent” and my 

“authorised” knitted together in a woolly fashion. I 
am completely lost now. 

Ross Finnie: Knit one, purl one.  

The Convener: Exactly. 

Robert Howe: I hope that this will clarify  
matters. The “competent persons” are the people 

appointed by health boards and local authorities,  
whereas the “authorised” persons are those who,  
as in section 5, could be external contractors who 
are authorised by local authorities to carry out the 
appropriate work. 
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The Convener: Would they be authorised by 
the “competent persons”, though? Could they be?  

Robert Howe: Yes. 

The Convener: I am beginning to get there.  

Dr Simpson: I think that that is now clarified. A 
“competent person” may also be an “authorised 
officer”. 

The Convener: Oh, please! 

Dr Simpson: But an “authorised officer” need 
not necessarily be a “competent person”, except in 

respect of what they undertake.  

The Convener: I can see some kind of parlour 
game arising here. We shall read the Official 

Report for further clarification, if required. 

Dr Simpson: The serious point is that there 
should be clearer definitions in the back of the bill.  
The lack of clarity is unacceptable.  

The Convener: And it is becoming less clear,  
although I am grateful to Mr Howe—I followed that  
bit and I am hanging on to it grimly. Is there 
anything else? 

Mary Scanlon: I have a point for clarification 
from sections 87 and 88. I wonder whether the 
proposal to apply to a sheriff for an order to 
remove bodies to mortuaries arises from a current  
issue. Why is it necessary to bring in a sheriff? 
Cannot such arrangements be agreed currently  
between local authorities and health boards? Is  
the proposal a new one that is deemed to be 
necessary? 

The Convener: Does the provision just reflect  
current practice or legislation? Can anyone help 
us on that? 

Dr Riley: It reflects current practice because we 
sometimes have to apply to a sheriff. I am afraid 
that I cannot answer the specific question about  
whether the provision is new. I cannot think of a 
precedent. 

Dr Donaghy: I, too, cannot answer that in detail.  

Dr Simpson: I wonder whether we could ask for 
comments from those of the Muslim faith on 
sections 87 and 88, regarding how the provision 
might affect them because of their requirements  
for rapid burial.  

12:15 
The Convener: Absolutely. We will discuss that 

later when we discuss witnesses. 

Ross Finnie: I am sorry, but I am having 
difficulty with getting “officer” or “local authority” to 
be the same as a third-party contractor.  

The Convener: Can we please move on to part  
7? Does anybody have any comments or 

questions on this short part, which is on 
international health regulations? 

Mary Scanlon: When we took evidence from 
Kenneth Macintosh and others, we heard that  
some local authorities currently regulate, monitor  
or audit sunbed parlours.  

The Convener: We are not considering that part  
of the bill. 

Mary Scanlon: Sorry. Am I at the wrong part? 

The Convener: We are considering part 7,  
although I am happy to move on to sunbeds—I do 
not mean physically. I should rephrase that. 

Helen Eadie: That is Tommy Sheridan,  
convener.  

The Convener: We will move on to part 8. Mary  
Scanlon wants to ask about sunbeds. 

Mary Scanlon: Does anyone around the table 
who represents a local authority think that the 
current monitoring or inspection of sunbed 
parlours is sufficient? Is part 8 necessary? We 
have heard that different local authorities take 
different approaches. 

Robert Howe: Some authorities have created 
their own byelaws to deal with sunbeds, but I 
cannot go into detail on that. I think that the 
proposals would be welcome, because the bill  
would create a level playing field throughout the 
country. They would ensure that consistent  
standards are applied throughout the country, as  
opposed to some authorities applying standards 
and others not doing so. 

Mary Scanlon: Would you prefer a licensing 
regime, or could compliance be based on the 
complaints that are received? 

Robert Howe: I would prefer a licensing regime.  

Fraser Thomson: So would I. My authority  
recently produced a report on sunbed parlours— 

The Convener: What is your authority? 

Fraser Thomson: Fife Council. We looked at  
around 80 premises. People were quite shocked 
that about 53 per cent of staff in those premises 
had received no training whatsoever. Some 37 per 
cent of the premises had no evidence that their 
equipment had been maintained and only 23 per 
cent had had risk assessments. There is real 
feeling about the matter. Our elected members  
would wish to pursue a byelaw if a licensing 
regime is not introduced in due course.  

Ron Culley: I would be happy to explore with 
COSLA‟s elected members whether licensing is  

preferable. We can do that through COSLA‟s  
health and well-being executive group, which will  
meet shortly. That would allow COSLA to 
articulate a definitive political position on licensing. 
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Tom Bell: The Royal Environmental Health 
Institute of Scotland supports regulation. We 
support a licensing scheme and are keen to 
ensure that, in light of the existing licensing under 
the Civic Government (Scotland) Act 1982, local 
authorities are not weakened by national 
legislation.  

The Convener: Did you mention existing 
licensing? 

Tom Bell: I think that Fraser Thomson and 
Robert Howe said that there is licensing by certain 
local authorities under the Civic Government 
(Scotland) Act 1982. The Royal Environmental 
Health Institute of Scotland is keen to ensure that  
that arrangement is not weakened and that any 
new legislation enhances existing provisions. 

The Convener: Right. So the provisions would 
undermine or supplant provisions relating to local 
authorities that carry out the equivalent of 
licensing through their byelaws. 

Tom Bell: Exactly. 

The Convener: That is interesting.  

We will now move on to part 9, on statutory  
nuisances. No more jokes about politicians,  
please. I invite comments.  

Fraser Thomson: The imposition of the fixed 
penalty notice might cause local authorities a 
problem.  

The Convener: Which section is that in? 

Fraser Thomson: Section 95. It might cause 
local authorities some difficulties. It also has some 
benefits. Local authorities are well used to 
applying fixed penalties in situations where there 
is an immediate effect, such as people dropping 
litter or a speeding fine in cases where no one is  
injured.  

In cases of public health, however, the situation 
could be slightly different. Sometimes, the 
consequences at the start of the situation are no 
longer evident later on. A local authority may serve 
a fixed penalty notice on an owner or business. If 
they pay the penalty, they are relieved of further 
legal action. A public health situation could expand 
and might damage the local community, which 
could then expect some sort of justice to take 
place through the courts. Unfortunately, that would 
not be available to the local authority i f—with the 
best of intentions—it had previously served a fixed 
penalty notice. That is an area of concern among 
some local authorities.  

The Convener: Is that the position for any fixed 
penalty notice in respect of any offence? Does it 
wipe the slate clean as far as the offence in 
question is concerned? Would there need to be 
some further basis for a charge to be brought? It is 

no different from any other usage of a fixed 
penalty notice.  

Fraser Thomson: The difference is that in most  
cases that we have been dealing with we have 
been pretty certain that there are no further 
consequences. If someone drops litter or is caught  
speeding but has not injured anyone, it means a 
slap on the hand and that is an end to it. In the 
sort of case that we are discussing, the 
consequences could grow. We will not necessarily  
know all the circumstances. The concern is that  
we will apply something that is intended to 
address a relatively minor situation but things may 
grow. That is the difference.  

Rhoda Grant: I would like to hear some 
comments on section 92, on “Artificial light  
nuisance”. The definition of artificial light that  
causes a nuisance appears to be very broad. It is 
about terminology: your nuisance may be my 
health and safety lamp. Will a lot of extra work be 
created by people complaining about light  
pollution? The organisation concerned might use 
the defence that  the light  is needed for health and 
safety or security reasons.  

Robert Howe: I do not envisage that creating a 
tremendous increase in work activity. With all  
nuisance legislation, local authorities must act 
responsibly and evaluate whether something is an 
actual nuisance. Each individual circumstance 
must be viewed on its merits. A nuisance is not  
something that can simply be identified as such 
100 per cent of the time and in 100 per cent of 
circumstances; some professional judgment is  
required.  

We must remember that legislation is being 
applied. A case could be taken to a court of law 
later i f that legislation is not complied with.  
Authorities must be certain that what they are 
serving notice on is reasonable. They must not do 
it lightly. The nuisance provisions in existing 
legislation—artificial light nuisance now having 
been identified as another type of nuisance—will  
still apply. It is a matter of local authorities acting 
responsibly. I do not have any difficulties with that  
at present. 

Ken Jones: I agree with that. I do not think that  
there will be many cases where we have to serve 
notice, although there are people who suffer sleep 
deprivation because neighbours are careless and 
leave lights shining into bedrooms all night. There 
will not be many cases, but the bill would bring our 
legislation into line with that which applies in 
England. That could be useful. 

Ross Finnie: In section 96, which gives local 
authorities powers over sewerage nuisance, does 
the definition of “sewerage nuisance” include not  

only spillages from sewage-works but odour? 
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Ken Jones: No, it does not include odour. There 
is a code of practice that deals with odour from 
sewage-works, with which local authorities are 
required to comply. 

Ross Finnie: But the fact that section 96(2)(b) 
says, 
“in respect of  w hich a sew erage code applies” 

means that it does apply to odour.  

Ken Jones: There is a different code that deals  
with odour. 

Ross Finnie: A different code? 

Ken Jones: Yes. Odour from a sewage-works is  
dealt with separately under a code of practice 
specifically on odour.  

Ross Finnie: Does that confer powers on local 
authorities to act? 

Ken Jones: Local authorities must act in 
conjunction with Scottish Water—discussions 
must take place with Scottish Water before any 
authority can act. 

The Convener: Section 96(2)(b) refers to “a 
sewerage code”. Should sewerage nuisance be 
defined in some other way? 

Ken Jones: No, I do not think so; I think the 
present definition is sufficient. 

The Convener: As there are no 
supplementaries, we will move on to part 10. Do 
members have any questions? Do witnesses have 
any comments? 

As regards the disclosure of information on an 
individual, my understanding is that the Data 
Protection Act 1998 will apply. Would it be 
presumptuous to say that, under freedom of 
information, all such information will be obtainable 
in due course? 

Dr Donaghy: On your first point, we must  
adhere to the data protection provisions, although 
there are certain occasions on which they are 
superseded by the need to divulge information for 
public health reasons. That comes back to the 
balance between the rights of individuals and the 
rights of the community. 

The Convener: Is naming a person in order to 
establish contacts an example of that? Can you 
give me a concrete example? 

Dr Donaghy: If we can justify the sharing of 
information for action within a health team, we can 
share that information beyond the health team.  

On freedom of information, a balance must  
always be struck. We cannot give the names and 
addresses of individuals, but we can provide 
collated information. It becomes more difficult to 
strike that balance when small clusters of 

individuals in small areas are involved. The issue 
has been tested recently, not by our organisation,  
but by an organisation called the Information 
Services Division in a court case on the 
divulgement of information on clusters of 
leukaemia patients in the Dumfries and Galloway 
area. That case has gone through the Court of 
Session and I believe that an appeal has been 
made to the House of Lords to clarify the position.  

The Convener: To determine the extent to 
which individuals can be identified.  

Dr Riley: Occasionally, we have to use 
identifiable information. The anthrax case is an 
example of a case in which we were not able to 
identify people who had had contact with the 
house in question without public divulgement of 
information.  

The GMC‟s “Good Medical Practice” code 
discusses the circumstances in which it is 
appropriate to breach confidentiality, which include 
situations in which the safety of the public or 
individuals needs to be protected.  

Dr McCallum: Oversight of the systems in place 
for the sharing of confidential clinical information 
and the circumstances in which that can be done 
rests with NHS boards‟ Caldicott guardians, who 
are either the director of public health or the 
medical director. Decisions on the divulgement of 
someone‟s NHS unique identifier or any 

application to share it are a directly delegated 
responsibility of the director of public health and 
are covered by national oversight mechanisms. 
The governance of that area may not be known to 
people outside the NHS as well as it should be,  
but there is a clear structure in place, which is  
regularly challenged and tested.  

The Convener: That is helpful. Section 98 
refers to  

“any relevant authority”. 

What is the local authorities‟ position on the 
sharing of information and data with other local 
authorities to protect individuals? 

12:30 
Dr McCallum: The members of any incident  

team or problem assessment group clearly  
function as a clinical team. Information may be 
confidential to that group or team but would be 
expected to be shared as appropriate.  

There are similar arrangements for other issues 
that would impact on that under our data-sharing 
partnerships, which are partnerships between the 
local authority, the health board, the police and, in 
certain circumstances, the voluntary sector. There 
are clear Government guidelines on the 
circumstances in which sharing of information 
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takes place, how it is held and how its security is 
maintained. In Scotland, we have received 
plaudits for the quality of the governance on that  
and the diligence of the people who are involved in 
ensuring that it takes place. 

Dr Riley: Data-sharing protocols and 
agreements are in place. I remind the committee 
that data sharing for case investigation already 
takes place routinely between the health service 
and local authority environmental health 
departments. There are well-established 
processes for it and the principles are observed on 
both sides.  

The Convener: Thank you. That is helpful, as  
we are in the sensitive area of the balance 
between the rights of individuals and the rights of 
the community at large.  

I think that that concludes the questioning.  

Dr Saunders: I am afraid that you were far too 
quick for me on part 4. Would it be possible to 
raise two or three questions? 

The Convener: Yes. I call my colleagues to 
attention.  

Dr Saunders: I have comments on sections 33 
to 35, which concern medical examinations. It is  
worth noting that “medical examination” does not  
need to mean examination by a doctor. The BMA 
believes that there should be a mechanism to 
appeal any enforced medical examination under 
part 4 before the person is compulsorily examined.  
As the bill stands, there is not. The person who is  
to be compulsorily examined—or their parents, if it  
is a child—should have every opportunity to 
present to a sheriff reasons why the examination 
should not happen. 

We also believe that exactly what investigations 
and procedures can and cannot be done 
compulsorily should be set out in regulations. The 
bill gives the person who is undertaking the 
examination enormous leeway. 

I would like to bring up one other item on the 
enforcement of orders. Would you like me to do 
that now? Shall I do it all together? 

The Convener: Yes. If anyone wants to 
comment, they can do so. Simply having the 
points on the record might be sufficient. What  
section are you referring to? 

Dr Saunders: Sections 40 and 42. The bil l  
would allow a large number of individuals,  
including officers of a health board or local 
authority, to enforce orders. To give a perhaps 
slightly absurd example, the health board‟s  
director of finance could forcibly arrest and detain 
an individual and escort them to a hospital fo r 
treatment. We are firmly of the belief that if there is  
to be any enforcement of restrictions on 

individuals—for example bringing them back to 
detention or putting them there in the first place— 

The Convener: If that is section 40(4), we have 
already considered the issue. Ross Finnie and 
others have raised the point that the section is a 
bit clumsy and we are not clear whether the sheriff 
should designate the appropriate person in those 
circumstances. As currently drafted, that is not the 
case.  

Are you referring to section 40(4):  

“A person may be removed to a place in w hich the person 
is to be quarantined by …  

(c) an off icer of a local authority”? 

Dr Saunders: Yes, or 
“(b) an off icer of the health board”.  

The Convener: We are aware of that, but I am 
glad that you have drawn attention to it. We are 
aware that there is some confusion about whether 
the sheriff would say, “I consider it should be A, B,  
C, D or E.” The way it is written, the persons listed 

are mandatory and the sheriff can authorise 
anyone else if he does not feel that they are 
appropriate. We are aware of the concerns about  
the wording.  

Dr Saunders: We would not remove people by 
force. We would expect the police to do that. 

The Convener: Thank you. We appreciate the 
difficulties with that.  

Fraser Thomson: I will refer briefly to the joint  
health protection plans under section 7, which 
places a duty on each health board to prepare 
such plans in consultation with the relevant local 
authority. At present, for joint health improvement 
plans, health boards go well beyond simply  
consulting local authorities; it is very much a joint  
approach. Could that be reflected, rather than just  
a provision that boards will consult us, which 
means that they could listen to us and then 
choose to go in a different direction if they felt it 
appropriate? 

The Convener: That is a fair comment.  

Dr Riley: I certainly support that. The health 
protection plan should be a joint plan.  

I will make a comment about medical 
examinations. 

The Convener: Which section is that? 

Dr Riley: Sections 33 and 34. The issue is that  
“medical examination” is defined in the 
International Health Regulations (2005) as  
“the preliminary assessment of a person by an authorized 

health w orker”, 

who may be a medic, a suitably trained nurse or 
other health worker. A range of health 
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professionals are able to do a medical 
examination and there is an issue about whether a 
medical examination under the bill must be done 
by a doctor. There are plenty of precedents for 
non-medics such as nurses doing medical 
procedures such as endoscopies. They are well -
established procedures, so they do not necessarily  
have to be done by medics. 

The Convener: If there are no other sweeping-
up issues, I will close the meeting. It is like being 
an auctioneer—going, going, gone. As soon as I 
say that I am winding up, somebody has a 
question.  

I thank all the witnesses for giving their 
evidence, which is extremely useful to us. That  
brings us to the end of the meeting.  

Meeting closed at 12:37. 
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Evidence 

SUBMISSION FROM COSLA 

Part 8 - Information on health effects of sunbeds 

The following paragraphs comprise a response to the request, made by Mary 
Scanlon MSP, at the Health & Sport Committee, for COSLA officers articulate local 
government‘s position vis-à-vis the licensing of sunbed establishments.  

Information has been received by COSLA from the majority of member councils 
across Scotland; the matter has been discussed by the Health & Well-being 
Executive Group; and a political view has been agreed.  

COSLA notes that Part 8. of the Public Health (S) Bill (as introduced) makes 
provision for Scottish Ministers to require operators of sunbed premises to provide 
information to users of those premises regarding the effects on health of sunbed use. 
Given the recognition of the importance of improving the health of the Scottish 
people and the joint commitment between COSLA and the Scottish Government to 
reducing health inequalities, COSLA‘s view is that this Bill presents an opportunity to 
provide for more effective measures than simply providing information to sunbed 
users.  

COSLA endorses a proactive approach to tackle this issue but within that context, 
notes that there is a debate about whether a licensing regime is preferable to the 
proposal to introduce regulations through sub-ordinate legislation under Part 8. of the 
Bill.  

Irrespective of the mechanism of enforcement, the proposal to introduce a set of 
national regulations is supported by the majority of local authority chief 
environmental health officers partly because of the consistency this should introduce 
across Scotland and partly because of their recognition of the need for effective 
measures to protect the public against the increasing problems caused by over-
exposure to UV rays.  

However, local authority officers have also indicated to COSLA that licensing would 
be the most effective and consistent approach to enforcing the regulations, the 
majority of whom specifically support a ‗national‘ licensing scheme; this includes 
officers in councils which currently have local licensing schemes introduced under 
the Civic Government (S) Act 1982.  

Currently eight local authorities are operating local licensing schemes which have 
been implemented using local bye-laws under the Civic Government (S) Act; 
although there is an argument that this could be challenged and that tying the 
licensing of sunbed parlours to specific legislation would be more robust.  

The COSLA Health & Wellbeing Executive Group consider the protection of public 
health a priority. We believe it will be important to monitor the extent of this problem 
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and the impact the proposed regulation has on reducing the incidence of skin cancer 
cause by over-exposure to ultra-violet rays.  

The COSLA Health & Wellbeing Executive Group notes with concern the increasing 
incidence of skin cancer in Scotland and the ‗fashion driven‘ promotional activities by 
some tanning studios; and advocates the introduction of appropriate, effective and 
consistent approaches to the regulation and licensing of sunbed operators in 
Scotland.  

COSLA would expect that any proposals to introduce national regulations or 
licensing would be subject to proper consultation and that discussion is undertaken 
about how this should be financed.  

COSLA  
February 2008  

 

SUBMISSION FROM ROYAL ENVIRONMENTAL HEALTH INSTITUTE OF 
SCOTLAND  

Further to the Institute‘s response of 16 January 2008, I can advise that in the light of 
some new information, the Institute would like to clarify its position in relation to the 
statutory split of responsibilities between health boards and local authorities. 

While the Institute has been advised that the spirit of the legislation is only to transfer 
responsibility for direct action against individuals to the health boards, it remains 
concerned that the way the legislation is currently drafted may lead to a very strict 
interpretation, which could be to the detriment of public health in Scotland. The 
Institute seeks clarification on how it is proposed the arrangements and formalised 
division or responsibility will work in practice and in relation to day-to day public 
health matters, rather than a single large incident.  

While it is noted that there is a duty on health boards and local authorities to co-
operate, it is felt that this statutory division could lead to friction and a gradual 
erosion of the existing excellent working links and partnerships between health 
boards and local authorities.  

The Institute would be supportive of a statutory division of responsibility if there was 
a clear agreement on how these arrangements would work in practice, given that the 
boundaries between ‗people‘ and their ‗premises, property and things‘ are not so 
plainly defined.  

I trust this will assist in the committee‘s deliberations and makes clear our position on 
the matter.  

Kevin Freeman  
Director of Professional Development 
The Royal Environmental Health Institute of Scotland  
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Ethical issues and the Public Health etc (Scotland) Bill 

Executive Summary 
The Public Health Bill is analysed from an ethical and human rights perspective 
using the 4 Principles of Biomedical Ethics as articulated by Beauchamp and 
Childress.  

In particular, the 6 questions that should be considered when ethical norms infringe 
upon one another are asked with respect to the Bill.  

In general there are sufficient checks, balances and protections within the Bill to 
ensure that the minimum impact on human rights is maintained in the face of the 
necessity to protect the public‘s health.  

There are a number of specific considerations, however, that need to be addressed 
before all of the ethical dimensions can be considered adequately covered:  

1. The terms ‗significant risk‘ and ‗health risk state‘ seem insufficiently defined;  

2. The terminology with respect to quarantine needs tightening to ensure that it is 
clear that quarantine (along with exclusion and restriction orders) are in no way to be 
seen as punishments;  

3. The differing requirements for compensation (―must‖ for a voluntary compliance; 
―may‖ where an order is issued) need either to be justified or harmonised;  

4. The situation where an individual with decision-making capacity but who refuses 
examination and/or treatment ordered under the Bill needs further clarification in 
order to ensure the rights of such persons are preserved and also to ensure that 
procedures are consistent with the professional ethical requirements on practitioners;  

5. Are there sufficient checks and balances on the two powers left entirely to the 
Scottish Ministers: compiling the list of notifiable diseases and what constitutes a 
health risk state and designating those who are health board and local authority 
competent persons and what training such persons should have?  

6. Should the term ―any other clinically significant pathogen found in blood‖ remain in 
the notifiable list and does the absence of HIV and concomitant repeal of the AIDS 
(Control) Act inadvertently leave a gap in the surveillance of HIV infection in 
Scotland?  

Discussion  
The 4 principles of biomedical ethics are the most widely used system of ethical 
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analysis for health care systems. They have been articulated in detail by James 
Childress and Tom Beauchamp of Georgetown University and are useful set of 
principles for analysis of the Public Health etc (Scotland) Bill. The 4 principles are:  

1. Respect for autonomy – allowing individuals with capacity the decision-making 
rights with respect to their health care;  

2. Beneficence – broadly defined as the ethical duty to do good, this principle 
imposes an ethical requirement to seek to deliver those interventions which, on the 
basis of available evidence, may be beneficial to a person or population;  

3. Non-maleficence – the duty to avoid causing harm wherever possible;  

4. Justice – the duty to balance competing legitimate claims for the same resource.  

In the past several decades social mores have moved away from traditional notions 
of medical paternalism (and the concept of ‗obeying doctors orders‘) to a delivery of 
health care based on respect for the autonomy of patients. Certainly there remains 
an important role for ‗beneficence‘ in the health worker‘s need to make 
recommendations that are in the best interests of the patient. However, it is now 
widely recognised that the patient themselves (assuming they have appropriate 
decision-making capacity) is the final arbiter of their own health care.  

The Public Health etc (Scotland) Bill, like many other similar instruments of 
legislation internationally, gives rise to the possibility that in the context of delivering 
health care, the usual respect for autonomy will have to give way to other 
considerations. This is supported in the European Convention on Human Rights 
which specifically allows for ‗lawful detention‘ for ‗the prevention of the spreading of 
infectious disease‘ and, as is pointed out in the accompanying notes, many other 
jurisdictions have recently enacted or updated comparable legislation.  

In this particular case, the ethical issue of justice is most relevant. Ethical aspects of 
justice fall under two broad categories: distributive justice and retributive justice. The 
latter is most relevant in the civil and criminal justice systems where notions of 
punishment or retribution for offences committed are the primary focus.  

Distributive justice deals with the question of how to proceed ethically when there are 
competing claims for a particular resource. In this case, it is appropriate to consider 
the resource in question to be health. One person‘s claim to freedom of movement 
and freedom of association – very important freedoms in any system purporting to 
respect fundamental human rights – in some situations may conflict with another 
person‘s right to maintain their health or even their survival (in the face of serious 
infectious disease or serious environmental health hazards).  

It is important, when evaluating this Bill from an ethical perspective to bear in mind 
that it is the latter (i.e., distributive justice) not the former (i.e., retributive justice) 
which is the proper focus of the Bill. The Bill is essentially not about bringing 
punishment upon people but fairly distributing people‘s rights to freedom with their 
rights to preservation of their health.  
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As mentioned above, a useful system for analysing ethical issues pertaining to 
health-related matters is attention to the 4 principles of biomedical ethics. We have 
seen that in particular in this Bill there are arises a tension between the principle of 
Respect for Autonomy and the principle of (distributive) Justice.  

The Principles of Biomedical Ethics and the Public Health etc (Scotland) Bill  
The most prominent ethical implication of a Bill such as the Public Health etc 
(Scotland) Bill is the change it makes to the ethical norm that an adult with capacity 
has full autonomy over decisions regarding their health care. A further major 
implication from an ethical point-of-view is that health practitioners should always act 
beneficently in the individual patient‘s best interests. In situations where aspects of 
an individual‘s health – such as carrying or having an infectious disease or being in a 
health risk state – the interests of others come into play. The ethical principle that is 
brought to bear on such situations is that of justice, i.e., how can competing interests 
be addressed in an ethical manner? 

There is a further ethical consideration related to the usual ethical norm of respect 
for autonomy. Part of the principle of respect for autonomy in health care involves 
respecting the privacy and confidentiality of personal health data. Information will 
normally be passed on (e.g., in a referral letter to a specialist) both with the person‘s 
consent and with their own best interests in mind. Notification of an infectious 
disease or other health risk state overrides both of these in that it is required by law 
(irrespective of consent) and the primary goal is the protection of the health interests 
of other potentially affected people.  

Phrasing the issues in terms of rights: On the one hand, in the normal course of 
events, in a liberal democracy the rights to freedom of movement and freedom of 
association have an important place. However, in the face of a potential health threat 
to another person competing rights on the part of the other emerge. The right to 
health and even the right to life itself may be threatened by expose to infection or 
other health risk states. The ethical dilemma centres around appropriately balancing 
the above rights.  

Beauchamp and Childress [pp19-20] give a series of 6 checkpoints that ought to be 
considered when two ethical claims find themselves in conflict with one another. 
These have been reframed as questions and are: 

1. Can better reasons be offered for acting on the overriding norm than on the 
infringed norm?  

2. Does the ethical objective justifying the infringement have a realistic prospect of 
achievement?  

3. Is the infringement necessary insofar that no ethically preferable alternative can 
be substituted?  

4. Is the infringement selected the least possible infringement, commensurate with 
achieving the primary goal of the action?  
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5. Does the agent enacting the infringement seek to minimise any negative effects of 
the infringement?  

6. Is the agent enacting the infringement acting impartially with respect to all affected 
parties?  

Competing Ethical Requirements in the Public Health etc (Scotland) Bill: Are They 
Adequately Addressed?  
In the section that follows, each of the above 6 questions are considered with 
respect to the Public Health etc (Scotland) Bill.  

Can Better Reasons Be Offered?  
The first ethical reason offered within the Bill defending the possibility of overriding a 
usual ethical norm is that there is a duty on Scottish Ministers to protect public 
health. In this case it is restricted to protection of all or part of the community from 
health hazards relating to infectious diseases, contamination or other such hazards. 
Such a duty is reasonably expected by most people to be an ethically appropriate 
role of government. The question then arises as to whether the specifics of the Bill 
both enable and enforce the weighing of reasons for one set of ethical norms to be 
used in justification for overriding another set.  

With respect to infectious disease this weighing appears to be addressed in Section 
12 (3) and (4) which require that an infectious disease is only added to the list of 
notifiable diseases where ―the disease or organism is likely to give rise to a 
significant risk to public health‖. Although no further definition of ―significant risk‖ is 
given. The Bill in other portions speaks of the need for Health Boards and Local 
Authorities (to whom the task of protecting the public health is given) to appoint 
sufficient numbers of appropriately qualified ―health board competent persons‖ and 
―local authority competent persons‖ to enact the provisions of this Bill, there is no 
mention of the process by which Ministers will assess the significance of the risk to 
public health a particular infectious disease threat poses. Should there be another 
category of ―competent persons‖ who are qualified to provide such advice (e.g., 
experts from the Common Services Agency) and should there be a requirement in 
the legislation for the Scottish Ministers to seek such advice? While in practice this is 
likely to happen, a legislative ―check-and-balance‖ may well be appropriate here.  

In terms of justification for an infectious disease to be included on such a list, Section 
12(4) requires the seriousness and ease of transmission through casual contact to 
be considered. This would seem an ethically reasonable process in advancing better 
reasons for overriding the usual ethical norms of confidentiality and possibly 
restriction on movement for the sake of the greater norm of protecting others from 
tangible risk of serious harm.  

Additionally, while the criteria for listing an organism or infectious disease on the 
schedule of notifiable conditions is somewhat prescribed, there appears to be no 
corresponding guidelines for the definition of a ―health risk state‖. Rather the bill 
seems to leave it up to the notifying medical practitioner to decide. A phrase such as 
―health risk state‖ seems open to a wide range of interpretations. For example, could 
for example, a child who has not been vaccinated according to the routine schedule 
of childhood vaccinations be deemed to be in a ―health risk state‖? The general tenor 
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and intent of the legislation does not seem geared toward such a definition but the 
proposed Bill is silent on specifics with respect to ―health risk state‖.  

From an ethical perspective it would be generally accepted that provided any 
resulting intrusions were minimised the right to be protected from serious harm or 
death from infectious or other imminent health threats justifies the overriding of the 
normal rights of freedom of movement, freedom of association, privacy and so forth.  

Does the Ethical Objective Justifying the Infringement have a realistic prospect of 
achievement?  
This must be decided on the basis of the scientific evidence and past history of 
similar interventions in similar circumstances. The crucial component here would be 
the expert advice of those designated as competent persons by health boards and 
local authorities. A particular ethical difficulty may arise where a novel organism 
emerges (e.g., the advent of SARS in 2003). In such circumstances, there will need 
to be a decision as to whether to proceed according to the precautionary principle 
with more stringent interventions and to scale back as circumstances permit. The 
other option is to proceed in a step-wise fashion, escalating the response as an 
emergent threat develops. Application of the precautionary principle risks being 
seen, in hindsight, as an overreaction while the stepwise intervention risks being 
seen, again in hindsight, as an under-reaction. The Bill is, and probably wisely so, 
silent on which approach to take. Such a decision is probably only able to be taken in 
context exercising the best judgement of all involved and to pre-empt responses to 
the unforeseen by enshrining them in legislation is probably best avoided.  

There is a particular item of concern contained within section 62 on ‗absconding 
quarantine‘. Firstly, the wording is unclear. Section 62(5) states ―the period beginning 
when the quarantined person absconded and ending when that person is detained in 
accordance with subsection (1) is to be left out of the account. Does this mean that 
the end-date for the quarantine date does not change, i.e., the period of absconding 
is disregarded? Or does it mean that period of absconding is left out of the 
consideration of the length of time spent in quarantine, which is thereby extended by 
the period of absconding.  

In either case, there is an ethical difficulty. Quarantine should not be viewed as a 
punishment – the period of quarantine has been imposed for a particular purpose 
and, after a period of absconding the most appropriate action would be for the 
appropriate competent persons to review the case and decide what further period of 
quarantine has the best chance of achieving the purpose that quarantine was 
imposed in the first place.  

Consider the following (hypothetical situations). In Case A, a period of 14 days 
quarantine is imposed because that is the length of time, based on the natural 
history of the infectious condition, that the person will remain infectious, with or 
without additional treatment. In Case B, a 14-day continuous period of treatment is 
required to render an individual non-infectious. Suppose that in both cases, after 5 
days of quarantine an individual absconds but subsequently returns to quarantine 
after 5 days. In Case A, the purpose of quarantine would be achieved with a further 4 
days in quarantine. However, in Case B, it may be necessary to begin the course of 
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treatment again before the individual is no longer infectious, thus requiring a further 
14 days to achieve the original aim of the quarantine.  

Because of the complexity of the individual situation, it would seem most appropriate 
that absconding and return to quarantine triggers an automatic review of the 
quarantine period based on what is necessary to achieve the aims of the quarantine. 
This is completely separate from the issue of whether other charges will be brought 
to bear on the person who has, perhaps, endangered others by absconding from 
quarantine. The quarantine itself is not a punishment and must be clearly kept 
distinct from any punitive measures brought to bear for non-compliance.  

Is the infringement necessary in that no ethically preferable alternative actions can 
be substituted?  
The Bill reasonably and appropriately requires the seriousness of a potential threat 
to public health to be taken into consideration when deciding on intervention and 
also requires that an explanation of the need for such actions is provided (Section 
31). Such a requirement for proportionality is an important ethical aspect of the Bill.  

An ethical question arises within Section 33 and following regarding medical 
examination. Although the Bill provides (Section 35) requires the use of ―the last 
invasive and least intrusive procedures practicable‖, the question arises as to 
whether such an examination and/or treatment (including disinfection/disinfestations) 
should be imposed against a person‘s will. In other circumstances, such as a request 
by a police office to provide a urine or blood specimen where driving under the 
influence of alcohol or drugs is suspected, a person is entitled to refuse although 
some degree of imputation of guilt ensues. On the other hand, another legislative 
instrument, the Mental Health Act does provide for the compulsory treatment of a 
patient – but in this case, at least partly, with the person‘s best interests in mind (it 
may also be for the protection of others).  

A further important difference, however, is that the person to whom the Mental 
Health Act applies is not deemed to have decision-making capacity at the time, 
whereas the person ordered to undergo an examination under the Public Health Bill 
may have. This may pose difficulties for the examining practitioner. The 
accompanying notes indicate ―The order would not compel a doctor to carry out an 
examination, but would compel an individual to undergo an examination‖. The 
General Medical Council‘s guidance on seeking consent does not provide a specific 
exception for this situation (unlike the situation for confidentiality and passing on 
personal information – see below). In the British Medical Association‘s (BMA‘s) 
handbook on Law and Ethics, Medical Ethics Today, there is both reference to 
legislation regarding powers to subject people to compulsory examination (p726) 
with no further direct comment. However, as regards compulsory treatment, the clear 
statement ―competent adult patients have the right to refuse any medical treatment 
… even if that treatment results in their permanent injury or death‖ (p84). No 
exception is made in later discussion for treatment of infectious disease or situations 
where the treatment is aimed at the best interests of other people rather than the 
patient themselves. Thus it is somewhat unclear where the exact professional 
boundaries are and what the professional legal situation would be for a practitioner 
who was the subject of a complaint by a person in such circumstances.  
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There is no clear cut best solution to this but it needs consideration. If it were 
deemed that a person with capacity could refuse disinfection, disinfestations or 
decontamination (and perhaps even examination itself) in such a situation, there may 
need to be provision that such a person would, for the purposes of exclusion, 
restriction or quarantine, be considered to pose such a health risk as the 
examination sought to determine.  

Another important point to make in this regard is that the right of competent persons 
to refuse treatment means than nothing restrictive in the public health act should be 
used solely because it is deemed beneficial to the individual (if they are an adult with 
capacity) to whom the proposed restrictions, exclusions or quarantine would apply. 
That would run counter to the purposes of the Bill (which is solely the protection of 
the public health) and therefore should not be seen as a way to force someone into 
receiving treatment ―for their own good‖.  

Is the infringement selected the least possible infringement, commensurate with 
achieving the primary goal of the action?  
For the situations of exclusion and restriction orders there is an explicit requirement 
that competent persons ―have regard to the desirability of imposing the least 
restrictive order necessary to protect public health‖. I‘m uncertain of the need for the 
rather woolly wording ―have regard to the desirability‖ chosen in this case. Why can it 
not simply say ―the restriction (or exclusion) imposed should be the least restrictive 
consistent with the aim of protecting the public health‖? This clearer wording is used 
in Section 47, the equivalent statement with respect to procedures undertaken during 
quarantine, which states ―the professional must use the least invasive and least 
intrusive procedures practicable‖. What is missing from the section on quarantine, 
however, appears to be a requirement that the restrictions imposed by quarantine 
(e.g., the length of quarantine) be the least necessary commensurate with achieving 
the goal of the quarantine.  

The availability of an appeal mechanism and the requirement to keep exclusion and 
restriction orders under review are contribute importantly to the minimising of the 
infringement. The maximum periods of quarantine before judicial review are also an 
important protection – although the explicit requirement to minimise the period of 
quarantine would be a potentially useful addition.  

A further question about minimising infringement relates to the passing on of 
information regarding infectious diseases or disease states. It is clear that the 
notifying medical practitioner or laboratory will need to provide contact detail (name 
and address) to the health boards as this is a necessary part of the investigation. 
This personalised information is left out of the board‘s notification to common 
services agency, where the unique NHS identifier can be used to avoid duplication. 
This is consistent with the minimisation of infringement.  

There is an important point to be made with respect to the legislation and medical 
confidentiality. The General Medical Council stipulates in its guidance for doctors 
that a legal requirement to pass on information is one of the exceptions to the normal 
requirement to preserve patient confidentiality. This is an important safeguard for 
doctors if they ever were to face a complaint in this regard.  
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Has the agent sought to minimise the negative effects of the infringement?  
The requirement for financial compensation to those negatively impacted by the 
imposition of measures under the Bill is an important consideration in the 
minimisation of negative impacts. A concern about wording in Sections 56 and 57 
arises however. Where compliance with restriction, exclusion or quarantine is 
voluntary, the health board ―must‖ compensate the individual concerned. In Section 
57, the health board ―may‖ compensate someone incurring loss through a restriction, 
exclusion or quarantine order. It is unclear what the ethical basis for such a 
distinction is since the proviso that compensation does not apply where the loss is 
attributable to the fault of the person applying. Another concern about such a 
difference in wording may lead health boards to seek to apply ―orders‖ rather than 
―requests‖ more readily than otherwise would be the case in order to avoid the 
stronger wording of the compensation clause in Section 56. While the degree of 
resistance to such an order may need to be taken into account when determining 
whether an offence has been committed under the Public Health Bill, provided the 
loss arises ―through no fault of the person claiming compensation‖, the basis for the 
difference in wording remains ethically unclear.  

Has the agent acted impartially in regard to all affected parties; i.e., the agent’s 
decision is not influenced by ethically irrelevant information about any party?  
This question also impacts the discussion regarding compensation in the paragraph 
above. It re-iterates the point made above that orders made under the Public Health 
Bill should be in no way made punitively but solely for the purpose of protecting 
public health.  

Checks and Balances on Powers within the Act  
There are reasonable safeguards within the Act in most respects. The rights of 
appeal and the requirement to keep various orders under review as well as the right 
to compensation should, in most situations avoid any abuses of the powers 
conferred by the Act.  

There are, however, two matters that are left entirely at the discretion of the Scottish 
Ministers with no explicit requirements as to the decision-making in respect of these 
two matters. These are:  

(1) Amendments to the list of notifiable diseases and health risk states; 

(2) Designation of health board and local authority competent persons for the 
exercise of powers under the Public Health etc Bill.  

While the Bill generally imposes on Ministers the requirement to protect the public 
health should there be any further requirements in the Bill as to the exercise of the 
above? For example, should there be either a requirement for review by 
appropriately qualified authorities (or judicial review) or some other procedure should 
controversial additions be made to the list of notifiable diseases or health risk states? 
What would happen if someone sought to use this legislation to define as a health 
risk state that a child entering nursery or school had not had the full schedule of 
routine vaccinations? Would there be a way that any such decisions could be 
questioned as to whether they were consistent with the intent of the Bill?  
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At present, it has been decided to leave sexually transmitted infections off the 
notifiable list out of concern that compulsory notification may deter people from 
seeking treatment. There is nothing to stop a reversal of this situation – which may in 
unforeseen circumstances prove necessary – but also, nothing to act as a check or 
balance on such a decision.  

A final observation is that the item ―any other clinically significant pathogen found in 
blood‖ seems to negate somewhat the requirement for a detailed and well-thought 
out list. Arguably, it could unintentionally give rise to the notification of sexually 
transmitted infections. A specific point with respect to Human Immunodeficiency 
Virus (HIV) infection needs to be made. It is not listed though it is also a blood-borne 
virus as well as a sexually transmitted agent (cf., Hepatitis B virus). The concern that 
compulsory notification with identifying information would deter people worried about 
HIV from seeking help has been the justification for this. Other specific legislation, 
such as the AIDS (Control) Act 1987 permitted the non-identified surveillance of HIV 
occurrence. Yet one of the Bills listed for repeal is the AIDS (Control) Act. Does this 
unintentionally leave a gaping hole in the Public Health legislation with respect to 
epidemiological surveillance of HIV infection?  

In the 2nd instance, the designation of competent persons, similar concerns arise. 
Should there be, at the very least, an explicit requirement that any class of 
competent persons be subject to professional regulation of some sort that it 
independent of their employing authority (as is the case with the General Medical 
Council or General Nursing Council for example). The hazard, if the only check on 
the actions of a designated competent person is the disciplinary procedures of their 
employing body, is that expedience for the employing body could take undue 
precedence. An important principle in this regard is that with any authority held by 
virtue of this legislation must reside a corresponding professional accountability for 
the exercise. The safeguard afforded by the possibility that an independent 
complaint could be taken to a professional body (and also that the said professional 
body also has a say in stipulating appropriate professional behaviour – as for 
example the General Medical Council‘s guidance ―Good Medical Practice‖) is very 
important in this regard.  

In conclusion, while the Public Health etc (Scotland) Bill meets many of the 
requirements for it to be sound from an ethical and human rights perspective, there 
are a few outstanding issues to address. These have been discussed in some detail 
above and are summarised in the ‗Executive Summary‘ at the beginning of this 
document.  
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SUBMISSION FROM LAW SOCIETY OF SCOTLAND 

Introduction  

The Law Reform Committee of the Law Society of Scotland (the Committee) 
welcomes the introduction of the Public Health etc (Scotland) Bill as a long needed 
statutory reform which replaces and updates much antiquated public health 
legislation from the 19th century.  

The Bill proposes that certain applications be made to a sheriff, sheriff principal or 
justice of the peace.  

The Committee is concerned, that from a procedural and legal point of view, that 
these provisions accurately reflect current Scottish civil procedures. In The 
Committee‘s view, the provisions in the Bill do not always accurately reflect such 
procedures and, if enacted as presently drafted, would result in some significant 
inconveniences as a result of misunderstanding the relevant procedures.  

The Committee also wishes to make a proposal regarding determination of questions 
of disputed compensation under the proposed Act.  

Paragraphs 6-24 provide a brief description of the relevant civil procedures so the 
criticisms of the Bill can be more clearly understood.  

Summary Application Procedure  

Whenever legislation requires an application to be made to the sheriff or sheriff 
principal by way of summary application, this means that the application commences 
as a formal court action and will, amongst other things, require service on identified 
defenders.  

However, once the court action has been initiated the sheriff is free to determine the 
procedures to be followed so that the application can be dealt with in the most 
expeditious manner possible. There are very few rules of procedure which govern 
summary applications in contradistinction to other types of civil application.  

Whenever an enactment requires procedure by summary application, this means 
that the summary application can be made either to the sheriff or the sheriff principal.  

However, if the enactment states that the summary application can be made only to 
the sheriff principal, then the sheriff may not hear the summary application.  
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The sheriff principal is, in effect, the appeal judge for civil causes from decisions of 
the sheriff within his or her sheriffdom. He or she also exercises a number of 
functions at first instance and can always exercise all of the functions of a sheriff. In 
practice, the sheriff principal will not act as a first instance civil judge since he or she 
will wish to preserve rights of appeal from decisions of the sheriff. There are a few 
cases, however, where the sheriff principal is either required by statute, or in 
practice, to sit as a first instance judge. For the purposes of the present discussion, 
the most important of these is whether summary application must be made only to 
the sheriff principal.  

Two examples of summary applications to the sheriff principal are: (1) disciplinary 
proceedings in respect of sheriff officers; and (2) appeals from decisions of the 
Mental Health Tribunal for Scotland.  

There are two types of summary application. First of all there is an application to the 
sheriff for a particular order under an enactment. Secondly, there is an appeal to the 
sheriff or sheriff principal from the decision of a local or other authority which has 
made a particular order. Summary applications can also be used for other purposes, 
such as to determine disputed amounts of compensation, though this is unusual.  

It should be noted that the term ―summary application‖ is a technical legal term. 
Summary applications are only made to the sheriff or sheriff principal. Summary 
applications are not made to justices of the peace.  

Most summary applications are initiated by a formal court document known as an 
―initial writ‖. However, rules of court (made under an act of sederunt) can provide that 
a less technical application form is used for certain types of summary application.  

In all summary applications, the sheriff is obliged to issue a written judgement.  

While the summary application is an expeditious and flexible procedure, it 
nonetheless does have certain strict legal consequences. It is a formal court action 
and most summary applications are raised by way of formal court writ known as an 
initial writ. Summary application procedure is unsuitable for some applications to the 
sheriff, such as applications for warrants to inspect premises as this would involve 
the sheriff in having to receive – often from a location authority official – a formal 
court writ, with consideration being given to whom upon and how that writ would be 
served.  

Summary applications must be distinguished from other types of procedure in the 
sheriff court. This can sometimes be confusing as similar terminology is employed 
for procedures which are, in essence, very different.  

Finally, it is important to note that when a summary application is made to the sheriff 
then, in most cases, there will be a right of appeal from the sheriff to the sheriff 
principal. That right of appeal is never made by way of a new and separate summary 
application as that would amount to raising a court action to set aside a decision of 
the sheriff. The practice is to submit to the sheriff principal ―a note of appeal‖ setting 
out the matters which it is intended to appeal to the sheriff principal against the 
decision of the sheriff.  

317



Lands Tribunal for Scotland  

The Lands Tribunal for Scotland also has a role in assessing disputed issues of 
compensation.  

The Lands Tribunal was set up by the Lands Tribunal Act 1949. It is a specialised 
Tribunal which exists to deal with issues relating to compensation arising from use of 
land, such as compensation arising from compulsory acquisition of land by a local or 
other authority, and a discharge of title conditions in land and any issues of 
compensation arising therefrom.  

In terms of section 1(5) of the Lands Tribunal Act 1949, the Lands Tribunal for 
Scotland may also act as an arbiter.  

Where an enactment allows for compensation to be determined by arbitration then 
the normal law of arbitration will apply when the arbiter has been appointed. The 
parties to the arbitration will be responsible for the arbiter‘s fees and outlays and 
often the arbiter may require the parties to pay instalments of fees in advance. He or 
she may, at the end of the proceedings, award expenses against the losing party 
and in this way a party who has spent money on arbitration proceedings may recover 
that money from the other party, if expenses are awarded in his favour.  

There is no guarantee that an arbiter will follow a simple procedure. Very often an 
arbiter in Scotland will follow legal proceedings similar to the ordinary proceedings in 
the sheriff court.  

There is no right of appeal against an arbiter‘s decision and his or her decision may 
only be set aside by the Court of Session on limited grounds such as the arbiter has 
acted with bias in the conduct of the arbitration proceedings. This, in most cases, 
leads to finality of arbitration proceedings and is often a reason why parties resort to 
them. Another advantage of arbitration is the proceedings, unlike court proceedings, 
will be private and will not be conducted in public.  

In the light of these comments the Committee has considered the relevant provisions 
in the Bill.  

Section 27: Public Health Investigation Warrants  

Section 27(2) provides that the sheriff or a justice of the peace may, on the summary 
application of the investigator, by warrant, authorise the investigator to take certain 
steps in certain circumstances such as entering premises in connection with a public 
health investigation.  

The Committee suggest that the words ―on the summary application of the 
investigator‖ are deleted. As explained at paragraph 17 of this paper, it is not usual 
for the sheriff to be asked to grant warrants of this nature by way of summary 
application. As explained at paragraph 14 of this paper, summary application 
procedure does not currently involve justices of the peace.  
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The Committee is of the view that to use reference to ―summary application‖ would 
imply that the formal court action known as a summary application in the sheriff court 
would be resorted to in these circumstances. Often a public health investigation will 
have to be carried out at very short notice and, for example, a sheriff may have to be 
contacted out of hours. The investigator may not necessarily be skilled or 
experienced in drawing up such a formal court application as a summary application. 
He or she may not have experience of drawing up an initial writ and what should go 
in it. Accordingly, reference to such a procedure is not appropriate. The justice of the 
peace court does not have any summary application procedure at the moment. The 
bill does not make it clear that the Justice of the Peace is being given this 
jurisdiction.  

Section 30: Public Health Investigations: Compensation  

Section 30 provides that persons suffering loss or damage in the course of a public 
health investigation should be compensated by the person who has appointed the 
investigator. Entitlement to compensation, or the amount of such compensation are 
to be determined under section 30(4): 

―by a single arbiter appointed by agreement between the person who appointed the 
investigator and the person claiming loss or damage or, if agreement cannot be 
reached, by the President of the Lands Tribunal for Scotland‖.  

Presumably this means that if the parties cannot reach agreement on the 
appointment of the person to act as arbiter then the President of the Lands Tribunal 
for Scotland will appoint the arbiter. If the section is to remain in its present form, the 
Committee suggest, for the purpose of clarification, that the relevant wording is 
changed to read:  

<is to be determined by a single arbiter appointed by agreement between the person 
who appointed the investigator and the person claiming loss or damage, or, if those 
persons cannot agree on the person to be appointed as arbiter, by the President of 
the Lands Tribunal for Scotland on the application of either of those persons, or 
jointly>.  

The Lands Tribunal for Scotland should be given power to act as arbiter. This could 
not be done under section 1(5) of the Lands Tribunal Act 1949. If application has to 
be made to the President of the Lands Tribunal for Scotland, he or she would not be 
able to appoint the Tribunal itself as arbiter given the reference to ―single arbiter‖.  

The Committee suggests that, for the purposes of clarification, the parties, or either 
of them, should have the right to refer the question of disputed compensation to the 
Lands Tribunal for Scotland. This is particularly important from the point of view of 
the person claiming compensation, who will mostly be at a financial disadvantage 
compared to the authority appointing the public health investigator. He or she may 
feel deterred from going to arbitration if he or she feels unable to meet the arbiter‘s 
costs as the arbitration proceeds.  
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The Committee suggests that the Lands Tribunal for Scotland be given jurisdiction to 
determine disputed questions of compensation. This would be as an alternative to 
arbitration.  

This would have one advantage for the applicant. Legal Aid can be extended to 
proceedings before the Lands Tribunal for Scotland. Scottish Ministers could be 
given power by statutory instrument to allow for Legal Aid in proceedings before the 
Lands Tribunal for Scotland under the Public Health Act.  

The Committee recognises that a person who makes application to the Lands 
Tribunal for Scotland will have to follow the relevant rules of that Tribunal and that a 
particular application form will have to be drawn up in accordance with those rules, 
and relevant fees paid to the Tribunal. However, the Committee consider that a 
claimant should have that option as these procedures would often be more flexible 
for him or her, and he or she might find that those procedures are to be preferred on 
economic or other grounds.  

The Committee suggest that section 30(4) is amended as follows:  

<is to be determined in accordance with Sub-sections (5) to (7)>.  

Those additional sub-sections would read:  

―(5) By a single arbiter appointed by agreement between the person who appointed 
the investigator and the person claiming loss or damage.  

(6) Failing such agreement by a single arbiter appointed by the President of the 
Lands Tribunal for Scotland on application of either of those persons, or of those 
persons jointly.  

(7) At the option of the person claiming loss or damage, instead of by arbitration, by 
application to the Lands Tribunal for Scotland.‖  

Further Provisions in Relation to Determination of Compensation  

The Committee‘s comments in relation to clause 30 apply also to the compensation 
provisions set out in Sections 56(5) and 57(3), subject to any necessary drafting 
amendments.  

Appeal against Quarantine and Hospital Detention Orders  

Section 59(2) allows for appeals to the sheriff principal against certain orders. These 
orders are, for the most part, orders of the sheriff. However in terms of sub-section 
(2)(f) an appeal may also be made to the sheriff principal against a decision of the 
Health Board to revoke, or not to revoke, a quarantine order.  

Section 66(1) (b) states that any reference to an appeal to the sheriff or sheriff 
principal is a reference to an appeal by summary application.  
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This means that all the appeals to the sheriff principal under Clause 59(2) would be 
by means of summary application. This is wrong as most of those appeals are from 
the sheriff to the sheriff principal and therefore should not be made subject to 
separate summary application procedure but rather should be taken by way of note 
of appeal to the sheriff principal has previously been discussed in this paper.  

The Committee therefore suggest that the reference to sheriff principal in Clause 
66(1) (b) should be deleted and a new Section 66(1) (c) is added to the following 
effect:  

(c) <any reference to an appeal to the sheriff principal against a decision of the 
Health Board under section 54(4) or, as the case may be, 55(4) not to revoke the 
order, under section 59(2)(f) of this Act is a reference to an appeal by summary 
application>.  

Further Suggestion Relating to Section 66  

The Committee suggests adding a sub-section (3) to give the Court of Session 
power to regulate procedure to the sheriff or sheriff principal in applications and 
appeals under the Act by means of act of sederunt. Strictly speaking that is not 
necessary as powers exist elsewhere but this would require the Sheriff Courts Rules 
Council to consider what appropriate rules of procedure should be put into place. 
Particularly for some of the first instance applications by Health Board or local 
authority competent persons, it may be helpful that an act of sederunt prescribe 
procedure be initiated not by formal initial writ but by statutory forms which can be 
filled out relatively easily. A model for this already exists in relation to removal orders 
under the Mental Health Legislation.  

Warrant to Enter and Take Steps – Section 73(2)  

This section again contains the reference to ―summary application procedure‖ 
referred to in the Committee‘s comments on Section 27(2). Accordingly the 
Committee recommends the deletion of the reference to ―summary application 
procedure‖ in this provision as well.  

Recovery of Expenses  

Section 76 allows a local authority to recover certain expenses incurred by it in 
disinfecting or inspecting infected premises. There is, however, no provision made 
for appealing to the sheriff against a notice served by the local authority under those 
provisions.  

Other public legislation, such as the anti-social legislation relating to housing, allows 
persons to appeal to the sheriff against impositions of expenses by a local authority 
or the police.  

The Committee therefore suggest that Section 78 should be amended to include 
reference to an appeal to the sheriff against service of a notice under section 76.  
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Appeal to the Sheriff Principal under Section 79  

Section 79 allows a person to appeal from decisions of the sheriff under section 78 
to the sheriff principal.  

Section 78 provides that a person on whom a notice is served under section 68 or 
section 71 (notices in connection with disinfection or decontamination of premises) 
may appeal against service of that notice to the sheriff.  

Section 79 allows for appeals from the sheriff to the sheriff principal against the 
decision of the sheriff, with leave of the sheriff.  

In terms of Section 79(5) an appeal to the sheriff principal under Section 79 ―is to be 
made by summary application‖.  

That provision is flawed for the reasons given earlier in this Memoranda note. There 
is no need to provide for an appeal to the sheriff principal from the decision of a 
sheriff to be by way of a separate summary application as the appeal will be 
governed by existing rules of procedure and will be done by note of appeal. The 
Committee suggest that Section 79(5) be deleted.  

Consultation  

There are a number of provisions in the bill where Scottish Ministers are required or 
empowered to make statutory instruments. The Committee is of the view that the 
Scottish Ministers should be under an obligation to consult relevant interests before 
making any orders.  

Conclusion  

The Committee hopes these comments will be of assistance.  

The Law Reform Committee 
Law Society of Scotland  

 

SUBMISSION FROM SOLICITORS FOR THE NHS BOARDS IN SCOTLAND  

(NHS CENTRAL LEGAL OFFICE) 

As Solicitors for the NHS Boards in Scotland, we have had surprisingly few public 
health issues which have required legal intervention. Essentially matters have been 
restricted to the interpretation of the 1897 Act in a local setting.  

With particular regard to the draft Bill, I have noted that sections 37 and 38 permit 
Boards to make exclusion orders and restriction orders, under their own hand, 
whereas other orders, e.g., medical examination or quarantine, require the 
authorisation of a Sheriff. I am not aware of the particular reasons for this distinction, 
but I would suggest that the power given to the Boards under sections 37 and 38, 
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could be very significant for an individual subject to such an order, and imposing 
restrictions similar to quarantine. Thus if quarantine is considered to require Shrieval 
authority, there is merit in applying the same standard to the powers to impose 
restrictions under sections 37 and 38.  

There is a separate point with reference to section 33(2), which permits the Board to 
apply to the Sheriff for the area within which the Board has its principal office - I do 
have a concern for the individual(s) who may be affected, in that for example, the 
Highland Health Board could apply to the Sheriff at Inverness, in respect of a person 
resident in Campbeltown - still within the Board area, but potentially creating 
considerable difficulty for the individual in relation to whom the order is being sought. 
Thus a local application may be considered more appropriate.  

Ranald F Macdonald  
Legal Adviser  
NHS National Services Scotland  
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Scottish Parliament 

Health and Sport Committee 
Wednesday 30 January 2008 

[THE CONV ENER opened the meeting at 10:02] 

Public Health etc (Scotland) Bill: 
Stage 1 

The Convener (Christine Grahame): I 
welcome everyone to the fourth meeting in 2008 of 
the Health and Sport Committee. I remind all  
members to ensure that their mobile phones are 
switched off—I had better check whether I have 
switched mine off, because I do not think that I 
have. Apologies have been received from Rhoda 
Grant, who has suffered a family bereavement. I 
welcome to the meeting Dr John Curnow, who is  
our special adviser on the Public Health etc  
(Scotland) Bill. 

Under agenda item 1, we will  hear from three 
panels of witnesses, each of which will give 
evidence on a different aspect of the bill. I 
welcome the medical director of Health Protection 
Scotland, Dr Martin Donaghy, who attended our 
round-table evidence session a few weeks ago. I 
understand that, with Dr Donaghy, we will look 
specifically at part 2, “Notifiable diseases,  
notifiable organisms and health risk states”. I refer 
members to the helpful submission that Dr 
Donaghy has provided us with, which expands on 
points that he made previously. Unless Dr 
Donaghy wishes to make some int roductory  
remarks, we can move straight to questions. 

Dr Martin Donaghy (Health Protection 
Scotland): I would just like to say that although 
Health Protection Scotland is part of the national 
health service, we also provide advice to the 
Scottish Government and have been involved in 
the preparation of the bill and the provision of 
advice on it. 

The Convener: I invite questions from 
members. 

Ross Finnie (West of Scotland) (LD): I do not  
know whether the notification periods for 
practitioners and for persons who operate in 
laboratories are reasonable. My two medical 
colleagues who are sitting—not immediately—to 
my right no doubt know about such matters. In 
your submission, you say that three days is an 
adequate period to facilitate the taking of effective 
action. You make no comment on the longer 
period for notification that the bill gives laboratory  
directors.  

I accept that the bill contains a provision 
whereby if there is a belief that there is a need for 
more urgent notification of a case, such 
notification should be provided but, for the benefit  
of the committee, will you explain the basis on 
which, for notification, three days are afforded to 
medical practitioners and 10 days are afforded to 
directors of laboratories? Will you guide the 
committee on whether, in your professional 
experience, those periods are adequate, and why? 

Dr Donaghy: The key parameter to determine is  
the risk to the public. The primary purpose of 
public health action is to prevent more people from 
being exposed to a hazard to which it is known a 
number of people have already been exposed.  
The first period relates to the requirement on a 
clinician to notify a public health agency of a risk of 
a notifiable disease. By the time someone who 
has an infection presents to a clinician, they will  
have been exposed to the germ, which will have 
entered their body, brewed up within it and started 
to cause damage to it. That illness will have led to 
the patient presenting to a doctor. There is a gap 
between someone being exposed to infection and 
their coming forward.  

When it comes to reducing the risk to the public  
and preventing further cases, the more quickly we 
can act after the initial exposure, the more 
effective we will be in preventing further exposure.  
If someone with an infection presents to a doctor 
and we let notification of the case slip, we will be 
even further away from the initial exposure to the 
germ. For many notifiable diseases, we need to 
curtail the lag between a patient going to the 
doctor and the disease being notified to a public  
health agency. With most such diseases, we 
would like notification to take place within hours,  
and certainly within three days. If the lag period 
goes beyond three days, it is more difficult for us  
to understand the circumstances in which the 
person was exposed and to intervene to prevent  
further exposure. I do not know whether that  
clarifies matters. 

Ross Finnie: I must press you a little. You have 
explained to me the need for a degree of urgency 
when medical practitioners notify a public health 
agency of a notifiable disease. I would also like 
you to address the longer period for notification 
that directors of laboratories will have under the 
bill. You have given me a clear explanation of the 
gap between a person being exposed to an 
infection and their developing some form of 
symptom and presenting themselves to a medical 
practitioner but, with respect, you have not  
explained why the standard that is set in section 
13 is three days. 

Although you say that the bill will place on a 
medical practitioner the responsibility to notify  
earlier in the process if they think that that is  
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necessary, the standard that is set in section 13 is  
three days. I agree that the decision is arbitrary,  
but it tends to be better if such decisions are taken 
by experts such as you rather than by politicians 
such as me. Given the urgency that you have said 
is necessary, I seek guidance on why three days 
is a reasonable period for section 13 to impose. 

Dr Donaghy: I think that I have clarified the 
need for us to be able to take action as soon as 
possible after the initial exposure.  

Ross Finnie: I do not dispute that.  
Dr Donaghy: When you consider the three-day 

notification period after detection by a clinician,  
you must consider the fact that there has already 
been a lag, which, depending on the incubation 
period of the illness, can be up to five or 10 days. 
Depending on the illness, people can be 
infectious—particularly for person-to-person 
spread infection—during the incubation period and 
in the immediate period after they are 
symptomatic. If we wait longer than three days 
and the person is infectious, they are capable of 
spreading the illness to others and therefore of 
increasing the number of people who have been 
exposed.  

Three days is enough time to detect the illness,  
investigate the circumstances in which we think  
the person has been exposed and decide on an 
adequate intervention to prevent exposure—
advice to the patient, immunisation or antibiotics. If 
we wait longer than three days, our chances of 
making an effective intervention diminish. The 
three-day period is arbit rary, but if diseases are 
notified after more than three days we do not have 
sufficient time to investigate the case, work out  
how the person has been exposed and provide a 
public health intervention to prevent further 
spread. Three days is the period that we estimate 
we need—for most illnesses—to be fully effective 
in our investigation and intervention to prevent  
further spread.  

The Convener: I was going to let Richard 
Simpson come in on the three-day issue, before 
Ross Finnie moves on to laboratories. 

Ross Finnie: I want Dr Donaghy to talk about  
the 10-day period in laboratories, but I am happy 
for Richard Simpson to pursue the three-day 
issue. 

Dr Richard Simpson (Mid Scotland and Fife ) 
(Lab): We are in a relatively new situation in 
relation to severe acute respiratory syndrome, the 
possibility of avian flu pandemics and cases such 
as the E coli outbreak, when immediate 
notification is required. It seems to me that section 
13 does not differentiate between common 
diseases such as measles, mumps and rubella, for 
which the relevance of reporting is  for future 
statistical information, and those for which the 
earliest possible notification is crucial.  

At least part of the point that Ross Finnie is  
making is that the bill does not distinguish 
sufficiently between the two types of disease. He 
is not saying that three days is okay or not okay.  
Surely there should be a much stronger statement  
in the bill that i f a medical practitioner has a case 
of potential avian flu caused by human-to-human 
transmission, they must inform immediately.  
Schedule 1 lists the common diseases—such as 
the three I mentioned—and much rarer conditions 
in relation to which the danger of transmission and 
the importance of notification are stronger. Is the 
bill written clearly enough to reflect the current  
situation? 

Dr Donaghy: It is. Last year,  there was an 
upturn in measles, which was probably related to 
the problems that we have had with MMR 
vaccination. I will give an example. A cluster of 
measles impacted on a nursery in west central 
Scotland. Once we knew about the case, we 
needed to work out where the child had been, who 
the other children in the nursery were and whether 
any of them was particularly vulnerable because 
they had special needs and so on. If we had not  
received that information until three days after the 
doctor had known about the case, our chances of 
investigating it, going to the nursery, working with 
the nursery management and working with the 
local general practitioners to deliver immunisation 
to the children in the nursery, would have been 
reduced and our response could have been 
relatively ineffective.  

I do not  adhere to the principle that you are 
outlining: that a three-day period is not sufficient,  
or that we can be more lax, as it were, when it  
comes to diseases such as measles. Measles can 
be a severe illness, particularly when it impacts on 
children with special needs. We would obviously  
like to know about avian flu as quickly as possible.  

If, with regard to the three-day provision, you are 
proposing to distinguish in statute between certain 
diseases, my response is that I do not know 
whether we can differentiate in statute between 
conditions about which we need to know 
immediately and those about which we need to 
know within three days. I would prefer to have in 
section 13(2) wording such as “no longer than 
three days” and to work with the profession to try  
to get over the message that we need to know 
about certain conditions immediately. For 
example, we had a case over the weekend of 
suspected viral haemorrhagic fever in a chap who 
had been in Angola. We knew about the case 
within hours, which shows that the system is 
working.  

For routine practice and for the sake of 
clinicians, we need to put wording such as “no 
more than three days” into section 13(2).  
Indicating in the bill that that time limit should be 
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reduced for certain cases would just add another 
level of complexity. 

10:15 
The Convener: I think that Dr Donaghy is  

indicating that, if possible, notification should be 
made earlier in certain cases. Would it be possible 
to include after “must” in section 13(2) that  

notification should be made as soon as practicable 
and at least before the expiry of three days? The 
words “as soon as practicable” could cover urgent  

cases. Would such an amendment of section 
13(2) cover what you suggest? 

Dr Donaghy: Yes, but I would not like to see 
two different lines on the time aspect in section 
13(2).  

The Convener: But the section should state that  
the notification period should be no longer than 
three days? 

Dr Donaghy: Yes. 
The Convener: Would that satisfy Ross Finnie? 
Ross Finnie: I accept that section 13(3) states: 
“Without prejudice to subsection (2)”, 

which implies that notification could be made 
sooner than three days, but section 13(2) sets the 
standard time at three days, so the interpretation 
of urgency would start at three days and then work  
back. Given all the other evidence that we have 
taken, and given today‟s techniques, we are trying 
to accelerate the process. I do not for a minute 
suggest that the limit should go beyond three 
days; I was inviting Dr Donaghy to justify the limit  
of three days and suggesting that, in the modern 
situation, it is a rather long period. 

Dr Donaghy: I think that it can be, as my 
examples have illustrated. The convener‟s  
proposed wording could cover that and tighten up 
the provision. 

The Convener: Given the wording in section 
13(3), perhaps it would just be a matter of turning 
the wording round for section 13(2).  

Dr Simpson: It might be better i f section 13(2) 
said that  notification should take place as quickly 
as possible—without  a requirement to justify the 
urgency. It could say that written notification 
should be provided within three days because the 
urgent cases can be notified orally. That is the 
crucial point: a health board will want to hear orally  
about a serious case as soon as possible.  

If I had a case of measles in a nursery but it was 
the only one in my practice, I would not regard it  
as urgent, but six GPs may have one case from 
that nursery. If I phoned or e-mailed the health 
board to notify it of my case of measles, that would 
allow the board to see the general situation more 
quickly. 

Dr Donaghy: I agree with that, but I do not  
agree that having only one case of measles would 
not be a matter for us. Our threshold for action is  
probably slightly lower than that for a GP.  

The Convener: We will move on. I think that we 
can raise the point under discussion with the 
minister. Ross Finnie has a point on the reference 
to “10 days” in section 16(2).  

Ross Finnie: Section 16(2) has a provision that  
is equivalent to that in section 13(2), but it is for 
laboratories, and the test is set at 10 days. That  
means that section 16(2) runs into the same 
argument that I adduced earlier, which is that if the 
test is 10 days in someone‟s mind, their 
interpretation of what might be reasonably  
expected of them in a more urgent case would 
work back from the limit of 10 days. 

You explained the reason for the three-day 
provision in section 13(2), Dr Donaghy. Why, 
according to section 16(2), should a laboratory  
that is aware of a case of disease that poses a 
potential risk to public health have a 10-day limit in 
which to notify that risk? 

Dr Donaghy: For clarification, most NHS 
laboratories have a doctor or clinician and a 
clinical microbiologist working in them, so if there 
were an urgent case, such as a meningococcal 
infection—a severe form of meningitis—we would 
expect section 13(2) to apply to clinicians working 
in a laboratory.  

The notifiable organisms provisions in section 16 
mainly cover instances when we need to know 
about the presence of organisms associated with 
cases of infection for reasons of broader 
surveillance, looking at t rends over time and 
looking at clusters—that is, the spatial distribution 
of cases in the country. 

The two provisions overlap, but they are for 
slightly different purposes. When we are 
estimating trends and looking at spatial 
distribution, the urgency to act is of a lower grade 
than when we think there is an urgent risk to public  
health, which is covered by the provision on 
notifiable diseases. However, there is still some 
time pressure on us to estimate trends, report on 
them and get a broader picture of what is  
happening with a particular infection in the 
community.  

The differential in the standard is meant to echo 
the different functions of the two provisions: one is  
about the need for clinical notification, to ensure 
that we take urgent action; the other, on notifiable 
organisms, is to ensure that our broader 
surveillance function is timeous and provides an 
overview of the trends and distribution of cases 
within communities and throughout the country as  
a whole.  
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Ross Finnie: I really do not understand this.  
The bill is designed to deal with potential public  
health issues; it is meant to cover not individual 
cases of disease but the threat to the wider 
population. This is not about best practice. No one 
on the committee is suggesting that people who 
work  in laboratories or clinical situations are not  
capable of exercising judgment. We are dealing 
with a proposed law to set out, with clarity, the 
obligations on people to notify where they have 
notice of a disease and where a laboratory has 
identified a notifiable organism. If a notifiable 
organism is something that a wider range of public  
health people ought to be told about so that they 
can take a view as to whether to put in place 
preventive steps—or take the steps that might be 
necessary if that organism exhibits itself in the 
population—I am still at a loss to understand why 
the standard to be set for that period of notification 
is 10 days. 

Dr Donaghy: The point that I am trying to get  
across is that the two provisions overlap— 

Ross Finnie: I am sorry to interrupt. I am not  
questioning your professionalism. I understand 
from your answer that you see no distinction. My 
problem is that I am trying to examine two 
separate provisions in the bill.  

Dr Donaghy: Okay. If there was a case of 
methicillin-resistant staphylococcus aureus blood 
poisoning in a hospital, that would be notified and 
action would be taken under the previous 
provision that we talked about; there would be 
clinical notification by clinicians in the hospital,  
who would investigate it and take immediate 
measures—that is covered by the three-day 
provision.  

My organisation operates a surveillance scheme 
that uses as a tracer for the levels of infection in 
the hospital counts of MRSA bloodstream 
infections so that, on a broader scale—within the 
hospital or the health board or throughout the 
country—we can deliver policies and intervention 
and monitor the effectiveness of them in reducing 
the rate of infection.  

The notifiable organisms provision is meant to 
cover the second, broader, aspect, whereby we 
need within 10 days to aggregate the information 
so that we can monitor, through a surveillance 
scheme, the impact of policies in reducing 
infection.  

The first provision, which is in section 13, is to 
cover urgent risk to public health; the second,  
which is in section 16, is to facilitate on-going 
surveillance and monitoring of infections in the 
community so that we can take forward policies  
and interventions to reduce infections on a more 
global scale. The 10-day reporting standard is to 
ensure that, for that second purpose, we get the 

information as timeously as possible to inform our 
broader surveillance function, so that we can 
consider whether policies and practices on a 
global scale are reducing the level of the problem. 

The Convener: We can get back to the minister 
about that. 

Ross Finnie: I think that we will have to. 

Mary Scanlon (Highlands and Islands) (Con): 
You say in your submission:  

“There is no guarantee that non-NHS laborator ies w ill 
participate voluntarily in notifying the isolation of pathogens  
signifying a public health risk.”  

Why do you say that there is no guarantee, given 
that section 17 says that failure to notify is an 
offence? Why do you not have the confidence that  
is stated in the bill? 

Dr Donaghy: I do have the confidence that is  
stated in the bill. My comments in the submission 
refer to the current  voluntary system in the NHS, 
under which laboratories report to us to monitor 
broad trends of infection in the community. It is 
working well in Scotland, but some of my 
colleagues have questioned the need to move 
from a voluntary scheme to one that is  
underpinned by statute. One of the reasons we 
need to do that is, as we are seeing in England,  
that there is now a broader range of health-care 
provision, either paid for by the NHS or which 
people access through private means. That  
greater provision engages non-NHS diagnostic 
laboratories in the diagnostic process and in 
isolating organisms. Therefore, any voluntary  
scheme in the NHS might not cover the whole 
range of diagnostic testing, or the reporting of 
notifiable organisms, that is being done in the 
country. One of the arguments for a statutory  
arrangement is that, given that greater vari ety and 
provision of health care, it would be useful to 
underpin it with some sort of statute. 

Mary Scanlon: I understand that, but you are 
saying that there is no guarantee that non-NHS 
laboratories will participate in notifying organisms.  

Dr Donaghy: Yes. 

Mary Scanlon: So you are saying that, even 
though it will be an offence not to notify notifiable 
diseases, you do not have confidence that the bill  
is strong enough to ensure that non-NHS 
laboratories will notify voluntarily? 

Dr Donaghy: I am not saying that. As an 
example, we are in discussions with private sector 
providers of health care about providing 
information on MRSA. The current situation is that  
there is no guarantee that laboratories will  
participate, but the bill will give us that guarantee. 

The Convener: There is no definition in the bil l  
of diagnostic laboratories, so we are talking about  
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any diagnostic laboratories. I think that that is the 
point, Mary.  

Mary Scanlon: The point is that I thought that  
Dr Donaghy‟s submission, from which I quot ed,  
was based on the bill and not on what is 
happening currently. 

The Convener: Dr Donaghy has made it plain 
that he refers to the historic situation.  

Dr Donaghy: I apologise for any confusion. 

The Convener: I was looking desperately in the 
bill for a definition of diagnostic laboratories, but  
there is none. Let us move on to Helen Eadie, to 
whom I apologise for the long wait. 

Helen Eadie (Dunfermline East) (Lab): That is  
okay, convener. Mary Scanlon has stolen my 
questions so I have had to identify— 

Mary Scanlon: I apologise.  

Helen Eadie: There is no need; I have another 
question. I refer Dr Donaghy to what he said in his  
submission about section 14. You talk about the 
experience of bioterrorism and you quote the 
polonium-210 incident in London. You go on to 
say that the definitions in section 14(7) 
“should cover the need to ensure rapid notif ication in such 
instances.”  

You then refer to section 14(6), where you say that  
“information detailed in (6) is the minimum required to 
facilitate effective action by the NHS Board notif ied.”  

Did you mean to imply that that provision should 
be strengthened? 

Dr Donaghy: I do not think that it should be 
strengthened. We are looking for a basic statutory  
minimum requirement, which is provided for in the 
bill. Over and above that and depending on the 
circumstances of any such event, we might wish to 
collect more information, but it is difficult to cover,  
in statute, every possibility. We are looking for a 
statutory provision to give us the basics on which 
we need to build, and section 14 does that.  

The Convener: I must correct myself: my 
colleagues have pointed me to section 16(8),  
where diagnostic laboratories are defined. I was 
looking in the definitions section of the bill  earlier 
and slipped up. 

10:30 
Ross Finnie: According to the recommendation 

in Dr Donaghy‟s submission, that should be 

redefined. 

The Convener: We are going to deal with that. 

Michael Matheson (Falkirk West) (SNP): Your 
submission suggests that the definition of 
diagnostic laboratory in section 16(8) shoul d 
include 

“laboratories carrying out tests on samples of food and/or  
water”. 

The definition in the bill seems fairly clear.  
However, should I understand from your 
suggestion that there are distinct types of 
laboratory—for example, those that will carry out  
tests on food and water but which might not  
necessarily perform diagnostic test functions for 
human infections? 

Dr Donaghy: That is correct. The definition is  
clear, but my point is that it covers only tests on 
humans. For public health purposes, we often  
need to know about tests on other types of 
specimen, particularly food and water, so that we 
can take action. 

For example, with regard to food, there was a 
recent episode involving chocolate in which we 
became aware of the risk to public health because 
of tests that identified salmonella in specimens of 
chocolate. If we had not known about that, we 
could not have intervened to prevent further cases 
of infection. I am aware that the testing of food and 
notification of results are covered by food safety  
legislation, but currently that legislation does not  
provide for notification for public health purposes.  

I wanted to bring to the committee‟s attention the 
fact that the bill might provide opportunities for the 
definition to be extended to cover other types o f 
laboratory and testing in which we need to know 
the results so that we can take action.  

Michael Matheson: That is a helpful 
explanation.  

Section 16(8)(a) and section 16(8)(b) appear to 
give a wide-ranging definition of the director of a 
diagnostic laboratory. However, you suggest that  
that definition should be amended to include 
scientists and senior managers. Are they not  
encapsulated in those two sections? 

Dr Donaghy: In my view, there are certain 
laboratories whose operations would not be 
covered. For example, there are scientists who run 
laboratories and who have professional 
qualifications similar to those of a doctor, so it is 
possible for a laboratory to be run by scientists 
without any doctors being present. In that case, 
there is no one mentioned in section 16(8)(b) to 
whom a doctor could delegate that responsibility, 
because there is no doctor.  

People in different positions in the NHS are 
increasingly being drawn from a wider range of 
professional disciplines, and it is entirely possible 
that, in 20 or 30 years‟ time, a great many 
laboratories inside and outwith the NHS might not  
have a doctor working in them. Section 16(8)(a) 
and section 16(8)(b) therefore do not encompass 
the range of current or future possible ways of 
operating a laboratory. 
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Michael Matheson: That is a helpful 
clarification. Thank you. 

The Convener: I am reminded by our adviser 
that the British Medical Association made the 
same points. It is useful for ministers to read such 
evidence in the Official Report.  

Dr Simpson: My question is about section 
13(6), section 14(6) and section 15(3), all of which 
are about the information that is required to be 
notified. Is it necessary for the name, address and 
postcode of the patient to be provided to the 
health board in every case? 

Section 13(6) and section 14(6) state that the 
patient‟s occupation must be notified to the health 

board only 
“if  the practit ioner considers that it is relevant”,  

whereas section 15(3) does not include that  
phrase. There seems to be an omission there.  

It seems to me that the person‟s place of work or 
school—you mentioned schools earlier—could be 
important in terms of notification. If we are talking 
about a nursery school, having that stated might  
allow you to combine the information. Nothing in 
the bill requires notification of place of work, or 
school or nursery school. Do you think that that is 
an omission? 

Dr Donaghy: Your first point was about the 
patient‟s name, address and postcode. It would be 
very difficult to investigate, decide what to do and 
intervene without such information. If the condition 
is of sufficient seriousness to be notified, because 
of the risk to public health, those pieces of 
information are essential. I cannot envisage 
circumstances in which we could operate the 
scheme without such information.  

Dr Simpson: One could say that such 
information does not need to be notified in the first  
instance, but that the general practitioner, who has 
the patient‟s name, address and postcode, could 
be required to provide it in the event of there being 
a public health concern.  

I am just considering how to protect the patient‟s  
rights, such as their right to confidentiality, as  
against the public interest. It might not be 
necessary to have notification of the patient‟s  
name, address and postcode in absolutely every  
case. I give the example of rubella. I am not sure 
that I can think of circumstances in which notifying 
the name and address of someone with a rubella 
infection would be crucial. I wonder whether there 
is a more sophisticated system, which would still 
allow you to do your job—and allow the board to 
do its job—but not require notification of such 
patient  information in every case. Would such a 
system simply be too complicated? 

Dr Donaghy: There might be circumstances in 
which such information is crucial. However, it is 

very difficult to determine that without having the 
information—it is a bit of a false dichotomy. We 
need to know the information to estimate the risk  
to public health. Without having the information, it  
would be very difficult to estimate that risk. 

Dr Simpson: My second point  was that, as far 
as I can see, there is no requirement to provide 
notification of school or place of work, even where 
it could be relevant.  

Dr Donaghy: I agree that that could be relevant.  
That is a fair point, which could be considered 
further. 

The Convener: I note that the NHS identifier,  
which is referred to in section 13(8), covers  
various bits of information. Does the NHS identifier 
provide addresses or information about a patient‟s  

GP? What information does it provide about us? I 
remind Dr Simpson that he is not giving evidence,  
although he can clarify the matter i f he wishes;  
otherwise, Dr Donaghy can answer. 

Dr Donaghy: Do you want clarification on the 
NHS identifier? 

The Convener: Yes. What would my NHS 
identifier tell you about me? 

Dr Donaghy: The NHS identifier is what we now 
call the community health index number, which is  
a standard identifier for all  patients in Scotland 
who use NHS services. It has been cleared by the 
Scottish Information Commissioner.  

We find that people change their names and the 
way that people‟s names are recorded differs, so 
there is a need to underpin the identification of a 
case by having a standard identifier. In particular,  
it gives us the ability to link with the hospital 
services or with general practitioners to get  
additional information. There can be different  
versions of a surname or forename, spelling 
mistakes can be made and so on. The presence of 
the identifier facilitates the investigation.  

The Convener: I understand. Is it a bit like 
someone‟s national insurance number?  

Dr Simpson: It is different. 

The Convener: Could you tell, from the CHI 
number, where someone lives? 

Dr Donaghy: You could access their health 
record, which has an address on it. There is no 
guarantee that that is where the person lives now, 
but having the CHI number would make it possible 
to route an investigation towards that.  

Dr Simpson: The NHS identification number is  
the old number that was used and given to 
everybody at  birth,  or after registration at birth.  
The CHI number is the one that everybody is  
endeavouring to int roduce and use in every  
setting, including hospitals. For the time being, the 
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CHI number is supposed to be the prime number 
that is used. There is a flaw in stating that both the 
NHS identifier, which nobody uses now, and the 
CHI number should be used. The convener is right  
that there is a need for clarification. A general term 
is needed to describe the number that is in current  
use for identification within the NHS; at the 
moment that is the CHI number, but another 
indicator could be used from time to time. That  
would ensure that there was flexibility in the 
primary legislation, but would not commit  
practitioners to using two numbers, which would 
be a nonsense. 

The Convener: I have corroboration from Dr 
Donaghy and Ian McKee is nodding, so I have 
corroboration from two doctors.  

Ian McKee (Lothians) (SNP): Section 16 is on 
the duties on directors of diagnostic laboratories. I 
want to clarify a point that emerged from your 
response to Mary Scanlon‟s question. Your 
submission states that the proposed legislation will  
have “no additional impact” on NHS laboratories,  
but that  
“The same cannot be said for private diagnostic  
laboratories in Scotland.” 

First, can you say categorically that private 
diagnostic laboratories in Scotland are not giving 
information about important organisms in the 
community? That must have quite an effect on 
epidemiological studies and so on.  Is that the 
case? Secondly, the list of notifiable organisms 
that directors of diagnostic laboratories have to 
identify within 10 days includes organisms such as 
norovirus, whereas the current advice to people in 
the community is not even to go near their doctor i f 
they have that condition. What earthly purpose 
does it serve for someone to have to go to the 
extent of notifying norovirus? Thirdly, last on the 
list of notifiable organisms is: 

“Any other clinically signif icant pathogen found in blood”.  

Who defines a “clinically significant pathogen”? 
Would that be you, or the director of the 
laboratory? 

Dr Donaghy: On your first point, most private 
laboratories that undertake human testing in 
Scotland are linked to the provision of private 
health care. As I explained in my previous answer,  
we do not get reports of health-care associated 
infection in the private sector from those 
laboratories. We are in discussions with them, 
which are going quite well. We are trying to draw 
up a protocol for reporting on the matter, because 
there is a risk to the public of health -care 
associated infection. That is the current situation.  
As I explained, we do not know what the array of 
provision will be in the future and therefore the 
current voluntary arrangements should be 
underpinned by statute. 

10:45 
Your second question was about norovirus.  

Norovirus is usually identified by testing a patient  
when there is a cluster of cases, either in a health 
care setting or, as is often the case, in a private 
nursing or residential home. It is important to 
identify norovirus in order to put in place measures 
to prevent  the virus spreading in a particular 
setting, whether it is a hospital, nursing home or 
residential home. If we did not know what the virus  
was, we would still put measures in place, but the 
knowledge that it was norovirus would give us 
added value and allow us to apply those measures 
more rigorously. 

Identifying norovirus in the patient who attends 
the general practitioner with viral gastroenteritis is 
not as important as knowing when the virus arises 
in a health care setting, whether that is in a 
hospital or private nursing home. It is quite rare for 
norovirus to be an isolated, sporadic case in the 
community. Most of the testing for the virus occurs  
when there is a cluster or outbreak situation in a 
hospital. We agree with your general point, but we 
need to capture norovirus in hospital outbreaks 
because it can lead to the closure of wards and 
services, and to waiting list cancellations, which 
means that it impacts on access to health care.  

Ian McKee: I want to follow up on that point  
before you answer the third part of my question. In 
order to satisfy  the public health requirement, is  
the situation that you describe not covered by the 
three-day notification period of an infectious 
disease whereby the practitioner who has the test 
results must notify? However, you said that the 10-
day rule was to allow you to get epidemiological 
evidence that would not be gathered if the vast  
majority of cases were not notified. The warning 
notification would come from the practitioner.  

Dr Donaghy: I agree with your point about  
norovirus. We need to consider norovirus in the 
context of your point about the 10-day period 
being for epidemiological monitoring and the three 
days for action. 

With regard to blood infection, you asked who 
would make the decision to notify. The laboratory  
director or the lead of the laboratory would do that.  
From time to time, certain rare pathogens or even 
commonplace organisms get into blood when they 
should not be there. Sometimes they are 
associated with devices that get contaminated by 
common environmental pathogens; sometimes it  
is the appearance of a new strain of an organism 
or a new organism. As a safety net, when 
someone who runs a laboratory picks up such 
pathogens in a blood specimen, which is always 
sterile, they should always notify. 

Ian McKee: I am concerned that the provision of 
information could be variable if individual directors  
make different judgments. 
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Dr Donaghy: I accept that variable 
interpretation by different practitioners in different  
settings is a risk. We are trying to pick up when 
something new appears—I have given 
examples—and that is when the lab should notify,  
just in case we are seeing a new phenomenon in 
monitored trends.  

Ian McKee: Yet it will be an offence not to notify.  
How would you deal with that situation? 

Dr Donaghy: I agree that that is a problem. The 
legal provision might have to be tested and 
considered further. The provision was included to 
give us a safety net in case something happened.  
It is not as  watertight as the other defined areas. I 
know that concerns have been expressed. We 
have tried not to include sexually transmitted 
infections, because we do not wish to put people 
off coming forward for testing and treatment.  
However, it is possible to pick up syphilis or HIV 
through a blood specimen. That area might need 
to be reviewed further and tightened up, given the 
points that you raised.  

The Convener: Forgive me if I have missed this  
in the bill, but is it possible for ministers to 
designate diseases? Professor Sheila McLean has 
pointed out that porcine endogenous retroviruses 
are not on the list and she wonders why.  

Dr Donaghy: Technology and science advance.  
An area that  is developing is transplantation,  such 
as xenotransplantation, whereby organs, tissues 
or cells from animals are put into humans for 
diagnostic purposes. We also have the 
phenomenon of so-called health tourism, whereby 
people go outwith the country, often in desperate 
circumstances, to get life-saving treatment. The 
situation is monitored through a group called the 
national expert panel on new and emerging 
infections, which is a United Kingdom group that  
monitors potential new infectious agents coming 
into the UK population. The current situation is that  
the viruses that you mentioned are a potential risk, 
not an actual risk. If, through the risk assessment 
process headed by the expert panel, they are 
identified as a risk, we would quickly include them. 

The Convener: I put that point to you because it  
was raised in the briefing from Dr McLean, who 
cannot be here today. 

Dr Donaghy: The matter has been considered a 
couple of times by UK-wide panels. The viruses 
that you mention are still considered a potential 
risk. If the evidence was that they were becoming 
an actual risk, the provisions would enable us to 
act on that. 

The Convener: I thank Dr Donaghy for his  
evidence, which was very interesting. The session 
went on for longer than anticipated, but that is a 
good thing, generally speaking.  

I welcome Dr Robert Carlson, from the college 
of medicine and veterinary medicine at the 
University of Edinburgh. Professor Sheila McLean 
is unable to attend because of illness, so we hope 
that she gets better soon. I thank Dr Carlson for 
his submission, which is paper PHB16. Unless you 
want to speak briefly, we will go straight to 
questions.  

Dr Robert Carlson (University of Edinburgh):  
The only thing I want to say is that on rereading 
our submission I was rather embarrassed to see 
that a few typos had escaped our editorial 
process. I apologise for those and will send 
corrections to the administrators.  

The Convener: As an MSP who types many of 
her own letters, I can tell you that I recognise my 
own typos and sometimes just have to live with 
them—Tipp-Ex is a great thing. I invite questions 
from members.  

Mary Scanlon: You raise a few points in your 
submission about the definition of “health risk  
state”—you seem to be a bit concerned about that  
phrase. What exactly are you looking for in that  
respect? 

Dr Carlson: I read the bill with the awareness 
that public health legislation tends to have a long 
lifespan. The Public Health etc (Scotland) Bill is 
intended to replace a 110-year-old act. In other 
jurisdictions, too, public health legislation tends to 
last a long time. 

As I read the bill, therefore, I was thinking of 
people well in the future who would not have been 
involved in drafting the bill, and wondering whether 
the bill‟s wording could then be used for something 
for which it was not intended: for example, the 
introduction of a system such as one that operates 
to an extent in the United States, which restricts 
access of unvaccinated children to the public  
school system. I could not find anything in the 
definition of “health risk state” that would exclude 
the legislation‟s being used for such a purpose.  

I wonder, therefore, whether health risk state 
should be defined as something that must be 
unexpected, unforeseen or out of the ordinary. I 
am not a lawyer, so I do not know what the best  
wording would be. Does something need to be 
added to the bill that would prevent health risk  
state from being interpreted so broadly that it 
could, in the future, be applied to situations for 
which it was never intended? 

Mary Scanlon: That is helpful. In your 
submission, you also raise a point about the 
phrase “competent person”, as have quite a few 

people. Under the bill, all actions would depend on 
the competency of the competent person, so what  
are your concerns? Poor judgment by the 
competent person could lead to either under-
reaction or over-reaction in a public health 
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situation. The issue has come up previously in 
evidence.  

Dr Carlson: My concern is that  there is  no 
provision for any restriction on who could be 
defined as a competent person. At the very least, 
there should be a check and balance that would 
mean that for anyone exercising authority as a 
designated competent person—such authority  
could be wide ranging and interfere in people‟s  
lives, and could be damaging if used poorly or 
without excellent judgment—there should be at  
least two levels of accountability. The competent  
person should obviously be accountable under 
their employer‟s disciplinary proceedings, but they 
should also be accountable to a professional body.  
That situation already exists for doctors and 
nurses, who are accountable to the General 
Medical Council and to the Nursing and Midwifery  
Council, respectively. Such accountability is not 
specified in the bill for other designations of 
competent persons. 

The existence of two levels of accountability for 
all competent  persons would provide two 
safeguards; first, there would be a more widely  
agreed level of professional standards on which 
they would be accountable and, secondly, in what  
would I hope be the unlikely event of an employing 
body acting for its own expediency in asking a 
competent person to do something that did not  
match normal practice in their profession, there 
would be the safeguard of another authority to 
which they could appeal. They would be able to 
say that they could not do what was being asked 
of them as a doctor, environmental health officer 
or whatever, because to do so would be contrary  
to the requirements of their professional body. 

Mary Scanlon: Given that medical practitioners  
have a professional body—the GMC—are your 
concerns about the competent person mainly  
related to the competent person in a local authority  
setting? 

Dr Carlson: No. I am concerned that the bil l  
says that Scottish ministers can designate,  
according to their judgment, who is a competent  
person. 

The Convener: Are you referring to the 
provisions in section 3(4), as distinct from the 
provisions in section 5, which refer to local 
authorities? I just want to keep the sections 
separate.  

Dr Carlson: No. My concern applies to section 3 
and section 5 because neither specifies further 
restrictions on who can be designated as a 
competent person. My understanding of current  
practice is that a qualified doctor or nurse would 
exercise the powers of a competent person within 
health boards, and that the competent person 
within local authorities would mainly be an 

environmental health officer. However, as the bill  
stands, the competent person category could be 
widened in the future. In 30 or 40 years, other 
groups of people, whom we cannot foresee, could 
be designated as competent persons. 

11:00 
Mary Scanlon: Do you agree that all action that  

is taken, whether it is over-reaction or under-
reaction, is based on the judgment of that one 
competent person? Do you agree that in 
scrutinising the bill, we need to focus much more 
on their accountability? 

Dr Carlson: Yes, I agree. Judgment, by  
definition, cannot be subject to a set of rules and 
protocols, or we are talking not about judgment but  
about adherence to rules and protocols. Much will  
depend on the clinical and professional judgment 
of who the competent people are. I was not  
concerned that the bill should specify how to 
exercise that judgment, because that is inherent in 
the training and practice of the people concerned.  
The bill should not, however, give free rein as to 
who can be designated as competent. Perhaps 
there should be a minimum requirement that they 
also be a member of a professional body beyond 
the immediate employing authority. Whoever 
exercises judgment under the bill must be 
professionally accountable for that. They should 
not be able to delegate the power to someone 
else. 

Mary Scanlon: So, it is really more about the 
accountability of the person, rather than the 
specification of who they are.  

Dr Carlson: It is about both. It is about  
accountability and defining who may be 
designated as being competent. In an avian flu 
epidemic, for example, there might be a need 
rapidly to recruit more people into managing the 
public health response. There has to be some 
guidance as to who would be a suitable type of 
professional person to recruit into that process. 
That is my concern. 

The Convener: I am trying to get my head 
round this. Are you saying that there must be a 
check and balance on the competent person by 
some disinterested party or organisation? 

Dr Carlson: Absolutely.  

The Convener: We do not know how to phrase 
that. No doubt, the ministerial team can think  
about it and come up with something if an 
amendment is required. Perhaps the Law Society  
of Scotland witnesses, from whom we will take 
evidence later, will help us out.  

Dr Simpson: I have two questions. One is on 
part 4 of the bill. Section 31(5), which I asked 
previous witnesses about, states: 
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“The board need not comply w ith subsection (3) or (4)  

where it considers that the risk to public health is such that 
the relevant action must be taken as a matter of urgency.”  

That, in effect, means that the health board, or 
the individual acting on behalf of the health board,  
is not required to give the person an explanation. I 
suggested to previous witnesses that that might be 
going far too far and that, in every case, the 
individual was at the very least entitled to an 
explanation. They might have to comply urgently  
without various niceties being gone through, but  
removing the nicety of giving them an explanation 
as to why they are being detained seems to be a 
step too far. 

Dr Carlson: I did not pick that up from my 
reading of the bill, but I definitely agree that not  
giving such explanations would be contrary to the 
openness that seems to pervade other aspects of 
the bill. I am just having t rouble finding your 
reference in my papers. 

Dr Simpson: I was quoting section 31(5), which 
is on page 20 of the bill. Sections 31(3) and 31(4) 
set out clearly how people should be treated.  

Dr Carlson: The tension that is inherent  in a bil l  
such as this is between its not being so 
prescriptive that we are restricted and cannot  
respond to unforeseen emergencies, and its 
protecting all the rights that we are concerned to 
protect. Would the provision apply to an event  
such as radioactive contamination, when the 
urgent need would be to move people out of an 
area immediately, restrict their movements and 
provide an explanation afterwards? If that is the 
kind of situation for which the provision in section 
31(5) is intended, could the wording be made 
more appropriate? For example, it could say, “An 
explanation must be provided at the earliest  
practicable opportunity.”  

Dr Simpson: That wording would be helpful and 
suitable—it satisfies me.  

The Convener: Yes. It sticks out like a sore 
thumb—unless I have missed something, which is  
highly likely—that nothing in section 31(5) says 
that the board must, as soon as it is practicable to 
do so, comply with the requirements of sections 
31(3) and 31(4).  

Dr Simpson: My next question is more general.  
When I was an MSP in the first session of the 
Parliament, we were beginning the practice of 
writing on the face of bills their underlying 
principles. The bill‟s preamble indicates what  
powers the Scottish ministers will have and the 
responsibilities that health boards and local 
authorities will have, but there is nothing about the 
responsibilities of the citizen. In your helpful and 
detailed written submission, you drew attention to 
the bill‟s provisions on quarantine;  you said that  
quarantine must be regarded not as a punishment 

but as a public interest measure. Would it be worth 
while exploring whether the bill should include a 
section on the rights and responsibilities of the 
citizen? Should that be briefly laid out in the 
principles in the preamble? 

Dr Carlson: That question brings into clear 
focus something that we constantly try to explain 
to medical students in their training, which is the 
difference between the ethical ideals to which we 
aspire,  which can be written into a bill‟s preamble,  

and the need for the law to prescribe minimum 
standards below which we must not fall, or 
sanctions will ensue. 

Those who examine the bill from an ethical point  
of view would welcome anything that spelled out  
what the ideal response of the conscientious 
citizen should be in the face of a public health 
threat. I am not sure, however, because I am not a 
lawyer, how that would relate to the need to have 
a set of sanctions available, as the bill has in 
respect of a person‟s absconding from quarantine 
thereby putting others at risk, for example. Those 
two aspects go hand in hand in a bill such as this.  
Unless a section on the citizen‟s rights and 
responsibilities would complicate the parts that set  
out the sanctions for falling below the minimum 
standards, its inclusion would certainly help future 
generations understand the original intent, if the 
eventual act lasts as long as the Public Health 
(Scotland) Act 1897.  

Dr Simpson: I was out of Parliament for four 
years and watched with interest what happened 
with what we in the first parliamentary session 
thought were good bills. Some acts went through a 
court process because we had not made our 
intentions clear enough in certain sections, which 
led to difficulties in, for example, free personal 
care under the Community Care and Health 
(Scotland) Act 2002.  

I do not know whether it would be helpful, for 
judges who are faced with consideration of legal 
requirements, to include in the Public Health etc  
(Scotland) Bill Parliament‟s intentions on citizens‟ 
rights and responsibilities, I do not know, because 
I am not a lawyer. 

The Convener: Before Ross Finnie comes in, I 
point out to Dr Simpson that, as far as I know, a 
bill‟s preamble cannot be amended. I think you 
suggested that it could include a reference to the 
duty of the citizen, but we would need to find out  
from ministers whether that would be competent.  
In addition, ministers will not have consulted on 
what would be a substantial alteration to the duties  
in the bill—the citizen‟s duties might be implied 
and so would not need to be written in. We will  
have to explore that issue.  

Ross Finnie: I have a supplementary question 
on that. It seems to me that there is a distinction to 
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be drawn between placing a statutory obligation 
on the citizen, in the general sense—that appears  
to be the line that we are following—and placing a 
statutory obligation on health boards or local 
authorities, which clearly have statutory  
obligations under the bill. It is right and proper to 
expect them to discharge such obligations and to 
demand that they do so. 

In the absence of statutory obligations on the 
citizen, there is, as Dr Carlson rightly said, an 
ethical question. The aim is not to say that a 
person has a statutory obligation to render 
themselves up to the state if they believe that they 
ought to be quarantined—it is the other way round.  
We are talking about provision within the law 
whereby there is an expectation that certai n 
persons will  be quarantined because of 
circumstances, and that i f they fail to respond a 
penalty will be imposed. That  is a different matter,  
because the circumstances have been specified.  
A general principle is not set out whereby the 
citizen will be expected to render himself or herself 
up to the state. It seems to me that two very  
different concepts in legal provision are involved.  
With respect to Richard Simpson, I do not share 
the view that we should statutorily specify such 
obligations for the citizen. An ethical issue is  
involved—I understand that—but he is talking 
about a very different system of law.  

Dr Carlson: The argument is complex. If I 
understand Ross Finnie correctly, he is saying that  
the bill should primarily be seen as applying to 
health authorities and local authorities and that it 
should set out their responsibilities, including 
responsibilities for providing appropriate 
quarantine facilities if need be. You seem to be 
saying that it should only secondarily provide a 
legal instrument that would apply to the citizen,  
and that it should apply only to citizens who, for 
whatever reason, had decided to resist measures 
that were recommended to them in the interests of 
public health. Is that what you are saying? 

Ross Finnie: Yes, broadly speaking. I am 
saying that to impose a general obligation is to 
create a very different form of obligation on the 
citizen, whose rights and liberties would be 
severely impinged on by doing so.  

Dr Carlson: Most people would agree that, as  
an ethical principle, citizens have responsibilities  
alongside their various rights, but I would have to 
defer to the legal experts on whether there would 
be a problem if a statement on the citizen‟s role 
and responsibilities were included in the bill.  From 
an ethical point of view, it is unquestionable that  
there will be responsibilities for citizens, but I am 
afraid that considering where those fit within a 
legal instrument goes beyond my expertise. I have 
no disagreement with the general tenor of what  
Ross Finnie said. 

Helen Eadie: You say in your written 
submission that “the wording is unclear” in section 
62, “Absconding from quarantine”. You quote 
section 62(5):  

“the period beginning w hen the quarantined person 
absconded and ending w hen that person is detained in 
accordance w ith subsection (1) is to be left out of account.”  

You are concerned about that subsection, and you 
make an interesting and important point. You ask 
whether,  if a person absconds during the 
quarantine period,  the period of absconding would 
be disregarded or whether the quarantine period 
would be extended when the person returned from 
absconding. The submission then deals with the 
punishment of that individual, and illustrates why 
we should, ethically, keep the two situations 
separate. What should we do to strengthen that  
distinction in the bill? 

Dr Carlson: I could not understand section 62 
when I read it. I will give an example. Say 
someone who is quarantined for 14 days 
absconds after five days and then returns to 
quarantine five days after that. The question 
whether they have been apprehended or have 
voluntarily returned is not material. I do not  
understand whether those five days of absence 
would not count as quarantine, so the person 
would have to go through another nine days of 
quarantine, or whether being absent for those five 
days would not count against them, so they would 
have only another four days of quarantine.  

11:15 
That stimulated me to ask about the purpose of 

the quarantine. Surely there is a public health 
purpose to the quarantine and the act o f 
absconding and returning should prompt a review 
of that purpose by the person who imposed the 
quarantine. What period of further quarantine 
would be required to achieve that purpose? The 
quarantine was not imposed as a sentence; it was 
imposed to achieve a public health purpose.  

Section 62 should have a subsection that  
initiates a review of the quarantine period by the 
competent individual who imposed it in the first  
place. Whether the quarantined person has 
endangered others and therefore carried out  
criminal acts is a separate issue, but absconding 
from and returning to quarantine should prompt a 
review of the quarantine period so that  its initial 
purpose can be achieved.  

Helen Eadie: That is helpful.  

Ian McKee: Dr Carlson, I was interested in your 
statement that we should consider the bill in view 
of how it could be interpreted later on, perhaps in 
a way that we might not expect. I will tease that  
out with the example of organisms that need to be 
notified by the directors of diagnostic laboratories.  
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Sexually transmitted diseases have been left off 
the list—I gather that  that is because the 
Government does not want to inhibit people 
coming forward for treatment—but it includes 
“Any other clinically signif icant pathogen found in blood”.  

In view of the fact that that is at the end of the list, 
would it be possible for a Government, without  
making any other subordinate legislation or going 
through any parliamentary procedure, to notify  
laboratories that it regarded HIV or syphilis as  
clinically significant pathogens and expected them 
to be notified to the health board and the common 
services agency with a name and address? Once 
the bill has become law, could that paragraph 
provide an ethical justification for a director of a 
diagnostic laboratory to notify HIV, syphilis and 
other sexually transmitted diseases and, therefore,  
create the fear among people who come forward 
for treatment that their personal details could be 
notified to the health board even though they were 
assured that they would not be? 

Dr Carlson: In answer to your first question, it is  
concerning that there is such a sweeping provision 
in the bill. I think that I raised concerns about that  
in our submission. My understanding is that the 
power for the Scottish ministers to review the list  
has no timeframe. If a new organism emerged that  
needed a rapid response, something could be 
added to the list by an emergency provision—
virtually overnight if need be.  

Having that catch-all risks reintroducing to the 
list of notifiable organisms pathogens that it has 
been decided should be excluded by virtue of the 
fact that they may stigmatise people or that  
notification may put them off coming for treatment.  
There is no clear-cut ethical answer to that  
problem; some jurisdictions have notification of 
sexually transmitted infections. The question is  
more whether the bill could be used in a way in 
which it  was never intended to be used. You have 
illustrated that point with a pertinent example,  
according to my understanding of the wording 
“Any other clinically signif icant pathogen found in blood”.  

That gives too much latitude. As long as there is  
provision for rapid amendment of the list in the 
face of a newly emergent, unexpected organism, 
the protection of public health should be covered.  
The protection of human rights and confidentiality  
is perhaps endangered by having the catch-all  
provision on the list and leaving it subject to the 
judgment of individual laboratory directors or 
politicians many years down the line who want to 
use the bill to monitor HIV more closely, for 
example.  

Does that answer both your questions? I am not  
sure whether I caught the second one.  

Ian McKee: I think that you have answered my 
questions. As you said, it seems that  conditions 

could be added to the list speedily and openly, so 
why should we include a catch-all  provision? If the 
bill is passed without the list being amended—by 
Government or anyone else—might a laboratory  
director think that it would be a criminal offence 
not to report everything that could be considered 
clinically significant, including sexually transmitted 
diseases, even though the Government‟s intention 
was not to include STDs? 

Dr Carlson: I agree that that could happen. The 
bill places what seems to be an undue burden of 
interpretation on laboratory directors. 

The Convener: In your submission, you say: 

“The terms „signif icant ris k‟ and „health ris k state‟ see m 
insuff iciently defined”.  

I do not think that anyone has picked up on that.  

Mary Scanlon: My first question was about  
health risk states— 

The Convener: Did we deal with the term 
“significant risk”, as it is used in section 20? 
[Interruption.] I think that I am being criticised from 
the sidelines; Mr McKee might not  get to ask 
supplementary questions. 

Dr Carlson: Are you looking at section 20,  
“Public health incidents”? 

The Convener: Yes. Did you deal with the 
issue? I might have been distracted.  

Dr Carlson: In ret rospect, I think that that  
section is less of a concern, because it allows for 
the exercise of judgment with respect to 
proportionality of the risk. 

The Convener: You responded to Mary  
Scanlon‟s question about health risk states, but  

did you deal with the term “significant risk”, which 
raises different issues? 

Dr Carlson: In response to questions or in the 
paper? 

The Convener: In response to questions. In 
your paper, you said that the term is  “insufficiently  

defined”. Under section 20(1)  
“A public health incident exists if—  

(a) a circumstance mentioned in subsection (2), (3), (4), (5) 
or (6) occurs; and 

(b) there are reasonable grounds to suspect that the 
circumstance is likely to give rise to a signif icant risk to 
public health.”  

Under subsection (2) 
“The first circumstance is that—  

(a) a person has an infectious disease”.  

Would measles be a significant risk to public  
health? The issue was raised by medical 
colleagues. 
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Dr Carlson: Measles can pose significant risk to 
an individual and if there were an epidemic there 
would be significant risk to public health.  

When I wrote about the definition‟s insufficiency,  

I was wondering whether something could be 
added to the bill that would give flesh to the 
concept of proportionality. For example, an 
additional definition could make it clear that  
“significant risk” meant that the risk of not  
undertaking public health action outweighed the 
harm inherent in, for example, restricting people‟s  
movements. I am not sure how such a provision 
would be worded, but it could be made more 
explicit that issues of proportionality must have 
been weighed up with respect to the condition 
about which action was proposed.  

If measles was moving through a school and 
there were many cases among children who were 
particularly vulnerable to the disease‟s effects, the 

person who would be called to account for their 
professional judgment would be able to say, “I 
weighed those things up in deciding what to do.” 

The question is whether “significant” alone would 
provide adequate guidance in such a situation or 
whether there should be an additional provision 
that, in deciding whether something is significant,  
the proportionate risks of not taking action or 
taking action must be weighed up by the relevant  
competent persons. I am not a legal expert, so I 
cannot recommend the exact wording.  

The Convener: Thank you. I wanted to flesh 
that out  on the record,  given that you mentioned it  
in your submission.  

Helen Eadie: In relation to section 33, do you 
suggest an omission from the bill? Your 
submission talks about the issues when someone 
is deemed to need disinfection or disinfestation 
that might be against that person‟s will. You say 

that the ethical question arises of whether 
distributive justice or retributive justice should 
apply and you appear to say that  we should apply  
distributive justice, so the bill should make the 
provision that it does not make for giving greater 
weight to the public health benefit than to the 
individual‟s position. Is that what you are saying in 
relation to section 33? 

Dr Carlson: That is not so much my concern 
there. A general ethical principle in consent is that  
any competent person can refuse any treatment,  
even if that is to their detriment or if their doctor 
thinks that they are exercising bad judgment. In 
other situations, people experience some 
compulsion about treatment, as with providing a 
specimen if they are accused of driving under the 
influence. People can refuse to do that, but refusal 
counts as a marker of guilt. Compulsion also 
applies under mental health legislation, but its 
application requires the person not to be in a 
competent state at the time. 

My concern relates to the dilemma that a health 
professional would be in if a fully competent  
person refused to co-operate with the examination 
or the procedures that are necessary for 
disinfestation or disinfection. What ethical situation 
would such a health professional be in? What 
would happen should that person complain to the 
General Medical Council or the Nursing and 
Midwifery Council that they were in effect  
assaulted by a person who undertook an 
examination against their will is also unclear. 

One hopes that that situation would be very rare 
and that most people would be only too pleased to 
be examined and helped. However, the issue 
illustrates that the bill‟s purpose is to protect public  
health, not to be an instrument to make people 
have treatment or examinations for their own 
good—that is a separate issue and the bill should 
not be used in that way. I do not know whether 
amendment of the bill to make the position crystal 
clear is important, but clarification at least is 
needed of the professional situation for a 
practitioner who faces a competent patient who 
says, “I want none of this.” Perhaps the General 
Medical Council would need to be approached for 
a view on that. 

For public health protection, it might  be 
necessary to consider such a patient to have the 
health risk that is being looked for until such time 
as they are happy to have it confirmed that they 
are not in that health-risk state. That  would need 
to be considered if the bill were to be amended. 

Helen Eadie: That was helpful.  

The Convener: That concludes evidence from 
Dr Carlson, whom I thank. Ethics and human 
rights are another interesting aspect of the bill.  

I suspend the meeting for a five-minute break,  
after which we will discuss legal issues. 

11:28 
Meeting suspended.  

11:40 
On resuming— 

The Convener: We resume our evidence 
session, and I welcome the final panel: George 
Jamieson and Michael Clancy are from the Law 
Society of Scotland, and Ranald Macdonald is a 
legal adviser at NHS Central Legal Office. I thank 
you for your submissions. As our five-minute break 
was rather extensive, we will  move straight to 
questions.  

Michael Matheson: I want to pick up on the 
evidence that was submitted by the Law Society of 
Scotland on section 27, “Public health 
investigation warrants”. You raise some serious 
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concerns, particularly on the process of summary 
application for a warrant by the investigator. You 
say that the bill provides for a summary application 
to a justice of the peace, but that there is currently  
no procedure in the Scottish justice system to do 
that. Will you explain your concerns and why the 
summary application provision should be deleted? 

George Jamieson (Law Society of Scotland):  
It can be very easy to misunderstand what a 
summary application is. It is often thought that it is  
a simple and speedy process to the sheriff, but  
that is not the case. It is a formal court action that  
takes out much of the procedure but leaves in the 
requirements to have a court writ, to serve the 
action on a defender and to have a hearing. It is  
entirely inappropriate to have a summary 
application as the procedure for a warrant to enter 
premises in conditions that will normally be urgent.  
The normal formula in legislation is simply to 
empower either the sheriff or a justice of the peace 
to grant a warrant. That means that there is no 
need to serve, or to consider serving, a court  
action on the person who will be affected by the 
warrant. 

The situation is similar to that of a search or 
arrest warrant in criminal proceedings—we do not  
give people notice that we are going to arrest them 
or search their premises. In public law, when there 
has been such a request, it is normally  
inappropriate to have a summary application. If a 
warrant is granted and there is a question of 
compensation, that is another issue.  

There is simply no need for a summary 
application because a warrant could be issued by 
the sheriff. The person who sought it would go 
before the sheriff in chambers to explain why it 
was required, and to take an oath if that was 
required. The sheriff can then grant the warrant  
immediately, which cuts out any formal need for a 
summary application. Justices of the peace are 
used to granting such warrants in certain statutory  
contexts but not under summary application, which 
is a technical term that applies only to the sheriff 
court. There can be no summary application in the 
justice of the peace court or before a justice of the 
peace acting outwith the court—at home, for 
example.  

If an emergency arises and it is necessary for 
the competent person to enter premises the next  
day, there cannot be a formal court action. The 
competent person could go to the justice of the 
peace or sheriff at home and get the warrant  
granted there. There is no need for the court  
action, and there are other legal measures to 
challenge warrants. 

I hope that this explanation makes plain our view 
that such an investigatory warrant is just a 
warrant, not a summary application. 

Michael Matheson: That is helpful. It would also 
help to know whether there is an existing 
procedure in Scots law that could be easily  
transferred to the bill. You mentioned the process 
that you think could be used.  

11:45 
George Jamieson: I think that we could just  

delete the reference to “summary application” so 
that the subsection would read:  
“The sher iff or justice of the peace may, on application of 

the investigator, by w arrant authorise the investigator to 
enter the premises”.  

That would be standard wording. Sheriff Stoddart‟s  

book on warrant procedure suggests that any 
reference to “by warrant” will be understood to 
mean that a warrant could be granted. 

Michael Matheson: The reference to “summary 
application” seems to be quite a fundamental legal 
error in the drafting of the bill. What might the 
draftsman have been trying to do in including the 
reference to summary application? 

George Jamieson: I think there has been a 
misunderstanding of what a summary application 
is. The explanatory notes make it clear that the 
intention is to find a speedy procedure, the need 
for which I can understand in the context of a bill  
on public health. However, “summary application” 
is something of a misnomer, as such an 
application is not necessarily  a speedy procedure.  
A summary application starts with a formal court  
writ being presented to the sheriff clerk. The writ is  
presented to the sheriff, who normally grants a 
warrant to serve the summary application on the 
defender. The defender then has 21 days in which 
to lodge a response. The matter comes back to 
the sheriff for a hearing, usually around six weeks 
after the presenting of the summary application to 
the sheriff court.  

The only reason why such applications are 
described as “summary” is that, after their first  

hearing, the sheriff can dispense with many of the 
formal procedures that apply to other actions. For 
example, the options hearing that occurs with 
most ordinary actions is dispensed with in a 
summary application. In effect, many of the formal 
procedures that take place between serving the 
action and resolving it by way of proof are 
eliminated, but the matter is still a formal court  
action because it must be initiated formally and be 
resolved by formal proof i f there is no agreement.  
Evidence must be presented and recorded and the 
sheriff must issue a written judgment. The only  
reason why a summary application is summary is  
that the middle part of normal procedure is taken 
out in order to truncate the procedure. It remains a 
formal court  procedure. Summary applications are 
used in public law because they have an element  
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of flexibility. A summary application will generally  
be used for statutory applications to the sheriff.  

Does that make the situation plain? 

Michael Matheson: That is helpful. Using such 
a procedure for requesting a warrant for an 
investigator to enter a premises does not strike me 
as being the appropriate procedure, given that  
explanation.  

The Convener: It is helpful to have heard that  
distinction. The warrant to investigate is to be 
granted by a JP or sheriff. In what circumstances 
would a summary application—the procedure for 
which has been helpfully explained—be used? 

George Jamieson: It could be used in a huge 
number of circumstances— 

The Convener: Could we have a few examples 
for the record to make the distinction clear?  

George Jamieson: I will try to give an example 
in the context of the bill. The provisions on 
quarantine and detention are useful examples. For 
quarantine or detention, a first instance application 
will need to be made to the sheriff.  

The Convener: What I am driving at is the 21-
day induciae. My understanding is that the person 
making the application could, if necessary, ask for 
that to be really truncated. 

George Jamieson: In the context of detention 
or quarantine, the first problem for the sheriff 
would be to ask, “What do I do in relation to this? 

Do I order service on the defender or not?” The 
tension in the bill is—we think: we are not very  
clear—that the drafter is trying to get at a power of 
interim detention or interim quarantine. That would 
mean that, i f there were an urgent public health 
need to have someone detained or quarantined,  
and no period of service could be allowed because 
of the public health risk, the sheriff would have a 
power to order that person to be taken into 
detention or quarantine immediately without notice 
being given to the person. There has to be an 
effective legal measure for such a person to 
challenge their continued detention or continued 
quarantine. If there is no such measure, the bill will  
run contrary to article 5 of the European 
convention on human rights. It is not at all clear 
from the bill whether there is any such interim 
power.  

The thinking seems to be—from my 
understanding of how the bill is drafted—that the 
summary application was intended to allow the 
sheriff to order a person‟s detention or quarantine 
without a hearing. That was in the drafter‟s mind 
because of the provisions for appeal to the sheriff 
principal. Under the proposed scheme, the sheriff 
is being asked to grant an order for someone‟s  
quarantine or detention without that person‟s being 

given prior notice. The only redress that the 

person has against that is to go to the sheriff 
principal. Our view is that that is inappropriate and 
does not fit in with normal procedures. The sheriff 
should be able to grant power for interim detention 
or interim quarantine. He could do that when the 
application came before him in chambers. He 
could then order the writ to be served on the  
defender. There would be a further hearing, say, 
seven days later, and the sheriff would then be 
able to hear from the defender or his or her 
solicitor as to continued detention or quarantine.  

The Convener: I understand. That  is a clear 
explanation. What I am getting at is the current  
lack of procedure to allow a sheriff to do that. Is  
that what you are talking about? Could an existing 
procedure be adopted for that purpose? Do we 
need something in the bill? 

George Jamieson: Something is needed in the 
bill because the matter is so fundamental to 
human liberty. If such a case were to come before 
a sheriff, the procedure would not be clear: it must  
be made clear, otherwise it will be left to 
implication. We might therefore end up with all  
sorts of appeals to the sheriff principal and the 
Court of Session to sort matters out.  

Ross Finnie: I want to carry that thought  
forward. Part 4 of the bill is where we start finding 
references to applications to the sheriff. I am 
choosing my words carefully and not specifying 
how or where, but it looks like there is quite a bit of 
redrafting to be done. There are specific  
references to appeals in section 58, which makes 
it clear that rights of appeal start to apply to 
sections 37 onwards. 

As Michael Matheson and the convener have 
pointed out, you believe that there has been an 
error in drafting the provisions. I want to ask about  
something you have not commented on—the 
applications that are required in sections 33, on 
medical examination, and in section 34, “Order for 
medical examination”. In effect, the provisions of 

section 35 come under section 34. Then, we go on 
to section 36. In each of those sections, an appeal 
procedure does not appear to be explicitly 
provided for. As a matter of law, are you satisfied 
that that is safe in each of those sections? 

George Jamieson: Summary applications are a 
bit of a hotch-potch, generally. We may find that,  
within one statute, an application will go to the 
sheriff and there is a right of appeal to the sheriff 
principal. In another context, there might not be 
such an appeal right, such as in the Antisocial 
Behaviour etc (Scotland) Act 2004. We just have 
to live with that. 

Under section 33, the health board may apply to 
the sheriff for a medical examination order. Under 
the normal law relating to summary applications,  
an appeal to the sheriff principal does not need to 
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be provided for. Normally, there will be a right of 
appeal anyway. It is a court process—there can be 
a right of appeal to the sheriff principal.  

In some legislation, the appeal procedure to the 
sheriff principal is regulated by the relevant act. 
Normally, that is done to lay down the basis on 
which an appeal can be made—for example, to 
restrict the appeal to questions of law and not to 
questions of fact and law, as would be the case if 
the matter was left to implication.  I did not  
comment on that because the matter is covered by 
normal procedures. My view is that there is not  
necessarily a defect in that regard.  

Ross Finnie: I will press you on that, if I may. I 
wholly accept that implicit in any reference to an 
application to a sheriff is a right of appeal. As you 
helpfully outlined, that is normally the case. In the 
bill, there is an appeals procedure under part 4,  
and a separate appeals procedure under part 5 for 
appeals against notices under that part. In part 4,  
an entire section—section 58—is devoted to 
appeals. By specifying in section 58 the sections 
to which the appeals procedure applies, I am 
concerned that we may run into difficulties in 
interpretation. I have no difficulty in understanding 
your position—you set it out clearly—which is that 
the right of appeal is implicit in an application to a 
sheriff, as long as the application is worded 
properly. However, I remain concerned that  
section 58 makes express provision only for 
certain sections of the bill. 

Michael Clancy (Law Society of Scotland):  
The answer is that the provisions in section 58 
relate to exclusion orders and restriction orders  
and to detention and quarantine orders, which 
relate to personal liberty. Serious ECHR issues 
are raised when personal liberty is restrained,  
restricted or removed. ECHR law requires  
appropriate judicial oversight, which substantiates  
our theory that, in the mind‟s eye of the drafter,  
there was an anticipation of a quick ex parte 
procedure under which the sheriff could grant an 
order and a person could be detained. In order to 
make the provision ECHR compliant, the bill had 
to provide for judicial oversight; hence the appeal 
provision. That is where all this comes from. If 
there is time before the end of the meeting,  we 
could elaborate on issues of ECHR jurisprudence 
that we have found in relation to the detention and 
quarantine provisions.  

George Jamieson: I agree fully with that. I also 
take Mr Finnie‟s point that if, in a later section,  
express provision is made for appeal, the 
implication arises that there is no right of appeal in 
respect of an earlier section. That is a risk. If the 
committee wants to make it clear that there is a 
right of appeal to the sheriff principal, that will have 
to be included. Appeal is excluded only by  
necessary implication. Whether that is the case 

would have to be the subject of an appeal to the 
sheriff principal— 

Ross Finnie: That is what I am trying to avoid. I 
am uncomfortable about the situation. Michael 
Clancy explained the ECHR provision, which I 
would have addressed in any event. I am 
concerned about a construct that allows the 
argument to be advanced that the bill makes 
explicit provision for the right of appeal only in 
certain sections. Surely that is not a particularly  
clever construct to have in the body of an act. 

The Convener: Let us unravel the position that  
you advocated, which was that use of the phrase 
“summary application” is a fundamental error.  In 
terms of the appeal procedure against an 
exclusion or restriction order—or all the other 
things—a note of appeal would have to be lodged 
to the sheriff principal against a decision of the 
sheriff. Surely, if we unravel it that way, section 58 
becomes superfluous. We would have a clear line 
of hearing: summary application; decision taken;  
note of appeal and so on. Am I correct that  
duplication of provisions is confusing? 

12:00 
George Jamieson: That is confusing—the best  

policy is always clarity. As Mr Finnie said, if there 
is any doubt, and the committee is concerned 
about that doubt, it should be made clear under 
what sections there is to be a right of appeal to the 
sheriff principal. That is really a matter of policy, 
because there is the rule about appeal being 
excluded but only by necessary implication. You 
may not want to have a situation in which you are 
asking whether an appeal is excluded by 
necessary implication. That could certainly be a 
concern.  

The Convener: I am trying to get back to 
procedures. You have clarified for the committee 
that a warrant can go to a justice of the peace—to 
use colloquial terms, it is an on-the-spot type 
thing. All other procedures should go by way of 
summary application, as you have described.  
There is a possibility of writing in to the bill  interim 
orders for detention and so on, which would then 
be subject to the full hearing. A party who had an 
interest in the matter—who might not have been a 
party to the proceedings to start with—could then 
come in and appeal by way of note to the sheriff 
principal on the decision of the sheriff.  

George Jamieson: Yes—anyone who is  
eventually a party to that action can appeal to the 
sheriff principal by note of appeal. 

The Convener: That would deal with section 58,  
for example. 

George Jamieson: Yes.  
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Michael Matheson: I just want to be clear.  
Section 66 mentions “appeal by summary 
application”, which from your earlier explanation is  
another distinct legal process. Are you suggesting 
that if we had a process of interim orders, rather 
than having to start another summary process, the 
appeal would happen, as the convener has 
expressed, by note of appeal and consideration by 
the sheriff principal? 

George Jamieson: That is right. What we want  
to avoid is a situation in which, by means of a 
summary application, the sheriff makes a 
detention or a quarantine order. Such an order 
having been made, i f someone wishes to 
challenge it, a separate court action is then 
initiated against the sheriff‟s decision to the sheriff 

principal. That does not happen in practice—there 
is no need to raise a separate court action before 
the sheriff principal to challenge the sheriff‟s  

decision. If one wishes to appeal, one puts in a 
note of appeal. There is one court process rather 
than successive court processes. It is nonsense to 
have more than one action on a case. There 
should be one court action and, if there is an 
appeal, the appeal should be by way of note of 
appeal to the sheriff principal in that existing court  
action.  

Michael Matheson: Are there any other areas 
of public law in which there is a process such as 
the one that is proposed in the bill, in which there 
is one summary application and a further summary 
application? 

George Jamieson: No. I have a book here 
about summary applications. There are 
thousands—or hundreds; it is hard to quantify  
them—of summary applications. I have never 
come across the idea that a sheriff‟s decision 
would be challenged by a separate summary 
application to the sheriff principal.  

Michael Clancy: George is being too modest—
he wrote that book. 

Ross Finnie: So he does know. 

Michael Clancy: The book is “Summary 
Applications and Suspensions”, and it is published 
by W. Green.  

The matter flows through all the provisions about  
detention, and variation and extension of 
detention. In each instance, a person has to apply  
to the sheriff. In terms of section 66, that means a 
summary application.  

George Jamieson: Can I develop that point? In 
relation to detention which lasts for three weeks, 
there is, under the bill, to be a summary 
application. If it is sought to extend that detention 
for up to a year, there has to be a second 
summary application. If the competent person 
wanted only six months extension, then wanted a 

second six months to take it to the 12 months,  
there would be three separate court actions, which 
would be crazy.  

What normally happens is that there is an initial 
summary application and the Court of Session 
then lays down rules of procedure that any 
subsequent application for a continuation can be 
by means of what is called a minute or motion—an 
informal procedure within the existing process. 

The Convener: I must say that the draftsmen‟s  

ears must be burning.  

Ross Finnie: Or they will be rushing off to buy a 
book.  

The Convener: Mr Macdonald makes a point  
about jurisdiction in relation to section 33(2), which 
states: 

“The board may apply to the sheriff for the area w ithin 
which the board has its principal off ice for an order under  
section 34(1) in relation to the person.”  

Mr Macdonald, your point was that, in a scattered 
area such as that covered by the Highland NHS 
Board, it would be more appropriate to have the 
procedure in the local sheriff court. Does the 
provision preclude that? It says only that the board 
“may” apply to the sheriff for the area; it does not  

say “shall”. 

Ranald Macdonald (NHS Scotland Central  
Legal Office): It would be difficult for health 
boards to go against the provision as it is drafted,  
but it would certainly be better to reflect the current  
rules that an action against someone is raised in 
the sheriffdom in which they are domiciled.  
Highland NHS Board is unusual in that it arose 
from the break-up of Argyll and Clyde NHS Board 
and has a huge area to cover. If someone was 
living in Campbeltown, they might have to deal 
with the Inverness sheriff court, which is 200 miles  
away—that is heavy going. It would be more 
hassle for the health board in Inverness to deal 
with the Campbeltown sheriff court, but it seems 
only fair that the person who is directly affected by 
the process should be allowed the opportunity to 
go to the local sheriff court, instruct local lawyers  
and so on. 

The Convener: And have local knowledge.  
Thank you—I just wanted to get that on the record.  

My other point, which Rhoda Grant would have 
made had she been here, is on access to justice. 
There are some draconian measures in the bill. If,  
for instance, a summary application was made 
against someone and they wanted to enter an 
appearance to resist at a hearing, would they have 
access to legal aid? 

George Jamieson: That is one advantage of 
the summary application procedure. Any formal 
court action in the sheriff court, such as a 
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summary application, will allow someone who 
qualifies on financial grounds to apply for legal aid.  
As such, there is no need for a special legal aid 
provision.  

The Convener: My attention has been drawn to 
an issue that members will have seen mentioned 
in an e-mail from the clerk. Mary, do you want to 
raise it in particular, or will I ask about it? 

Mary Scanlon: I am not sure that  it is the same 
issue—I wanted to ask about legal aid. 

The Convener: It is not the same issue, but you 
can ask your question now.  

Mary Scanlon: The Law Society of Scotland 
submission says that ministers should be given 
power to allow legal aid in proceedings at the 
Lands Tribunal for Scotland. You say also that 
there is no need for an arbiter on compensation,  
as the president of the Lands Tribunal should be 
the final arbiter. Will you elaborate on those two 
points? 

George Jamieson: Access to justice was in our 
minds. 

Mary Scanlon: Can you confirm whether legal 
aid is available for the Lands Tribunal? 

George Jamieson: There is legal aid for the 
Lands Tribunal, but not for arbitration; that is the 
important point to grasp.  

What we are talking about is distinct from 
summary applications about detaining and 
quarantining people. It deals with what happens 
once the investigatory powers have been 
exercised and loss has arisen—that is financial 
loss relating to the premises rather than liberty of 
the person. The bill  gives a sheriff or justice of the 
peace the authority to empower someone, by way 
of warrant and no hearing, to enter premises. It is 
important as a counterweight to that to provide 
adequate measures of compensation if there is  
loss.  

To refer to arbit ration under legislation is an old-
fashioned formula—there is no legal aid for 
arbitration. The Legal Aid (Scotland) Act 1986 
provides that legal aid is available for proceedings 
before the Lands Tribunal. Schedule 2 of that act  
can be amended by statutory instrument. The 
presumption is that all compensatory proceedings 
that went to the Lands Tribunal would attract the 
right to apply for legal aid.  However, the Scottish 
ministers could amend schedule 2 to take that  
provision out or to allow legal aid only in certain 
circumstances.  

Mary Scanlon: Alternatively, we could follow 
your suggestion that the Lands Tribunal be given 
the power to act as arbiter. If the decisions were 
made by the Lands Tribunal rather than by an 
arbiter, people would have access to legal aid for 
the whole process. Is that right? 

George Jamieson: Yes. We are suggesting that  
there be an option. Someone who had been 
affected might want privacy. Arbitration gives 
privacy, and it also offers finality. There would be 
no appeal to the Court of Session. That might be 
an attractive course for some people. We are 
advocating that there s hould be arbitration, but at  
the option of the person who claims financial loss, 
who could refer the matter to the Lands Tribunal.  
We think that that would be the best way to secure 
access to justice. People would then be free to 
arbitrate.  

We are making the somewhat technical point  
that people should be able to select the Lands 
Tribunal as an arbiter, or the president should be 
able to appoint another person to be the arbiter.  
The main point concerning access to justice is that 
there is no legal aid for arbit ration but, if someone 
is given the option to go to the Lands Tribunal,  
they may have the right to legal aid.  

Mary Scanlon: So if the Lands Tribunal deals  
with everything, rather than an arbiter being 
brought in, the person does not need to worry  
about getting legal aid for the arbitration.  

George Jamieson: That is correct. It should be 
borne in mind that  arbitration can be a very  
expensive process for someone who does not  
have much money. It might  be better for that  
person if they had access to the Lands Tribunal.  

Helen Eadie: I was looking at the provisions for 
the recovery of expenses under section 44. You 
suggest that there should be a right of appeal to 
the sheriff against a notice served by the local 
authority under those provisions. I have no quarrel 
with that; I think that it is absolutely the right thing 
to do. That applies in the context of small domestic 
premises or other small premises.  

However, we might also imagine a situation 
involving bioterrorism at a massive airport, for 
example. The cost of a clean-up there would 
amount to hundreds of thousands of pounds. In 
such cases, the local authority might have the right  
to impose a condition on the owner—BAA, for 
instance. There might also be a requirement for 
the state to get involved in the clean-up operation.  
It would be essential for the airport to be cleaned 
up. What are the thoughts of the Law Society on 
that point? 

George Jamieson: It is a question of who wil l  
pay for the administrative actions that are taken by 
health boards or local authorities. It is a matter of 
policy. If it is felt that the state should be paying in 
certain circumstances, I am not sure that we can 
form a view on that. 

Michael Clancy: That is not something that we 
would essay on.  
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Helen Eadie: But you agree that there is a 
policy matter around that.  

Michael Clancy: Yes. 

George Jamieson: Yes. What we can say is  
that there is a gap in the bill as drafted. There is  
no provision for the person who has a house that  
has been disinfected and cleaned.  If the local 
authority says that it cost it £20,000 to clean up 
that person‟s house and serves a statutory notice,  
there is no provision in the bill as it is framed for 
that person to challenge the notice by way of 
summary application. That happens in other 
contexts, however, such as under the Antisocial 
Behaviour etc (Scotland) Act 2004.  

Helen Eadie: There was something in the media 
recently about people having thousands of pounds 
of clean-up costs imposed on them following a 
murder.  

George Jamieson: Again, the human rights  
issue is that such a decision could be made 
without being subject to challenge. The only way 
in which that decision could be challenged would 
be by judicial review in the Court of Session. That  
is not necessarily an appropriate remedy for a 
householder, for example. We make the point—as 
a justice point, really—that someone who is  
served with a notice claiming money should have 
the right to challenge it before the sheriff.  

The Convener: That is a fair point.  

12:15 
Ross Finnie: Mr Macdonald‟s submission points  

out that section 39, “Application to have person 
quarantined”, provides that quarantine orders  
require the approval of a sheriff, whereas the 
matters under sections 37 and 38 may be dealt  
with by the competent person in the health board.  
Mr Macdonald‟s submission raises an issue about  
whether that is fair and equitable.  

While I have the eye of the convener, I want to 
ask Michael Clancy whether, in his response to 
that question, he could also take the opportunity to 
elaborate slightly on what he said previously. He 
indicated that  he had one or two reservations 
about the consistent application of the ECHR 
throughout the bill. I think that the committee 
would welcome further comment on that— 

The Convener: Heaven forfend that I stop you 
in full flow, Mr Finnie, but are you referring to the 
e-mail that we received about the ECHR 
implications of the Enhorn v Sweden case? 

Ross Finnie: I am, in general terms. Michael 
Clancy was good enough not to interrupt the flow 
of the earlier discussion when he indicated that  
there were ECHR issues. Further comment on that  
would be welcome. 

However, I first ask Mr Macdonald and the other 
members of the panel to respond on whether it is 
appropriate that the bill draws a distinction 
between the provisions in section 39, which 
require shrieval powers, and those in sections 37 
and 38, in which health boards are considered to 
be sound enough in themselves. 

The Convener: Thereafter, perhaps Michael 
Clancy can deal with ECHR issues generally and 
also comment on the Enhorn v Sweden case,  
which I think Professor McLean would have put  
before us had she been able to attend today.  
Perhaps Michael Clancy can wrap that  issue into 
his response. 

Ranald Macdonald: Let me deal first with 
exclusion orders and restriction orders. From my 
reading of the bill, it seems a little strange that a 
distinction is made between those orders—for 
which the health board acts as judge and jury in 
the process vis-à-vis  the interests of the 
individual—and quarantine orders. Application for 
a quarantine order must be made to a sheriff, who 
is a separate and disinterested party. 

The drafting of the bill perhaps reflects the 
current procedure whereby local authorities may 
make such orders at their own hand. However, in 
drafting a new bill, it seems better to have a 
consistent format for dealing with the rights and 
liabilities of individuals. This might not be an issue 
in dealing with schoolchildren, but I question 
whether it is right that, in restricting the activities of 
an adult or a vulnerable adult, the competent  
officer of the health board should be able to say,  
“You may not go to your place of work for the next  
14 days.” The person will have the right of appeal 

during that period, but that seems a fairly strong 
process for an individual in a health board to 
undertake at their own hand. The health board‟s  

lawyers will  be available to advise the competent  
officer, but the bill makes no provision for a third 
party, such as a sheriff, to revisit the process and 
double-check that the rights of the individual 
against whom the order is made are properly  
protected. 

The procedure as drafted may be all right for 
dealing with competent adults, but the people with 
whom we tend to have to deal in these scenarios  
are vulnerable adults, such as people living rough,  
who do not have a complete understanding of the 
law and of their rights and obligations. It seems a 
little bit strange that the bill draws the distinction 
that it does. 

George Jamieson: This goes back to the issue 
of summary applications. Sometimes, the bill  
requires that an application is made to the sheriff 
straight away; at other times, the bill allows a 
public authority to do something off its own bat but  
provides a right of appeal to the sheriff. From my 
reading of the bill, an appeal can be made to the 
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sheriff against decisions initiated by a competent  
officer. Restriction and exclusion orders may be 
initiated by the public authority but there will be a 
right of appeal to the sheriff. 

The bill certainly draws a distinction between, on 
the one hand,  exclusion and restriction orders—
which are decided on by the public authority in the 
first instance—and, on the other, quarantine and 
restriction of liberty orders. We can only guess 
why that was done. The drafter probably felt that,  
where personal liberty was involved, taking 
someone into detention was a more serious step 
that required to be dealt with by a sheriff in the first  
instance, otherwise it would not be compliant with 
article 5 of the ECHR. We are only guessing, but  
we can see a logical reason for the distinction that  
was made. However,  it is a matter of policy  
whether the committee thinks that it is more 
appropriate for all those orders to go first of all  
before a sheriff for approval, or whether a 
competent person should have the first decision  
on the exclusion and restriction orders, subject to 
an appeal to a sheriff. 

The Convener: Keeping off policy, would the 
procedure be clearer if exclusion orders and 
restriction orders were also dealt with by summary 
application, with the ability to have an interim 
order, as you described? 

George Jamieson: It is not that there should be 
a procedural simplification. Our main concern is  
that it is clear how something can be challenged.  

The Convener: I was trying to get you to 
answer in a non-policy way and give you a 
gateway just to say yes to my suggestion. 

George Jamieson: Yes. If you want to make it  
simple, do what you suggested.  

Ranald Macdonald: From the point of view of 
the lawyers who will deal with this, it would be 
simpler and more practical to have the same 
process across the board; anything else creates 
unnecessary difficulties.  

The Convener: I was trying to be subtle, but I 
failed.  

Michael Clancy: It is an issue not just for 
lawyers, but for anyone looking at the statute,  
whether they are administrators, members of the 
public or MSPs. We all need clear, simple law and 
the more of that we get, the better for everyone.  

The Convener: Mr Clancy, can you deal with 
the ECHR implications? 

Michael Clancy: I looked at European Court of 
Human Rights jurisprudence in this area. There 
are not many cases involving the detention of 
persons suspected of having been exposed to the 
kinds of conditions referred to in the bill, with one 
exception. The case of Enhorn v Sweden, to which 

the convener referred, sets the standard that the 
European Court of Human Rights expects of 
parties to the convention and the way in which 
legislation works. 

I do not know the extent of the e-mail that the 
committee received from Sheila McLean, but the 
case of Enhorn v Sweden is relatively recent. It  
concerned a Swedish national who was infected 
with the HIV virus and who infected another 
person with whom he had sexual contact in 1990.  
In 1995, a county medical officer in Sweden 
applied to the county court—the Landsraad—for 
an order for the detention of Mr Enhorn under the  
Swedish Infectious Diseases Act 1988.  

The court made the order requiring the detention 
of Mr Enhorn. He did not like that and escaped on 
a number of occasions, so orders to prolong the 
deprivation of liberty were issued continuously for 
six-month periods from 1995 until December 2001.  
In all, he spent about a year and a half in 
detention. He thought that that was contrary  to 
article 5(1) of the ECHR, so an appropriate action 
was raised in the European Court of Human 
Rights, which found in his favour.  

The European court was satisfied that there was 
a basis for detention under Swedish law. However,  
because there was a limited amount of directly 
relevant case law, the court said that it was 
necessary to establish whether the criteria that  
had been applied in t his case were such that the 
detention complied with the principle of 
proportionality and was not arbitrary. The court  
found that the essential criteria for assessing the 
lawfulness of detention were whether it would 
prevent the spread of an infectious disease;  
whether the disease was dangerous for public  
health and safety; whether the detention was a 
remedy of last resort; and whether less severe 
measures had been considered. Those are the 
kinds of conditions that the European Court of 
Human Rights thinks ought  to be applied in such 
cases. 

The provisions of section 41 of the Public Health 
etc (Scotland) Bill are about applying to have a 
person detained in a hospital. Section 41(1) states  
that the section applies where 
“(a) a health board know s that a person …  

(i) has an infectious disease; or  

(ii) is contaminated; and 

(b) it appears … that …  

(i) there is a signif icant risk to public health; and  

(ii) it is necessary, to avoid or minimise that ris k, 
for the person to be detained in hospital.”  

The question is whether that formula meets the 
criteria of the European Court of Human Rights. 
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One would want health boards to grapple with 
certain questions before they used the detention 
provision. For example, they could consider 
whether the detention was a remedy of last resort,  
or whether someone with an infectious disease 
was a risk to public safety. One would hope that  
health boards would consider such matters before 
using the section 41 provisions, but there is no bar 
that a health board must get over. There is no 
statutory provision that links the provisions to the 
thought process that must happen prior to their 
use, in order that their use complies with the 
ECHR. 

Ian McKee: I have a supplementary question.  
Section 41(1)(b) states: 

“it appears to the board that as a result—  

(i) there is a signif icant risk to public health”.  

I am a layman with regard to the law. However, is 
there not a legal difference between saying that  
something “appears” to be a risk and saying that it  
is a risk? Would it be a justification for a board to 
say that something appeared to be a risk? From a 
layman‟s point of view, the term “appears” seems 
fairly weak. Should not a board just have to say 
that there is a significant risk to public health and 
then have to prove that? 

Michael Clancy: I would prefer it to be clearly  
expressed that there is a risk. 

The Convener: Thank you for putting that on 
the record. We are nearing the end of taking 
evidence on the bill and we have lots of things to 
get our teeth into. It will be an interesting stage 1 
report for ministers and others to read. I thank all  
the witnesses for their evidence.  

That concludes the public part of the meeting.  
We will now move into private session, so 
members should not leave their seats. 

12:27 
Meeting continued in private until 12:45.  
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Public Health etc (Scotland) Bill: 
Stage 1 

10:05 
The Convener: The changeover of witnesses 

was impressive. The clerk‟s training is paying off.  

The Minister for Public Health remains with us  
for item 3. She is joined by Scottish Government 
officials: Dr Sara Davies is the medical adviser;  
Molly Robertson is the bill team leader; Stella 
Smith is from the legal directorate; and Duncan 
McNab is from the air,  noise and nuisance team. I 
also welcome Dr John Curnow, the committee‟s  
adviser.  

I invite the minister to make opening remarks 
before we ask questions. I intend to take each part  
of the bill in turn.  

The Minister for Public Health (Shona  
Robison): Thank you. I welcome the opportunity  
to discuss with the committee the provisions of the 
Public Health etc (Scotland) Bill and I am pleased 
that the Scottish Government has taken an early  
opportunity to prioritise an important piece of 
legislation that is  vital for the future health 
protection of the people of Scotland. I 
acknowledge that the previous Administration did 
much work to develop and consult on the 
proposals that underpin the bill—I put that on the 
record.  

I thank the committee for the thoroughness with 
which it has approached a complex topic. You 
have had a number of informative evidence 
sessions. The ability to involve stakeholders in the 
scrutiny of bills is a strength of our parliamentary  
system and helps to ensure that we pass 
legislation that is practicable and relevant to the 
people who must implement and use it. I am glad 
that all  stakeholders voiced their support for the 
principles behind the bill and for the clarity with 
which it sets out roles and responsibilities. 

I reiterate a couple of important points, to put the 
bill‟s provisions in context. Infections cause more 
than a fi fth of deaths and a quarter of illnesses in 
the world and still account for more than 10 per 
cent of deaths in the United Kingdom. In 2007, the 
World Health Organisation said that new infections 
and 

“diseases are emerging at an historically unprecedented 
rate.” 

In addition, the world faces greater than ever 
risks of chemical, biological or radiological 
contamination, whether by accident or malign act. 
Scotland is not immune from such incidents, and 
globalisation of travel and trade means that  
diseases that were formerly restricted to far-flung 
corners of the world can reach us in a matter of 

hours. Only last month there were outbreaks of 
viral haemorrhagic fever and other serious 
communicable diseases in sub-Saharan Africa 
and elsewhere, in countries where many Scots 
holiday and work. A person can be in such an area 
one day and back in Scotland the next. 

Civil contingency legislation is in place and could 
be used in some public health situations, but  
emergency powers are wide ranging and powerful 
and are designed for use only in extreme 
circumstances. The bill will allow us to bridge the 
gap between voluntary compliance with public  
health measures and the use of more extreme civil  
contingency powers. It will also ensure that  
Scotland complies with the most recent  
international health regulations. The UK 
Government and the National Assembly for Wales 
are updating their public legislation along similar 
lines. Such legislation is also common to a number 
of European and other countries. It was only due 
to assertive action in Hong Kong and Toronto,  
including the use of quarantine, that the severe 
acute respiratory syndrome outbreak in 2003 did 
not become a worldwide epidemic.  

Legislation must be proportionate to the risks 
that are posed. People who are infected or 
contaminated or who are responsible for premises 
that are at risk usually take voluntary  measures to 
reduce the risk to individuals. However, it has long 
been recognised that legislation is necessary to 
address situations in which people do not take 
voluntary measures or in which public authorities  
need to step in to apply measures to protect the 
community at large. The few who do not accept  
advice or do not comply with restraints have the 
potential to undermine measures to limit the 
spread of a serious and potentially catastrophic  
epidemic. 

A balance needs to be struck between our duty  
to protect the public and the rights of individuals.  
The bill achieves such a balance. European 
convention on human rights issues were fully  
considered in relation to the powers in the bill and 
we are satisfied that all powers are ECHR 
compliant. Those powers can be used only in 
strictly defined circumstances and when the 
person concerned poses a significant risk to public  
health.  

I am aware that some have asked why 
“significant risk” is not defined in more detail in the 
bill. I think that attempting to pre-empt future 
scenarios, many of which are unknown, would be 
impossible. We do not want to tie unnecessarily  
the hands of health professionals, who are trained 
to risk assess situations and to exercise 
professional judgment that is based on the 
circumstances of each case, often as part of 
multidisciplinary teams. We do not want the bill to 
jeopardise that flexible approach. I also point out  
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that, as far as I am aware, existing legislation that  
restricts individual liberty in some situations has 
never been abused.  

It is extremely important to do nothing in the bil l  
that would unnecessarily or inadvertently  
undermine the health protection workforce.  
Committee members have been informed of the 
proposed content of regulations on the 
qualifications and experience of people who are 
expected to undertake the health protection 
functions that are outlined in the bill for local 
authorities and health boards. Professional groups 
have not reached unanimous agreement on 
professional competence issues, but I am satisfied 
that we have reached a reasonable balance and 
developed effective proposals. The draft  
regulations will of course be subject to 
consultation and I will consider carefully all the 
responses before reaching a final decision.  

Our decision to work with Ken Macintosh to 
include provisions to regulate sunbed use has 
created interest. I am pleased that we can work  
with members on a cross-party basis to benefit the 
people of Scotland and I am proud that Scotland is  
the first country in the UK to propose legislation on 
the subject. I am now in a position to outline the 
Scottish Government‟s proposals so, with the 
convener‟s leave, I will say a few words about that  
when we discuss part 8. 

On the workability of the provisions, the Law 
Society of Scotland has helpfully suggested 
several changes to the legal processes that  are in 
the bill. I reassure the committee that those 
issues, which are largely technical, are being 
addressed.  

I am happy to answer any questions. If members  
require further information after the meeting, I will  
be happy to provide it. 

The Convener: Thank you. The committee 
would prefer sunbeds to be addressed more 
substantially when we reach part 8. 

We will start with questions on part 1. 

Mary Scanlon (Highlands and Islands) (Con): 
Are we going through the bill section by section?  

The Convener: We are proceeding part by part,  
so we are starting with part 1, which is on public  
health responsibilities. 

Mary Scanlon: My question is about section 3 
in part 1. The minister mentioned professional 
competence issues, which I presume relate to the 
designation of competent persons by health 
boards, on which we have heard quite a bit of 
evidence. The British Medical Association has said 
that only a person with clinical experience should 
be a competent person. Other witnesses, such as 
the General Medical Council, have talked about  
the need for professional accountability. I listened 

carefully to what the minister said and I got the 
idea that the matter is still being discussed and will  
be dealt with in regulations. Will the minister 
update us on the designation of competent  
persons? 

Shona Robison: On what the BMA said about  
qualifications, it might help to make it clear that the 
Faculty of Public Health of the Royal Colleges of 
Physicians, which is the professional body that is  
responsible for setting standards in the public  
health profession, has recognised that public  
health specialists need not be doctors if they can 
show a similar level of knowledge and competency 
and can meet accreditation requirements that are 
equivalent to those that the GMC sets for doctors  
as specialists. 

In my int roduction, I touched on the working 
group, which has unanimously agreed on the 
qualifications and experience for local authority  
competent persons and for health board 
competent persons who have a clinical 
background. Discussion and disagreement have 
taken place on the training route and the portfolio 
route.  The group‟s majority view is that individuals  
who are on the public health register through the 
training route should be treated the same as 
doctors and that individuals who are on the public  
health register through the port folio route should 
be able to demonstrate two years‟ work  

experience in health protection. The important  
point is that such people will have to demonstrate 
their competence through experience.  

Following consideration of the outcome of the 
working group, I have decided to consult on the 
draft qualifications and experience that are set out  
in the bill team‟s letter to the committee dated 6 
February. I certainly hold to the established 
principle that there are people who have the 
qualifications and competence who are not  
necessarily doctors, but we will hear back from a 
number of stakeholders on the detail of the draft  
qualifications and experience.  

10:15 
Mary Scanlon: You mentioned local authorities.  

Would the competent person in a local authority  
be a trained environmental health officer? 

Shona Robison: Yes—with two years‟ 

experience.  

The Convener: We move to questions on part  
2, on notifiable diseases and organisms, and 
health risk states. 

Dr Richard Simpson (Mid Scotland and Fife ) 
(Lab): I have some general concerns about the 
recording of sensitive information. Clearly, it is  
necessary to pass information to the appropriate 
authority for action to be taken in relation to an 
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individual. I refer to section 13(6) and section 
14(6) in part 2, on page 8 of the bill, where there is  
a list of various bits of information that are to be 
collected. 

I will comment on two things with regard to that  
list. As has been suggested to the committee in 
evidence, it might be appropriate to have the place 
of work or school actually listed, because if there 
is an outbreak in a school of a condition that  
requires action it would be helpful i f the notification 
came from a number of different general 
practitioners who have patients registered at that  
school. The board might not be collectively aware 
that an outbreak is beginning.  

The other more general issue is the 
anonymisation of that information as it is passed 
up to different levels. A lot of personal information 
would be passed up to the health board level—I 
understand that that is necessary, because the 
board might be required to take action. However,  
the information is then mostly passed to the 
Common Services Agency and my concern is that  
that is not appropriate. I do not want to go on at  
great length, but we need to consider the 
anonymisation of data before stage 2 and I refer 
the minister to the Information Commissioner‟s  
Office‟s supplementary information to the 
committee, which discusses the interaction 
between the Data Protection Act 1998 and the 
information that will be required under the bill.  
Those two things together need to be examined 
very carefully to ensure the protection of data. We 
are well aware that, through no real fault of 
ministers, data can go missing.  

The Convener: I wonder where you got that  
idea from. Minister, do you want to respond to 
that? 

Shona Robison: That is a very topical point.  
First of all,  I reassure members that the patient‟s  
name would not be passed on. The information 
that would be passed on would be the patient‟s  

postcode, occupation, sex and date of birth. I will  
reflect further on the issue that Dr Simpson has 
raised about  the place of work or school, but the 
fact that the data are anonymised is important. I 
am happy to examine his concerns about the 
CSA. I want to examine the Information 
Commissioner‟s Office‟s supplementary evidence 
concerning the privacy impact assessment, 
because that evidence has come in at a fairly late 
stage and I want to reflect on what it means, what  
we want to look at and how we take that forward. I 
am certainly happy to do that before stage 2.  

Dr Simpson: The comments about the 
interaction with the Data Protection Act 1998 
should also be taken on board.  

I have a second question.  

The Convener: Is it on the same issue? 

Dr Simpson: It is on very much the same issue;  
it is on the “NHS identifier” that is  mentioned in 
section 13(8). At the moment, three options are 
given in paragraphs (a), (b) and (c). The patient‟s  

national health service identification number 
seems to be the primary number, but I am slightly  
surprised at the ordering. I had thought that the 
community health index number was now the 
primary number to be used by all health services,  
so I thought that it would the one in paragraph (a),  
with the second and third numbers given as 
alternatives preceded by the word “or”. That would 
give a focus. 

In primary legislation, a more general wording 
may be required, because from time to time we 
have changed the index number that is used to 
identify patients. That might be covered by the 
phrase “any other number”— 

The Convener: Yes, paragraph (c) seems to 
cover that, but I will allow the minister to respond. 

Shona Robison: Section 13(8)(c) refers to 
“any other number or other indicator w hich from time to 

time may be used to identify a patient individually.”  

That is to future-proof the identifier, because 
obviously things may change.  

Dr Simpson: Yes, but the primary number is the 
one given in paragraph (a), which is the national 
health service identification number. Why is that 
number given first? If somebody reads subsection 
(8) and sees that the number can be the one in 
paragraph (a) or (b) or (c), they— 

Shona Robison: It can be any of the numbers. I 
do not think that the numbers have been ranked; it  
is just the way that they are listed in the 
subsection. It can be any number, depending on 
what is available.  

Dr Simpson: I ask the minister and her team to 
reflect on which number should be the primary  
number. Any practitioner who reads the list will  
choose the first number if they can; they will not  
bother going to the second number unless they 
have to. The first number given should be the 
number that the health service and others are 
primarily using at this point in time.  

Shona Robison: Okay, we will take that point  
on board. 

Mary Scanlon: I want to ask about some small 
points that were raised with us in evidence. For 
example, the norovirus is a notifiable disease, but  
over the winter we heard doctors on television 
telling us to stay at home and not go to our doctor,  
so that we did not spread the disease. If people 
with the norovirus are told to stay at home, how 
can it be an offence for a doctor not to notify?  

In a recent document, I noticed that there had 
been quite a rise in cases of certain sexually  
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transmitted diseases. How did you come to the 
conclusion that those diseases should not be 
notifiable? It would be helpful to have your answer 
on record.  

I also noticed in the financial memorandum the 
withdrawal of the fee to general practitioners for 
notifying. I appreciate that it is only £3.50 but if you 
want co-operation, it would seem reasonable to 
continue with that.  

When giving evidence, others have asked 
whether there should be a penalty and whether it  
should be placed on individuals or on laboratories.  
Should there be a sanction or penalty on people 
who refuse to comply with the legislation? 

Shona Robison: Right. Okay. 

The Convener: I should have warned you that  
Mary Scanlon asks multiple questions. 

Mary Scanlon: There were only four this time. 

The Convener: She operates on the principle of 
asking all her questions at once just in case she 
does not get back in later.  

Mary Scanlon: I did not suggest that that might  
happen. 

Shona Robison: Sexually transmitted infections 
are obviously notifiable through other means such 
as genito-urinary medicine clinics. When 
considering whether it was appropriate to include 
infections in the legislation, we had to consider 
how they are transmitted. We did not think that it  
was appropriate to include STIs. That is not to say 
that we do not take very seriously the rise in 
sexually transmitted infections, but we are dealing 
with the issue in another way. 

You asked a number of other questions.  

Mary Scanlon: I asked about the norovirus.  

Shona Robison: I ask Dr Davies to answer that  
point.  

Dr Sara Davies (Scottish Government 
Healthcare Policy and Strategy Directorate): As 
Mary Scanlon says, the issue of norovirus has 
been raised before. Norovirus is  the organism; we 
are asking for not the disease but the organism  to 
be notified.  As Dr Donaghy of Health Protection 
Scotland has said, we are interested in 
surveillance so that we can capture instances. 

Again as Mary Scanlon says, people with  
norovirus are advised to stay at home. However,  
when outbreaks occur in hospitals or in home-care 
settings such as residential homes, people are at  
home already. They get sick and specimens are 
taken because we need to know what is going on.  
That is why it  is the organism and not the disease 
itself that is mentioned. 

Mary Scanlon: So if, for example, a general 
practitioner was aware of an individual who had 
the norovirus and was told to stay at home, that  
GP would not have a responsibility to notify the 
health board.  

Dr Davies: No, because the responsibility would 
be on the laboratory to report the organism to us,  
not on the GP to report the disease. 

Shona Robison: On fees, the majority of 
current payments relate to the notification of 
chicken pox and food poisoning, which will no 
longer be notifiable under the bill. Any current  
problems with levels of notification are more to do 
with the number of unnecessary diseases on the 
list and a lack of awareness about the system, 
which is outdated. Notification should be 
undertaken as part of the general duty of care on 
GPs or medical practitioners. They do not always 
claim fees at the moment anyway so, although the 
BMA raised the matter, generally speaking it has 
been a small issue, and we do not believe that the 
withdrawal of fees will have any impact on the 
bill‟s workability. 

The Convener: What was your last point, Mary? 

Mary Scanlon: Should there be a penalty on a 
laboratory or a GP for not reporting a notifiable 
disease or organism? 

Shona Robison: There is a penalty. 

Dr Davies: We have left the imposition of 
penalties for a general practitioner‟s failure to 
notify to professional regulation. The General 
Medical Council requires all doctors to exercise 
professional accountability. Therefore, if a doctor 
does not report  a notifiable disease, the health 
board will probably come to know about it and it  
will be a professional accountability issue. It will  
stay in that setting. 

For laboratories, there is a penalty because 
organisms can be reported and we have said that  
it will be an offence if laboratories do not report. 

Michael Matheson (Falkirk West) (SNP): I wil l  
make three points on section 16, which is to do 
with notifiable organisms. The section places the 
responsibility for reporting a notifiable organism on 
the director of a laboratory. Health Protection 
Scotland raised some concerns about that in its  
evidence to the committee. The bill defines the 
director of a laboratory as a 
“clinical microbiologist, consultant pathologist or other  

registered medical practitioner”.  

However, Health Protection Scotland highlighted 
the fact that some private laboratories are led not  
by individuals within those professional groupings 
but by other scientists. It is also likely that, in 
future, we may find that other clinicians who do not  
fall within that definition are directors of 
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laboratories. Therefore, it is suggested that we 
revisit the definition to ensure that we include the 
scientists and senior managers of such 
laboratories so that, in future, we do not find 
ourselves limited to the definition as it stands. 

Shona Robison: We will reconsider the 
definition for stage 2 because we have taken on 
board some of the points that you made. I hope 
that you will be satisfied when we come back to 
the issue at stage 2. 

Michael Matheson: That is fine.  

My second point relates to the 10-day period in 
which notification must take place. Concern has 
been raised about when exactly the clock for that  
starts ticking. It has been highlighted to the 
committee that, often, when a sample is analysed,  
a presumptive result and then a confirmed result  
are obtained. The time between those two results  
might be fairly limited, but it has been suggested 
that the clock should start ticking at the first one so 
that early action can be taken. Should that aspect  
of the bill be amended to clarify when the clock 
starts ticking for the 10-day rule? 

The Convener: Which section is that, Michael? 

Michael Matheson: It is section 16(2). 

Shona Robison: At the moment, laboratories  
report organisms on a weekly basis and the period 
of 10 days is allowed in order to cover weekends.  
Again, that is in line with the duty on registered 
medical practitioners and lab staff to notify the 
relevant health board by telephone as soon as 
practicable, if there is an urgent need to do so. It  is 
possible that the point at which the clock starts 
ticking might need to be tightened up. Dr Davies 
might have something to say on the matter.  

10:30 
Dr Davies: You are right to say that there is a 

difference between an organism being identified 
and that identification being confirmed. We want to 
ensure that we strike a balance. The expert  
working group on laboratory directives said that 10 
days was a workable period. For example, in the 
case of meningitis, one would see an organism 
under a microscope but one would need a further 
few days finally to confirm which organism it was.  
The time between when the organism is defined 
and when it is reported needs to be practicable.  

Michael Matheson: Section 16(8) deals with 
laboratories that perform diagnostic tests for 
human infection. Health Protection Scotland has 
suggested that other types of laboratories that  
conduct certain types of tests, such as tests 
relating to food and water, should be included in 
that provision. Would you consider extending the 
definition in section 16(8)? 

Shona Robison: We are consulting the Food 
Standards Agency on those issues and we will  
give the matter further consideration.  

Ian McKee (Lothians) (SNP): You will be 
pleased to hear that I have only one question.  

Included at the end of the long list of notifiable 
organisms on pages 68, 69 and 70 of the bill are 
the words:  

“Any other clinically signif icant pathogen found in blood”.  

It is quite clear to a director of a laboratory that i f 
he or she finds yersinia pestis, notification must be 
made, but the words “clinically significant  
pathogen” suggest a degree of clinical decision 
making by the director or someone else. The 
concern has been raised in evidence, and by the 
Subordinate Legislation Committee, that if those 
words remain problems could arise if, for instance,  
a conference of directors of laboratories decided 
that chlamydia or HIV should be reported in future.  
If reassurance is being given to people with certain 
sexually transmitted diseases that confidentiality  
will be maintained but the director of the laboratory  
feels that he or she has an obligation to report  
certain organisms when they are found, that  
understanding will be broken.  

Another problem relates to the fact that a 
director of a laboratory who is aware that there is a 
risk of a criminal offence if an organism is not  
reported might err on the safe side by reporting 
every organism that could be considered to be 
clinically significant.  

As you can add organisms to the list at fairly  
short notice, will  you consider taking out that last  
line? 

Shona Robison: Ian McKee has identified an 
important issue.  

The expert working group that developed the list  
considered that it would be wise to include the 
words so that public health professionals could be 
alerted to any new risk. That was the thinking 
behind it, but we acknowledge that the description 
is wide and could include organisms that might not  
be worth reporting and, indeed, the sexually  
transmitted infections that Ian McKee referred to.  

Despite the best efforts of the bill team, it has 
proven difficult to devise an alternative description,  
particularly one that is legally sound—the fact that  
there is a criminal sanction for non-reporting 
means that we have to get this right. It would not  
have been appropriate to use guidance to interpret  
legislation on such a matter. In the light of that,  
and following the reservations that have been 
expressed, we have agreed to remove, at stage 2,  
the final statement.  

I would like to reiterate a point that Ian McKee 
made: the regulation-making power in section 
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12(3) would allow additional organisms that met  
the criteria for notification to be added to the list 
relatively quickly, so there is a safeguard. I hope 
that that response reassures Ian McKee. 

Ian McKee: Thank you. 

The Convener: I will let Richard Simpson in, as  
his question is on the same issue. 

Dr Simpson: You have limited the provision to 
blood. Should it not include any other sterile 
solution, such as cerebrospinal fluid? That is  
unlikely to be involved, but it might just happen—
and we want to cover the bases. 

Shona Robison: I ask Dr Davies to answer that.  

Dr Davies: The intention behind the provision 
was to limit it to sterile areas. We considered that  
it was just blood that we needed to look at initially 
because of the blood-brain barrier. We found it  
impossible to devise a legally sound alternative 
definition that was not too wide, so we have not at  
this time. 

Dr Simpson: We will perhaps come back to 
that. 

The Convener: I do not know whether I 
understood that answer. We will come back to 
that. 

Ross Finnie (West of Scotland) (LD): I return 
to section 16—not the detail, but the point that I 
explored when the bill  team gave evidence. I am 
grateful to the bill team leader, Molly Robertson,  
for her letter to the committee and, in particular, for 
the helpful summary of biosecurity arrangements  
for laboratories that she provided in annex B.  

Perhaps because I did not ask my question 
terribly cleverly, the letter does not tell us whether 
the Government is satisfied with the 
arrangements. My question, which I perhaps did 
not express clearly, arose out of the breach of 
biosecurity that occurred last summer at the 
Pirbright laboratory. I want to stress that I was not  
suggesting in my question that there is a read 
across from an animal disease to public health; I 
am more concerned that there was a 
demonstrable breach of biosecurity at a UK 
Government laboratory that was subject to most of 
the regulations that are explained in annex B.  

My question was whether the Scottish 
Government is reflecting on the breaches of 
biosecurity. Given that the bill is intended to 
update the arrangements for public health, are you 
satisfied that the regulations outlined in 
paragraphs 1 to 5 of annex B address that  
question, or are you reserving your position on the  
serious matters that arose at Pirbright? 

Shona Robison: The most relevant part of 
annex B is paragraph 6, which says: 

“Members may also w ish to be aw are that Westminster ‟s  

Innovation, Universit ies and Skills Committee launched a 
UK w ide inquiry into biosecur ity at the end of last year”.  

That inquiry will  highlight any additional 
requirements that are needed, and we will  
consider its report with great interest. That  
paragraph shows that work to consider what  
lessons need to be learned from the incident and,  
more generally, what  more can be done to ensure 
that security is as good as possible is on-going.  

Ross Finnie: Do you have a sense of the timing 
for that inquiry? 

Shona Robison: We do not know, but we can 
get you information about the timing and when the 
report is due.  

Ross Finnie: That will be a third report. There 
have already been two reports into the incident,  
which simply confirmed that there had been a 
breach of biosecurity—not perhaps the most  
profound conclusion. I take your point, minister—I 
am not disagreeing with you—but it seems to be 
quite an important matter in relation to 
laboratories.  

Shona Robison: Absolutely. We will let the 
committee know when that report is due. 

The Convener: As I recall, in the anthrax case,  
the tests were done outside Scotland. Sometimes,  
tests are done in the United States. What happens 
when the laboratory is not within Scottish 
jurisdiction?  

Stella Smith (Scottish Government Legal 
Directorate): That point has not come up until  
now—perhaps we could look into it and come 
back to the committee in writing.  

The Convener: I recall that there was nowhere 
in Scotland to test anthrax. It went down to 
England and then it went to the United States.  

Dr Simpson: There was a problem at the time. I 
was deputy justice minister. We were getting a lot  
of packages that needed to be tested. The testing 
facility in England was overwhelmed by them. It  
was at the time of the anthrax scare in the United 
States, which was not just a scare but a reality. I 
had discussions with civil servants in the Justice 
Department about whether they should consider 
having a testing facility in Scotland because of the 
pressure that was on the United Kingdom 
laboratory. I do not know the outcome of those 
discussions.  

The Convener: I shall leave that there just now.  

Shona Robison: We will get you an answer to 
that.  

Helen Eadie (Dunfermline East) (Lab): I refer 
to section 16(8)(a) and (b). In its submission to the 
committee, the BMA expresses particular concern 
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about managerial control within an establishment.  
We have touched on that this morning.  

The BMA‟s specific concern is about an 

individual in a laboratory, such as a microbiologist  
or a virologist, not having managerial control. It  
says: 

“Some of our members have reported w orking w ithin 
organisational and resourcing constraints w hich can 
impede turnaround time and create backlogs.” 

It believes—I accept this point—that  
“it w ould be entirely reasonable to penalise an individual 
staff member w ho failed to meet such a target due to 
incompetence”,  

but that  
“it w ould be unjustif iable to hold an individual member of 
staff to account for any delay w hich occurred as a result of 
organisational issues outw ith their control .” 

It believes that that  
“should be reflected in the legislation.”  

I agree. As it says, 
“It w ould be more relevant to place this duty on the ow ner 

or manager of the diagnostic laboratory.” 

Will you comment on that? 

Shona Robison: Section 16(8)(a) defines a 
director. The duty falls only on the director or any 
other person to whom the task of notification has 
been specifically delegated. It does not apply  to 
any member of the lab staff. An individual would 
be prosecuted only if he or she failed, without  
reasonable excuse, to comply with the statutory  
notification arrangements. If the fault was the  
organisation‟s lack of processes and procedures 
to effect notification, the body corporate could be 
held responsible for the offence. That partly  
answers your question. Equally, in that situation,  
the individual director may be able to establish the 
reasonable excuse defence. There is enough 
there to cover all the circumstances. The bill  
clearly says that the duty applies only to the 
director or to any other person to whom the task of 
notification has been specifically delegated, and 
not to any member of staff. That is important.  

Helen Eadie: I am sure that the BMA will be 
listening and that if it has any remaining concerns 
it will be back in touch.  

I have one further question, which is in 
connection with a submission that results from the 
consultation. There are concerns about the 
proposal that, as part of the bill, the AIDS (Control) 
Act 1987 should be repealed in Scotland.  
According to the submission, that act serves two 
important roles that are not currently met by other 
means. One relates to accountability: the act 
enables health boards‟ work on HIV/AIDS to be 
scrutinised to establish whether locally and 
nationally determined priorities are being 
addressed.  

Secondly, HIV Scotland conducted studies  on 
behalf of the Scottish Government‟s health 
directorate into the work that is being done in 
Scotland for gay men and people with African 
background. The AIDS (Control) Act 1987 reports  
were the primary sources of information for those 
studies. The point is that each health board must  
produce an annual report of its work on HIV/AIDS, 
especially given that the incidence of infection in 
Scotland is at an all-time high, which makes the 
prevention and testing effort more important than 
ever. Is there a way round those concerns? 

10:45 
Shona Robison: Convener,  may I have a 

couple of minutes to respond to that? This is a 
very important area and I want to give some 
reassurance.  

The Convener: Absolutely. 

Shona Robison: Committee members might  be 
aware that the AIDS (Control) Act 1987 was 
introduced during a time when knowledge of HIV 
and AIDS was much more limited than it is today, 
and survival rates were very low. We no longer 
need the returns to manage the disease‟s spread 
or to ensure the best treatment for patients  
throughout Scotland.  

The 1987 act required health boards to provide 
very detailed statistics and information about those 
who were diagnosed with HIV or AIDS, and about  
the provision of local facilities, services and 
funding. That information is no longer used locally  
or nationally because more relevant information is  
now available from other sources, including, of 
course, Health Protection Scotland.  

In addition, the Scottish public health network is  
carrying out an HIV care needs assessment, for 
which we have provided funding. It is due to report  
this year. It will identify gaps in data collection and 
consider the appropriateness of the data that have 
already been collected. Although HIV Scotland‟s  
initial response to the bill consultation outlined its  
preference for retaining the 1987 act, as the 
member said, it also acknowledged that it might be 
possible to transfer provisions of the 1987 act to 
other reporting procedures. There is now a much 
better understanding of the disease, and several 
measures are in place to help to reduce the rate of 
infection, including the offer of HIV testing in all  
GUM clinics. Beyond HIV Scotland, the bill  
consultation responses almost unanimously  
supported repeal of the 1987 act.  

HIV Scotland raised a point about funding, on 
which I also want to give reassurance. The level of 
blood-borne virus prevention funding that is  
provided is not directly related to the returns that  
are required under the AIDS (Control) Act 1987.  
The decision to ring fence that funding was a 
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policy decision, and it will remain so regardless of 
whether the 1987 act is repealed. Through 
performance management, we will ensure that  
NHS boards report on how they spend the money 
that is allocated to them. That structure will remain 
in place.  

I hope that I have reassured the member and 
the rest of the committee that the repeal of the 
1987 act will have no impact on the operation of 
services.  

Helen Eadie: Thank you.  

The Convener: Yes. That was a very interesting 
question. Ian McKee, is your question short? I 
want to move on.  

Ian McKee: Yes. My question is probably more 
for the minister‟s team.  

An organism is often identified by an antibody 
reaction that shows that the organism is present.  
Are you happy that that is covered by the 
proposals? 

On occasion, it is possible to identify whether 
the organism is important only by a rise in titre of 
antibodies over two tests, so does notification 
have to be given when the first test identifies the 
organism, or only when the second test shows a 
rise in titre, which shows that the organism is  
present and active at that time rather than at some 
time in the past? 

Shona Robison: I will ask Dr Davies to answer 
that. 

The Convener: I love having Ian McKee and 
Richard Simpson asking such questions. The rest  
of us just sit here amazed.  

Dr Davies: It is a very good question and it is  
why notification 10 days after identification was 
used as a compromise. In the example that Ian 
McKee has given, a level of clinical judgment 
should be allowed. If the first antibody titre that is  
identified is of a very serious condition, we would 
expect that to be notified within the first 10 days. If 
the condition is not so serious from a clinical 
perspective, we would expect it to be notified after 
the second rise in titre, because that is when it is  
identified.  

Rhoda Grant (Highlands and Islands) (Lab): I 
have a tiny supplementary question. We have 
talked about ensuring that duties are clearly  
identified. As there could be legal charges if a 
negligence case is pursued, what defence would 
someone have in that circumstance? 

Dr Davies: My understanding is t hat, in those 
circumstances, there has not been a breach of the 
legal process, because the identification is in two 
stages—the identification of the first titre and the 
identification of the second titre.  

Rhoda Grant: But you are saying that it is down 
to clinical judgment whether the notification takes 
place at the first or the second stage.  

Dr Davies: Yes—the stage at which the person 
would let the health board and others know is  
down to clinical judgment.  

Molly Robertson (Scottish Government 
Public Health and Wellbeing Directorate): The 
notification is required when the organism is  
confirmed, which I presume would not be until the 
second stage.  

Dr Davies: That depends on the identification.  

The Convener: I want to make progress so that  
we can have a short break at 11 o‟clock. We will  
move on to part 3.  

Ross Finnie: Section 21, on “Public health 

investigations”, deals with the appointment  of 
persons to carry out an investigation. I seek 
clarification on the construct of the bill. Part 1 
properly and helpfully gives duties to health 
boards and local government officers and requires  
the appointment of competent persons. The 
inference can be drawn that the co-ordination is in 
the first instance in the hands of health boards and 
local authorities and that the competent persons 
will drive the process. However, when we get to 
part 3, health boards can appoint different people.  
There appears to be no connection between that  
and the clear purpose that is set out in part 1—of 
having competent persons who on the face o f it  
will drive the process. Why do we have 
investigators and other persons who do not  
appear to be quite so connected? It seems to 
create potential for diffusion of the clarity that is  
introduced in part 1.  

Shona Robison: National guidance on 
managing incidents that present actual or potential 
risk to public health will be produced. The 
guidance will ensure that clarity exists on who 
should take the lead in such investigations. I hope 
that that will bring greater clarity to the situation 
that Mr Finnie outlines. Molly Robertson may want  
to add something.  

Molly Robertson: The aim in section 21 is to 
ensure local flexibility in relation to who appoints  
investigators. Normally, if an incident control team 
is set up to investigate a particular public health 
threat, the health board will take control of the 
incident and appoint an investigator, who may well 
be a local authority environmental health officer.  
Competent persons will be required to certi fy that  
certain action is required. So with orders that are 
made under part 4, the competent person will  
have to certi fy that the criteria have been met 
either to apply an exclusion or restriction order or 
to go to the sheriff for the more serious orders.  
Under part 5, a competent person will have to 
certify that the criteria for a place to be disinfected 
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or decontaminated have been met. Thereafter,  
other people can do the work.  

As I said, section 21 aims to provide flexibility in 
appointing investigators. The matter will be 
clarified in guidance. In our letter of 6 February to 
the committee, we provided a link to the current  
guidance on managing incidents, which goes into 
detail on local working arrangements and who 
should do what. The guidance is being updated 
and will be updated further once the bill has gone 
through Parliament. 

Ross Finnie: Obviously, maximum flexibility is  
needed in any incident, but it seems odd that, 
having given great clarity in part 1 on how a major 
public health incident will be handled—who in a 
local authority or public health body will do what—
later in the bill, you allow for the same boards and 
bodies to appoint other persons without any 
reference to the clear provisions in part 1.  

I do not seek to circumscribe the flexibility in the 
bill, but I am somewhat puzzled about its  
construct. The bill team leader has just told the 
committee that additional guidance will have to be 
produced to give clarity. Part 1 is pretty clear. Why 
muddy the waters? Unfortunately, that is what has 
happened in the drafting of section 21.  

Shona Robison: There is guidance on 
managing incidents, but we are saying that we will  
add to it  so that it reflects not only existing 
provisions but the provisions in the bill. Is the point  
of confusion the idea of appointing other people to 
undertake investigations? 

Ross Finnie: The inference to be drawn at the 
outset is that the person who will do the 
investigation is the competent person. Part 1 is  
clear about the two bodies involved and the 
competent person. If anyone wants to know who is  
in charge, they will find out. All of a sudden, in part  
3, instead of the competent person deciding 
whether an investigation is needed, we are told 
that we have to go all the way back to  

“the Scottish Ministers … a health board … the common 

services agency … a local author ity”. 

Surely, under part 1, people have been appointed 
to take charge of the matter.  

Shona Robison: We will reflect on that. The 
point of the provision is that other people may be 
required to be involved. The competent person will  
remain the competent person, but they may 
require to call on other people to carry out— 

Ross Finnie: With respect, minister, that is not  
what  the bill says. Section 21 does not provide for 
the competent person to be in charge of whether 
to carry out an investigation. We go all the way 
back to the umbrella organisations. 

Molly Robertson: There are times when public  
health investigations are not contained within one 
health board area. Sometimes the outbreak covers  
a number of health board areas. In the case of a 
large incident of that nature, Health Protection 
Scotland, which comes under the legal entity of 
the Common Services Agency, would take charge.  

Ross Finnie: But part 1 requires bodies “to co-
operate”. The bill sets that out with great clarity. It 
is clear that you want to get rid of all the mumbo-
jumbo of the present legislation, but you have 
introduced a degree of obfuscation in section 21.  

Shona Robison: We will reflect on the point. I 
see exactly where Ross Finnie is coming from, but  
the provision is in the bill to achieve flexibility. We 
will consider whether the revised guidance will be 
adequate to make it clear to everyone so that  
there is no confusion or whether a drafting change 
is required.  

The Convener: I will summarise for the sake of 
clarity. Ross Finnie sees a conflict between 
section 3, which provides for the competent  
person—the person at the top of the tree, so to 
speak—and section 21, which provides for others  
to investigate. We could call them quasi-
competent person— 

Mary Scanlon: We are talking about sections 3 
and 5 in part 1.  

The Convener: Yes, sections 3 and 5. Ross 
Finnie is right. A real issue is involved.  

Ross Finnie: I am grateful to the minister for 
saying that she will reflect on the matter.  

Shona Robison: We will certainly have a look 
at it. 

11:00 
Michael Matheson: I turn to section 27, which is  

on public health investigation warrants. The 
officials have doubtless had time to reflect on the 
evidence from the Law Society of Scotland, which 
was not entirely generous in its comments on 
section 27. Its evidence raises a number of issues,  
including the proposed summary application 
procedure, which will apply when an investigator 
wants to gain entry to a premises. 

The Law Society‟s evidence on the matter was 
clear: it said that the proposed summary 
application was completely inappropriate. If I recall 
correctly, it stated that making a summary 
application to a justice of the peace is not the 
normal process in Scotland in the first place. That  
raises serious questions about the bill containing 
what appears to be a fairly alien process in Scots 
law, on the seeking of a warrant to enter premises.  

Given the concerns that the Law Society has 
expressed about the idea of summary application,  
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which is a detailed process involving writs being 
served and a hearing being held, will  you consider 
looking into the matter and drawing the provisions 
into line with other legislation in Scotland, which is  
very much about having a hearing following an 
application to a justice of the peace or a sheriff,  
and a warrant being granted? That would be a 
much cleaner and quicker process for dealing with 
such instances, which could involve an urgent  
application to gain access to premises. 

Shona Robison: As I indicated earlier, we have 
taken on board the requirement to amend the bill  
to ensure that the court proc edures are suitable in 
relation to fulfilling the bill‟s policy intentions. A 
modified summary application procedure is  
required, rather than the full  summary application 
procedure, with the detail to be set out in court  
rules, as is normal practice. That will ensure that  
the warrants and orders  that are applied for under 
parts 3, 4 and 5 may be granted as a matter of 
urgency, if necessary, and that the applications 
and orders are user friendly, which is always a 
good thing.  

I am very grateful to the committee and to the 
Law Society of Scotland for their constructive 
advice, as I have already said. I reassure the 
committee that we will be lodging suitable stage 2 
amendments, which will ensure that the necessary  
procedures can be put in place. I invite Stella  
Smith to say more about the amendments that are 
being worked on.  

Stella Smith: In relation to section 27(2), we 
fully accept that summary application does not  
apply in the district court or to justices of the 
peace. We will  be removing that reference. As the 
minister said, we will provide for a modified form of 
summary procedure.  

Michael Matheson: Could you give me more of 
an idea of what that modified procedure will be? 
Will an application be made to a justice of the 
peace or to a sheriff for a warrant? 

Stella Smith: We intend to lodge amendments  
at stage 2 to provide that forms of application for 
warrants may be prescribed by the Scottish 
ministers. That could be used to ease the process. 
We will provide that orders and warrants may 
come into force immediately, and we will include 
an express provision in the bill that will refer to the 
Court of Session‟s power to make court rules, so 
that we can supplement the provisions in the bill  
with court rules. 

Michael Matheson: To be honest, that does not  
seem to be as simplified as the Law Society felt  
that it should be. How can a bill come before the 
committee that proposes a legal procedure that  
does not exist in Scots law, namely the making of 
a summary application to a justice of the peace? 

Stella Smith: We accept that that will need to 
be changed, and we intend to lodge amendments  
at stage 2 to change it. I cannot really say any 
more about that. 

Shona Robison: It is unfortunate that that  
happened. I hope that lessons are learned, and 
that such matters are looked at in more detail in 
relation to such a basic point. That is my view of 
the matter. We are working closely with the Law 
Society on the detail that will need to be provided 
at stage 2, which I hope will be in accordance with 
what the Law Society recommends. I hope that  
that provides reassurance to members.  

The Convener: I will say this with my former 
lawyer‟s hat on—this is where I can enjoy myself a 
bit. You are talking about a change in sheriff court  
rules.  

Stella Smith: Our initial intention in the bill was 
always to follow normal practice, with summary 
procedure being used and the detail left to court  
rules. We do not put all the detail— 

The Convener: So, to implement this  
legislation, you are seeking a change in Court of 
Session and sheriff court rules. 

Stella Smith: Only in sheriff court rules. We will  
lodge a suitable amendment to ensure that the bill  
refers to the Court of Session‟s power to make 
rules for the sheriff court.  

The Convener: And you need a change in 
sheriff court rules before the provision can be 
implemented.  

Stella Smith: Yes. The idea is to consult the 
Sheriff Court Rules Council and give it a say on 
rules that might be put in place. I should say that  
that is quite standard procedure—it has certainly  
happened with other bills. 

The Convener: With respect, we will leave the 
matter there. The committee might well take more 
evidence at stage 2, i f it thinks that that is 
required.  

Ross Finnie: Can I get some clarity on the 
issue? 

The Convener: We are certainly not getting any 
at the moment. 

Ross Finnie: In response to Michael 
Matheson‟s first question, the minister suggested 
that, notwithstanding the error that might have 
been made, she intended to adopt the procedure 
that has been recommended to us by the Law 
Society of Scotland. With all due respect to the 
lawyer who is present, she has suggested a 
different procedure and a change in the rules. 

Minister, we are not trying to catch you out. We 
are simply trying to be helpful. The Law Society‟s 
suggestion seemed to us to be eminently helpful 
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and sensible, and your comment appeared to 
concur with our view. However, I regret to say that  
your official from the legal directorate is  
suggesting a different procedure. That is not  
helpful.  

Shona Robison: As far as I am concerned, our 
proposal is in accordance with the Law Society of 
Scotland‟s suggestion. Indeed, the Law Society is 
content with it. 

The Convener: We will have to come back to 
the issue. 

Dr Simpson: Instead of waiting to see the stage 
2 amendments, we could ask the minister and the 
bill team to write to us with clarification. That would 
allow us to take another look at the matter. 

Shona Robison: I am happy to do that. 

The Convener: I remind the committee that,  
although it is not normal practice, we can take 
evidence from witnesses at stage 2 if we are not  
content with substantive amendments that have 
been lodged.  

I call Helen Eadie. I suggest that we take a 
break after she asks her questions—not that that  
means anything, of course.  

Helen Eadie: You will have had enough of me 
by that time. 

Ross Finnie: We do not want to influence you in 
any way, Helen, but you stand between us and a 
break. 

Helen Eadie: Such a burden, to stand between 
a man and his food.  

My first question, which returns to a theme that  
was highlighted by Ross Finnie, relates to the City  
of Edinburgh Council‟s submission. With regard to 
the provisions on public health investigations that  
are set out in section 21(1) and (2), the council 
expressed concern that in investigations involving 
two or more investigators there is “no clear 
primacy role” for the joint investigator, and made it  
clear that that is 
“seen as an essential element if  arrangements are to 
progress effectively.” 

That point is important. After all, as we all  know, if 
everyone thinks that everyone else is doing 
something, no one actually progresses anything. 

Shona Robison: You are wondering who wil l  
take the lead in a joint investigation. 

Helen Eadie: Yes. 

Dr Davies: As we have said, we will  update 
guidance on incident management control. Section 
21 relates to cases in which investigations must be 
carried out as a result of the various 
circumstances—for example, infection and 
contamination—that are set out in section 20. At  

the time of an outbreak, an incident control team, 
which would be staffed by the competent officers  
from health boards and local authorities, would 
jointly agree whether an investigation was needed.  
That is what the provisions refer to. The incident  
control team would need to appoint a lead 
investigator.  

As the minister said, i f the incident was at a  
national level, the lead investigator would be 
appointed by Scottish ministers through Health 
Protection Scotland or another part of the 
Common Services Agency. If the incident related 
to a local area, the local health board or local 
authority could appoint a competent officer as  
investigator. That is what the provisions are about.  
The bill does not aim to ensure that every  
investigation of every incident goes through a legal 
process. For instance, dealing with an outbreak of 
E coli in a nursery would not require that legal 
process; things would go on as normal. 

Shona Robison: Essentially, things will go on 
as they do at the moment. 

Helen Eadie: I think that the issue that the City  
of Edinburgh Council raised has been taken on 
board. I think that the council just wanted clarity on 
which body would have primacy in appointing a 
lead investigator.  

My second question is on a point that was made 
by the Law Society of Scotland, which raised an 
issue about section 30, which is on public health 
investigations: compensation. The Law Society  
expressed concerns about section 30(4), which 
provides that any dispute  
“is to be determined by a single arbiter appointed by  

agreement betw een the person w ho appointed the 
investigator and the person claiming loss or damage, or, if  
agreement cannot be reached, by the President of the 
Lands Tribunal for Scotland.”  

The Law Society‟s submission suggests that  

“the Lands Tr ibunal for Scotland be given jur isdiction to 
determine disputed questions of compensation.” 

Will the minister comment on that? 

Shona Robison: We are giving consideration to 
that arbit ration role. We will come back to the 
committee on that at stage 2.  

The Convener: Before the minister leaves her 
seat, and before we close down our consideration 
of part 3, I have a brief question on money. A local 
authority raised an issue about the potentially  
significant costs of analysing samples and taking 
remedial action. Will those costs be borne by the 
local authority, the health board or the individual 
who caused the incident? Who will bear those 
costs? 

Molly Robertson: As happens at the moment,  
the costs would be borne by whoever took the 
samples. 
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Dr Davies: The bill allows for the current  
process to continue with legal backing. We do not  
assume that there will be more investigations than 
currently take place or that there will be different  
types of investigations. Costs will be borne as 
under the current system. The bill provides the 
legal method for what is currently done.  

The Convener: In the anthrax incident,  
significant costs were involved because the 
samples had to be sent to the States. I think that  
the health board bore those costs. Will health 
boards continue to bear such costs, as happened 
in the anthrax incident? 

Shona Robison: The costs will be borne in the 
same way as happens at the moment. The bill  
simply provides a legislative underpinning to 
existing processes, and we do not envisage any 
increase in the number of incidents. 

Clearly, if health boards or local authorities had 
a particular problem because they had to bear a 
sizeable cost for something that was outwith the 
normal course of events, we would discuss that 
with them. We have the power to direct allocation 
of resources in situations in which it would be 
unreasonable for one board or authority to bear 
the costs in the normal course of fulfilling its  
duties. 

The Convener: Where is that power of 
direction? 

Shona Robison: Section 11 provides that, i f 
required, such assistance can be given. 

The Convener: I will  allow Rhoda Grant a 
supplementary question before we break.  

Rhoda Grant: Will the individual who caused 
the incident bear any of the costs? The bill  
provides that people whose property has been 
damaged can claim compensation if they were not  
the cause of the incident. Does that also mean 
that the person who caused the incident would be 
liable for the costs? 

Dr Davies: As I understand the position, if an 
individual‟s actions were the cause of the incident,  
their loss could not be compensated for at that  
point. However, perhaps you were asking a 
different question.  

The Convener: I think that the question is about  
who would bear the costs of the investigation if the 
incident was caused maliciously. 

11:15 
Shona Robison: I think that the question is  

whether, if someone was responsible for causing 
something, the costs could be recovered from the 
individual concerned. The answer is yes, under 
the powers in part 5 of the bill.  

Molly Robertson: If a local authority had to 
disinfect or decontaminate premises and the 
incident was the fault of the person who either 
owned or occupied the premises, the local 
authority would be able to recover the costs— 

The Convener: Which section is that in? 

Molly Robertson: That power is in part 5.  
However, it does not allow the recovery  of the 
costs of taking samples and so on during a public  
health investigation, which would be borne by the 
investigating authority. 

Shona Robison: Section 76(1) states: 
“A local authority may recover any reasonable expenses  

it incurs in doing anything it is entitled to do under”— 

Molly Robertson: That covers disinfection and 
decontamination.  

Shona Robison: So, there is provision— 

The Convener: There is provision for recovery. 

Shona Robison: Yes.  

Helen Eadie: There is also the issue of a person 
who might want to appeal against the recovery of 
expenses. The costs to any organisation or 
individual could be significant, so,  in my opinion 
and that of the Law Society, there should be— 

The Convener: Can you direct me to the 
section that you are talking about? 

Helen Eadie: Sorry—it is section 76. 

The Convener: We will come to that later—that  
is in another part of the bill. I do not want the 
discussion to stray. 

I think that we are getting a little frayed at the 
edges—I am—so I will suspend the meeting for 
exactly five minutes. We have a lot to get through.  

11:16 
Meeting suspended.  

11:26 
On resuming— 

The Convener: We will now consider part 4,  
which is on the public health functions of health 
boards. 

Ross Finnie: Minister, I think that you will be 
aware that we have taken evidence that questions 
the consistency of approach in part 4. Sections 33 
to 36 do not include any provision for appeals.  
Under sections 37 to 39, the health board or other 
body will be applied to for orders, whereas later 
sections refer to applications to sheriffs. In taking 
evidence, we found that there was unease about  
the lack of equity in view of the absence of an 
appeal and concern about the fact that boards will  
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get fairly serious powers, although applications to 
sheriffs are required later in the bill. Have you had 
time to reflect on the evidence that we have taken 
and the inconsistent approach that is shown in the 
bill? 

Shona Robison: I think that the point that you 
are making relates to whether a sheriff‟s approval 

is required for exclusion orders and restriction 
orders, for example, and to such approval being 
required for quarantine and detention orders and 
medical examinations. 

Ross Finnie: That is part of my question.  
However, there is also the fact that the right of 
appeal does not arise until section 37. Section 33 
does not provide such a right. Those concerns 
were raised in evidence to the committee.  

Shona Robison: I will deal with medical 
examinations first. There will be no right of appeal,  
but a sheriff‟s approval must, of course, be given 

before a medical examination can take place 
without a person‟s consent. In determining what  
action is required, a health board will  always have 
to adopt the least restrictive action to protect the 
health of the population. A decision to carry out a 
medical examination without consent would be 
taken only when it was crucial to obtain evidence 
on whether an individual, or group of individuals,  
had an infectious disease that would have an 
impact on public health, and such a decision 
would be taken only as a last resort after 
engagement with the individual or individuals to try  
to persuade them of the necessity of such an 
examination. As I have already said, a sheriff 
would have to be convinced that a significant risk  
to public health existed. 

Orders that restrict liberty—whether they are 
exclusion, restriction, quarantine or detention 
orders—will remain in force while any appeal is  
being considered. However, that would not be 
possible when a medical examination was 
required, because an appeal mechanism would 
delay that examination, which could have an 
impact on the potential spread of a disease. That  
relates to what I said initially: we have to strike a 
balance between the rights of the individual and 
the requirement to protect public health.  

11:30 
We have to bear it in mind that health boards 

are required to undertake the least intrusive or 
invasive procedures necessary to achieve the 
purpose for which the examination is being carried 
out. In the majority of scenarios, the procedure 
would be the taking of saliva samples. We have to 
consider the context in which the power would be 
used. It would be used only in very unusual 
circumstances in which someone was not  
complying voluntarily and there was a significant  

public health risk, of which a sheriff would have to 
be convinced. 

With quarantine and detention orders, there can 
be no appeal before the order is granted, but, of 
course, there can be an appeal once the order is  
granted. In such fast-moving situations, taking any 
other approach could put public health at risk. 

With exclusion and restriction orders, there is no 
need for a sheriff‟s approval, but the person 

affected can go to the sheriff to appeal an order 
that has been put in place. 

I believe that what we are proposing strikes the 
balance between the rights of individuals in all  
cases and the need to respond to fast-moving and 
difficult situations in which we must ensure that  
health professionals on the ground can act quickly 
and with maximum flexibility. 

The Convener: I seek clarification. In relation to 
exclusion orders, you said that an appeal would 
not prevent an order from being made, but there 
would be a right of appeal afterwards. Why does 
that not apply to the medical examination? We all 
know that, with the best will  in the world, sheriffs  
do not always make the same decisions. Appeals  
can be useful if they set bars and standards 
across sheriffdoms. I am a wee bit surprised,  
because I do not know whether what you have 
outlined is ECHR compliant. The person having 
the enforced medical examination does not  
necessarily have the right to be heard, but article 6 
of the ECHR is on the right to a fair hearing.  
Providing an appeal procedure would be a belt-
and-braces approach. Where the sheriff indicated 
that there had to be a medical examination, the 
individual could then appeal that decision. Even if 
such an appeal was unsuccessful, the individual 
would have had a hearing on the issue, which they 
would not have had otherwise.  

Shona Robison: We are talking about  
situations in which someone could have a fatal,  
contagious disease, meaning that an urgent  
medical examination was required, but refuses to 
comply voluntarily. Of course there will be on-
going dialogue with the person to try to persuade 
them to comply  voluntarily, but we are talking 
about unusual situations in which the person 
refuses to comply for whatever reason, although 
they may be harbouring a serious contagious 
disease. In such situations, if there was an appeal 
against the decision to carry out a medical 
examination, but we needed to identify the 
condition— 

The Convener: I accept that. It might be that, in 
extremis, the medical examination had to proceed 
prior to any appeal. However, what I do not  
understand is why, even after the examination, the 
individual would have no right to appeal the 
decision. We are talking about grey areas of the 
law.  
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Shona Robison: You are referring to situations 
in which, even though the medical examination 
had happened, there could be an appeal against  
the decision to allow the examination to go ahead.  

The Convener: Yes. An appeal could consider 
whether, on the facts and circumstances of the 
case, the sheriff came to the correct conclusion. In 
that way, a national standard or test would begin 
to be set. I cannot see how that would imperil  
public health. It would comply with the right to a 
fair hearing under the ECHR. I just wonder why 
you provide the right of appeal in one 
circumstance but not in another.  

Shona Robison: All the provisions are ECHR 
compliant, but I take on board your point that, after 
the medical examination had been done, someone 
who might feel aggrieved—they might feel that the 
examination was not required or was not done in 
the right way—would have no recourse. I want to 
reflect on that.  

Stella Smith: An appeal right normally applies  
before a medical examination has taken place. If 
the examination had been done, the appeal right  
would not be substantive, because the person 
would already have been medically examined.  

The Convener: You ask what the point would 
be.  

Stella Smith: Well— 

The Convener: There is a point: to establish 
whether the sheriff‟s decision was appropriate 
given the facts and circumstances. An appeal 
procedure and decision would set a test for other 
sheriffs.  

Shona Robison: The test would be whether the 
law had been applied appropriately.  

The Convener: Absolutely. 

Shona Robison: We will reflect further on that,  
because I see the point that you make.  

Ross Finnie: I return to my original question.  

Shona Robison: Sorry.  

Ross Finnie: No—I did not want to interrupt.  

I understand all that you said, but I am not  
entirely clear on what is different about sections 37 
and 38, under which a health board can make the 
decision. I understand the emergency nature and 
urgency of such situations, but it is difficult to see 
the difference between a quarantine order and an 
exclusion or restriction order and to understand 
why a board would decide on an exclusion or 
restriction order rather than there having to be an 
application to a sheriff. 

Shona Robison: The process for exclusion and 
restriction orders is followed at the moment, and 
we want to put in place the legal underpinning for 

it. If an outbreak of E coli occurred at a nursery,  
the health board would use restriction or exclusion 
orders to prevent children from entering the 
nursery. However, there are questions about  
whether legislation underpins such action, which is  
why we want the bill to cover that—we have 
perhaps been fortunate that everyone has 
voluntarily complied with a restriction or exclusion 
requirement. We want the bill to put such orders  
on a firm footing. 

Quarantine and detention orders are different. If 
a person does not comply voluntarily—that is the 
key issue—a sheriff‟s approval must be obtained 

to detain and quarantine them against their will,  
because their liberty would be affected. 

The orders  are distinct. The exclusion and 
restriction order process happens in practice to 
prevent the spread of infection after an outbreak of 
E coli in a nursery, for example, as I explained.  
Quarantine and detention orders will be required 
when a person needs to be removed from a 
situation because they have a serious and 
potentially contagious disease and they will not  
comply voluntarily. Such orders will remove 
someone‟s liberty, so a sheriff‟s approval will be 

required. The difference in those circumstances is 
in the extent of the public health threat.  

Ross Finnie: I will not labour the issue and I wil l  
not go into the public health aspect, but I have 
great difficulty in understanding the different effect  
on a person‟s liberty. Section 37(2)(a) will prohibit  
a 

“person from enter ing or remaining in any place”,  

which is not far removed from being quarantined. I 
accept wholly that the circumstances and the 
immediacy of situations might be slightly different,  
but an exclusion order would nevertheless 
interfere with a person‟s right of passage, so I 

have difficulty in seeing the distinction that makes 
it competent for a health board to decide on that in 
one case while a sheriff is required to decide in 
another.  

Shona Robison: The restriction on liberty is  
different in the two cases. In one, someone would 
be excluded from their workplace or from whatever 
place was deemed necessary. With quarantine 
and detention, their liberty to go anywhere would 
be restricted. Those are different restrictions,  
which is why there are different requirements for 
approval from a sheriff. 

Dr Davies: I confirm what the minister says. The 
current practice is for health boards to use 
exclusion orders not quite routinely but relatively  
regularly. They have never been abused; people 
are not excluded from a degree of involvement in 
normal society. There would not be anything like 
the liberty restriction that quarantine would involve,  
so there has been no example of exclusion being 
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used to the degree that would warrant a sheriff‟s  

oversight.  

The Convener: We will have to return to the 
procedural issues and consistency. We are 
concerned about health boards having some 
powers and sheriffs having others, as well as there 
being a right of appeal in some circumstances but  
not in others. Will the bill team consider that? We 
could dig at it the whole time. Our concerns about  
the processes have been well aired previously. 

Dr Simpson: I return to section 31, and 
subsections (3) and (5). Subsection (5), which is  
written from the point of view of the health board 
needing to act very quickly, suggests that a board  
does not need to explain its actions or to provide 
information to the individual concerned. That is a 
step too far, particularly as the situation is already 
covered by the phrase 
“in so far as it is reasonably practicable to do so” 

in subsection (3). As the minister is probably  
aware from examining the evidence that the 
committee has taken, it is unacceptable to me to 
add an explicit catch-all  provision to the effect that  
there is, in certain circumstances, no need to 
explain what is going on. I will certainly seek to 
delete subsection (5) if it is not amended. Will you 
comment on giving information to the individual 
concerned before restriction or exclusion is  
imposed? 

Shona Robison: It is hard to envisage a 
situation in which that information would not be  
given. However, I can think of one or two. For 
example, in a fast-moving and difficult situation in 
which the person‟s language was not English, the 
time that might be taken to get a translator to 
explain what was going on might not comply with 
the timescale for getting an order. In such 
circumstances, to restrict the health board such 
that it had to arrange translation and impart the 
information before an order could be granted 
might not give the flexibility that we need. 

Dr Simpson: I accept that, but such a situation 
would be covered by 
“in so far as it is reasonably practicable to do so”. 

You do not need a catch-all provision that entitles  
people to opt out of subsection (3) on the ground 
of urgency. 

The Convener: Would it cure the problem if 
section 31(5) read “the board need not comply  
with subsection (3) or (4) where it considers that  
the risk to public health is such that the relevant  
action must be taken as a matter of urgency, but  
must comply thereafter as soon as is practicable”?  

Dr Simpson: That is certainly an alternative way 
of addressing the same problem. 

The Convener: We appreciate that there might  
be circumstances in which language or learning 
difficulties could be a barrier but, once the deed is  
done— 

Shona Robison: We will consider that. 

Mary Scanlon: Under section 33(1), the health 
board may apply to have a person medically  
examined if it “knows or suspects” that the person  
“(i) has an infectious disease;  

(ii) has been exposed to an organism w hich causes such a 
disease; 

(iii) is contaminated; or  

(iv) has been exposed to a contaminant”. 

Section 33(2) says: 
“The board may apply to the sheriff for the area w ithin 

which the board has its pr incipal off ice”. 

Why is it important that it be that area? In 
evidence, the example was given of a resident of 
Campbeltown, which is a good four-hour journey 
to Inverness. The same question would arise if the 
person was in one of the islands or north-west  
Sutherland. Would not an application to a local 
sheriff be more appropriate? 

11:45 
Shona Robison: I understand that the provision 

will be amended.  

Stella Smith: We intend to lodge an 
amendment that will provide that a health board 
can address the problem by applying to any sheriff 
court in the board‟s area.  

Mary Scanlon: That is fine.  

Rhoda Grant: There are similar provisions 
throughout the bill. Will they also be amended? 

Shona Robison: Yes.  

Rhoda Grant: On the appeals process, given 
the potential for contamination if a person is  
quarantined, how will you ensure that people have 
proper access to justice, in accordance with their 
human rights, but are not able to cause a public  
health problem? 

Shona Robison: Access to a solicitor for 
someone who has an infectious disease or who 
might be contaminated could be facilitated by 
practical measures such as electronic or  
telephone communication. The Law Society of 
Scotland has confirmed that. 

Rhoda Grant: I think that such means of 
communication are allowed for vulnerable 
witnesses in court cases. Could such opportunities  
be extended to people who appeal against an 
order made under the bill, so that they can appear 
in court by videolink, for example? 

359



603  20 FEBRUARY 2008  604 

 

Shona Robison: I am sure that we can consider 
such issues. 

Molly Robertson: Such practical matters are 
not for the bill.  

Shona Robison: They are implementation 
issues, although it is important to flag them up so 
that we can consider them in the context of 
guidance.  

The Convener: A sheriff can determine such 
matters. 

Stella Smith: I mentioned court rules. We hope 
that there will be flexibility, for example about  
where an appeal hearing might take place. In the 
exceptional circumstance of a person‟s being 
unable to leave quarantine and wanting to appeal,  
it might be possible for the sheriff to go to the 
person while wearing appropriate protective 
clothing, for example.  

The Convener: I think that a sheriff can 
currently go out to a bedridden witness, for 
example.  

Stella Smith: We intend that there will be such 
options.  

Helen Eadie: The Information Commissioner‟s  
Office, in its submission to the committee‟s 

consultation on the bill, said that in relation to 
applications to the court  
“for the various orders introduced in the Bill or any appeal 
to the court against said orders, the ICO believes  that the 
application should be made privately unless there is an 
overw helming public interest to do otherw ise.” 

The ICO went on to 

“reiterate the recommendation that clear  and extensive 
guidance regarding the type of personal information that is  
to be disclosed and the use to w hich it w ill be put, is given 
to those w ho are required to disclose.”  

How do you respond to those two points? 

Stella Smith: Under section 66—which we are 
considering, as I said—an application can be 
heard by the sheriff in chambers. That is not the 
same as excluding the public, but it is an option. 

I am sorry, what was the second point? 

Helen Eadie: The ICO was concerned that there 
should, in order to protect an individual‟s privacy, 
be “clear and extensive guidance” about the type 

of personal information that could be disclosed 
and the use to which it could be put,.  

Shona Robison: That will be covered in 
guidance.  

Helen Eadie: Will you revisit the ICO‟s point  
about the need for more clarity on privacy in 
relation to court hearings in chambers, for 
example? 

Stella Smith: Yes. Perhaps it would also be 
helpful to add that  a provision such as the 
information sharing provision is subject to the Data 
Protection Act 1998.  

Helen Eadie: Do you think that the point that the 
commissioner is making in his submission is that 
he wants reassurance? We do, as committee 
members.  

Shona Robison: We will certainly provide that.  

The Convener: Just as a matter of interest with 
regard to protecting the identity of an individual,  
when an application is made, will it appear on the 
court rolls? They are public, so people could see 
who was up on application.  

Shona Robison: That is an interesting question.  

The Convener: I am sorry—I am full of them at  
the moment.  

Shona Robison: Can we come back to you 
about that? That issue had not been considered.  

The Convener: Okay. We will now move on to 
part 5, on public health functions of local 
authorities. 

Rhoda Grant: I would like clarification regarding 
small local authority areas. I am assuming that the 
bill does not expect such authorities to hold 
equipment and expertise for disinfection and 
decontamination, and that it will allow them to take 
on contractors to fulfil that role as long as they can 
preside over it. 

Shona Robison: Section 67 is about ensuring 
the provision of facilities. It will, in the main, be the 
responsibility of local authorities, but they need not  
have facilities available all the time or provide the 
facilities themselves—they need to ensure access 
to facilities when they are required.  

Rhoda Grant: So authorities could buy that in—
for instance, on a small island an outside 
contractor could bring in such facilities, rather than 
there being a need to have them available at all  
times? 

Shona Robison: Exactly. 

Helen Eadie: Professor Tony Wells of Tayside 
NHS Board makes an important point related to 
that in his response, regarding the issue of 
resourcing. Among many other related points, he 
says that training and identification of competent  
persons will require significant new resources. Are 
you thinking about the resource implications in the 
context of that element of the bill? 

Shona Robison: We do not believe that there 
are significant resource implications—the bill gives 
legislative underpinning to what is happening at  
the moment, but provides more clarity concerning 
roles and responsibilities. Given that that is  
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essentially the nature of the bill, there should not  
be any additional significant cost to health boards 
or local authorities. Training, for example, has to 
happen anyway, in relation to the requirements for 
preparation concerning public health matters and 
competent persons. I do not see why it would 
entail any additional costs. 

Helen Eadie: I think that Tony Wells is really  
thinking about the need to have another look at  
the existing legal framework and existing 
practices. He is saying that there are very new 
public health challenges, particularly to do with 
microbiological and chemical techniques and 
treatment options, and that a range of training will  
be required in such areas, which no one can 
predict. We all see people having to plan and 
prepare for unexpected and unpredicted incidents  
in all kinds of emergency situations across 
Scotland. That can involve really quite serious 
issues, and the whole finance dimension needs to 
be taken on board. I ask you to take seriously the 
points that he has made in his submission.  

Shona Robison: Of course we do, but there are 
a couple of things to say about that. One is that  
public health professionals will always be 
expected to keep up to speed and continue 
training to a level that takes into account new and 
emerging issues, advances in technology and so 
on. We expect them to do that, as other 
professionals do.  

We have other procedures and processes in 
place for responding to major incidents. Of course,  
resourcing of that would be a separate matter. It is  
quite a different issue from the provisions in the 
bill, which are not about major catastrophic  
incidents.  

The Convener: We will move on to part 6,  
which deals with mortuaries.  

Helen Eadie: One of the submissions—I think it  
is from Dundee City Council—expressed concern 
about the requirement to build new mortuaries and 
asked for assurance that there will be a 
commitment from the Scottish Government to 
provide funding for the required new mortuaries.  
Can that  assurance be given or will local 
authorities have to find that money in their existing 
budgets? 

Shona Robison: There is no requirement for 
new mortuaries in the bill and we do not anticipate 
any change to the current financial arrangements. 
In effect, the bill underpins what currently  
happens; it simply clarifies who does what and 
when, in relation to mortuaries. Those fears are 
without foundation.  

The Convener: It was, indeed, the submission 
from Dundee City Council, so you will have to 
stand by those words, minister.  

As there are no questions on part 7, which deals  
with international health regulations, we will move 
on to part 8, which deals with sunbeds. 

Shona Robison: The Scottish Government is  
concerned about the rise in skin cancer in 
Scotland. Over the 20 years between 1994 and 
2004, the reported incidence of non-melanoma 
skin cancers has trebled and the incidence of 
melanoma skin cancers has more than doubled.  
Just one session a month on a sunbed will  double 
the average individual‟s annual dose of ultraviolet  
radiation. Medical evidence on the use of sunbeds 
is increasing, with links to premature skin cancer,  
premature ageing, eye damage, photodermatosis  
and photosensitivity. We are therefore keen to 
work with Ken Macintosh, who lodged a member‟s  

bill on the subject last year, to develop suitable 
proposals to highlight to the public the dangers of 
sunbed use. As the committee is aware, a marker 
provision was placed in the bill for operators of 
sunbed premises to provide information to users  
on the effects on health of sunbed use.  

I am happy to outline now the proposed 
provisions that ministers have agreed to support  
as amendments at stage 2 of the bill. They have 
been agreed with Ken Macintosh, and should 
enable him to withdraw his member‟s bill on 
sunbed licensing.  

The first provision will ban operators from 
allowing use of sunbeds by under-18s in 
commercial premises. International evidence 
suggests that there is a risk of melanoma in 
people who first use sunbeds in their teens and 
early 20s and the World Health Organization 
recommends that people under the age of 18 do 
not use sunbeds. Int roducing a ban on sunbed use 
for under-18s would be in line with WHO 
recommendations and with the advice that was 
produced in 2006 by the European Commission‟s  
Scientific Committee on Consumer Products. 

The second provision bans operators from 
allowing unsupervised use of sunbeds. Again, the 
WHO has recommended that unsupervised use of 
sunbeds should be banned. Introduction of such a 
ban will increase the level of health protection by 
reducing the incidence of inappropriate use of 
sunbeds. It will also help to ens ure that people 
under the age of 18 do not use unsupervised 
sunbeds as a way of circumventing the new 
legislation as it relates to them. 

The third provision requires sunbed operators to 
provide sunbed users  with a package of 
information on the dangers of sunbed use. That is  
in line with the current marker provision in the bill.  
Provision of information on the health risks of 
sunbeds will help to ensure that adults can make 
informed decisions on whether to use them. We 
propose that the package of information that  
sunbed operators will be required to issue to users  
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will be included in regulations and will be based on 
World Health Organization advice. Failure to 
comply with the provisions will be a criminal 
offence and will be subject to a fixed penalty  
notice or a fine on summary conviction. The 
legislation will be supported by a communication 
campaign to highlight the dangers of sunbed use. 

12:00 
Local authority environmental health officers wil l  

be empowered to enter premises to monitor the 
adherence of sunbed operators to the legislative 
provisions. However, we do not intend to introduce 
a requirement for a compulsory inspection regime 
in local authorities. We envisage that EHOs could 
visit premises while conducting other visits in the 
vicinity. Many EHOs will already be visiting local 
operators. 

I am unconvinced of the need for a national 
licensing regime. Although licensing would control 
access to commercial sunbed premises, it would 
not prevent individuals from hiring or buying a 
sunbed, nor would it prevent exposure to the sun.  
In addition, it is not clear that int roducing a 
requirement to record and monitor customers‟ 
sunbed use would be effective. It would therefore 
be unlikely to prevent abuse. In my view, licensing 
moves the balance too far away from the need to 
allow individuals to make their own informed 
choices. 

The proposed provisions are proportionate.  
They will set the correct balance between 
regulation by Government and an individual‟s  

personal responsibility to make choices that  
minimise the risk to their health. With the 
provisions, Scotland is taking a leading role in the 
introduction of health protection measures against  
inappropriate use of sunbeds. We are 
implementing the WHO‟s recommendations.  

Ian McKee: I believe that one trade organisation 
has a code of practice for its operators, but that  
organisation covers only about 20 per cent  of 
sunbed operators. Would you consider a statutory  
code that covered all sorts of factors, such as the 
type of equipment and maintenance of 
equipment? The code could cover all sunbed 
operators rather than just 20 per cent of them. 

Molly Robertson: To legislate on regulation of 
equipment that is used in sunbed salons is outwith 
the competence of the Parliament. The issue is  
covered by health and safety at work legislation,  
as well as by consumer protection legislation.  

The other issues that Ian McKee raises would,  
more or less, be part of a licensing scheme. As the 
minister said, we have not seen evidence to 
suggest that a licensing scheme would be any 
more effective than the provisions that we 
propose.  

Ian McKee: We have heard evidence of wide 
variations in safety and use of equipment. Would 
the minister consider making representations to 
the United Kingdom Government? It may be a 
reserved matter, but we are talking about people 
in Scotland who are suffering and the health risk  
has been made clear to us in evidence. Even if the 
issue is reserved, we should make every effort to 
do something about it because of the health risk. 

Shona Robison: As Molly Robertson said,  
safety is broadly a reserved matter. However, local 
authorities have a duty to ensure compliance with 
health and safety and product safety legislation;  
they are funded to carry out that duty under their 
general settlement. 

Ian McKee suggests that I raise the issues with 
the UK Government—I am quite happy to ask 
whether the UK Government believes that more 
could be done on the health and safety aspects. 

The Convener: I think that the committee would 
support that. 

Ross Finnie: I read diligently the letters  that we 
receive from the bill team leader. Among our 
papers today is one letter in which she has 
helpfully set out in annex C the various regulations 
that relate to this issue. There is a glaring problem. 
Although the measures that you have introduced 
are interesting, if the equipment gives out  
uncontrolled UV rays, even for a limited time, the 
whole thing falls apart. The issue centres on what  
the sunbed actually produces. 

A range of issues are raised in annex C, not the 
least of which is that the European harmonised 
standard is currently being revised. That could be 
very important. However, as I read annex C, the 
situation has got worse: paragraph 11 points out  
that, even if the standard radically improves the 
situation, it has been the UK Government‟s habit  
to issue regulations, in relation to the 1999 
regulations, that have no legal force. That seems 
rather remiss and puts us into difficulty, not  least  
because health and safety legislation is a reserved 
matter. My question is this: if you persuaded the 
UK Government to tidy up the situation, would it  
be possible for enforcement to fall  within the 
responsibilities of Scottish authorities? If so, that  
makes persuading the UK Government all the 
more important. 

Shona Robison: I suppose that the issue would 
involve environmental health officers. 

Stella Smith: As I understand it, environmental 
health officers—wearing a reserved-issues hat—
are currently responsible under health and safety  
regulations for enforcement in relation to products 
and in various other reserved matters.  

Shona Robison: I think that, in some cases,  
they inspect as part of their work.  
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Stella Smith: Yes—but the matter is all  
reserved.  

Ross Finnie: I am sorry—my point is not about  
what is reserved. If EHOs have statutory powers,  
that is fine. However, the point in paragraph 11 is  
worrying: the UK Government has chosen to issue 
regulations—the current one is INDG209, entitled 
“Controlling health risks from the use of UV 
tanning equipment”—but they are not legally  
binding, which completely diminishes their effect. 
Even if we have the ability to suggest to EHOs that  
they implement reserved regulations, it is 
unhelpful i f the reserved regulations do not have 
the force of law.  

Shona Robison: That is an important point. The 
thrust of the bill is to persuade people not to use 
sunbeds, to ensure that they are fully informed 
about the risks if they do, and to restrict their use 
by certain groups of people. Product safety is an 
important aspect of that. I am more than happy to 
raise the committee‟s concerns and perhaps even 
to use the exchange that we have had today as a 
way into the discussion. It may be that the UK 
Government needs to consider the status of the 
approved code of practice and whether to tighten it  
up.  

Stella Smith: The letter to the committee 
outlines the regulations that are in place under the 
Health and Safety at Work etc Act 1974 and which 
are legally binding. They require employers to 
carry out health and safety risk assessments, 
which are policed by the Health and Safety  
Executive through its various enforcement 
agencies, such as local authorities. 

The Health and Safety Executive has also 
issued guidance—the INDG209—but that is in 
addition to the regulations. 

Ross Finnie: With all due respect, the 
employee or employer is not the issue. We are 
concerned about the person who uses the 
equipment. That is the committee‟s exclusive 

concern, apart from the new European framework 
and harmonised standard. The only regulation that  
matters in respect of the import of what the 
minister is trying to do is the regulation that covers  
use of UV tanning equipment. That is the one that  
does not have the force of law.  

Shona Robison: I am certainly happy to relay  
the committee‟s concerns to the UK Government.  
We will inform you of the response that we 
receive.  

The Convener: Let us move on from that point. 

Helen Eadie: I very much support the points  
that Ross Finnie made in describing his concerns.  
My concern is that  there will effectively be 
postcode-based controls rather than universal 
controls. At the moment, although there is  

“licensing and inspection in some parts of Scotland, this  

has not been implemented in all regions. In tw o published 
studies conducted jointly  w ith Environmental Health it  w as 
show n that four out of f ive sun beds emitted UV levels that 
exceed the max imum permitted in the Brit ish Standard.”  

I appeal to you to revisit the issue of licensing. If 
some local authorities can do it successfully, I fail  
to understand why we cannot revisit the matter 
and have universal licensing in Scotland.  

Shona Robison: It goes back to product safety  
issues, which lie outwith the scope of the bill. As I 
have said, I will raise the issues in discussions 
with UK ministers. The bill  gives a permissive 
power to EHOs to enter and monitor premises to 
ensure that operators are complying with the 
legislation. I hope and expect that, in practice, the 
EHOs in each local authority area will  know the 
premises that they need to visit and keep an eye 
on. EHOs know their patches—they know what is  
happening on the ground. I am confident that  
operators that require it  will  be monitored by 
EHOs. We will seek to ensure that the postcode 
lottery that you describe does not come about. I 
know that EHOs are keen to carry out their work,  
and I am sure that they will do so in a targeted 
way, which is exactly what we want—we want  
officers to focus on those cases that need to be 
given attention. The permissive power will allow 
them to do that.  

Helen Eadie: Do not get me wrong, minister; I 
warmly welcome the fact that you have taken on 
board the work that Ken Macintosh has done.  
However, as Ross Finnie rightly said, the issue is  
not the equipment but vulnerable people. As we 
know, there is an epidemic of skin cancer in 
Scotland. I am still not satisfied on the matter. Let  
us examine the local authorities where licensing is  
successfully under way, see how they manage it  
and then ask what the barriers are to following 
their best practice. 

The Convener: I take that point. I also take it  
that licensing was not included in the bill with the 
agreement of Ken Macintosh. 

Shona Robison indicated agreement.  

The Convener: I wanted to get that on the 
record.  

Mary Scanlon: Before getting further 
clarification on what Ross Finnie and Helen Eadie 
have been discussing, I refer to your earlier 
statement that the incidence of melanoma in 
Scotland trebled between 1984 and 2004. How 
can you attribute that to sunbed use, minister,  
when more and more people are going on sunny 
holidays? 

Shona Robison: The evidence comes mainly  
from epidemiological studies in various countries  
where there has been an increasing trend in the 
use of artificial tanning devices by people with pale 
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skin. That has been the consistent factor in the 
countries concerned. For example, a study on the 
use of sunbeds and sunlamps and the incidence 
of malignant melanoma in southern Sweden found 
a generally increased risk of malignant melanoma 
for people who had used sunbeds. Compared with 
matched controls, melanoma patients under 30 
were seven times more likely to have used a 
sunbed more than 10 times a year. I have a list of 
numerous other international studies that all  back 
up that evidence.  

Mary Scanlon: So research has been done,  
and those who are affected by melanoma have 
been regular users of sunbeds. 

Shona Robison: Yes. That link has been 
established.  

Mary Scanlon: I return to a point that Helen 
Eadie made. We received some supplementary  
information from the Convention of Scottish Local 
Authorities, which still seems to be in favour of a 
licensing scheme. However, I would not wish to 
enforce that—we are not looking for more 
licensing schemes.  

The Convener: I wonder why you are glancing 
in my direction when you say that. I am working on 
you, Mary. 

Mary Scanlon: My party always prefers a lighter 
approach to be taken.  

As Helen Eadie said, eight local authorities have 
licensing schemes. Are those schemes different to 
what the Government proposes? Will you expect  
local authorities to continue ad hoc with their 
licensing schemes under the Civic Government 
(Scotland) Act 1982 or will they have to adhere to 
the proposal in the bill?  

12:15 
Shona Robison: If the local authorities want to 

continue their schemes, nothing in the bill will stop 
them doing so. They are all doing different things,  
but the thrust is around data collection. Certainly,  
the systems are more formal than those under the 
permissive power in the bill, which will allow EHOs 
to target premises that are perceived to be a 
problem. In effect, the licensing schemes will  
enable EHOs to monitor all premises where 
sunbeds are used in their area.  

COSLA‟s concern is the bureaucracy and costs  

of a mandatory licensing scheme, which are not  
insignificant. Again, we are talking about a balance 
between Government legislation and individual 
responsibility. Clearly, we will have to keep the 
situation under review, but I am confident that  
EHOs will use the permissive power in the bill  to 
address operators who require to be monitored in 
terms of their compliance with the legislation. That  
said, there is nothing in the bill to stop local 

authorities going further, if they want to do so. The 
decision to establish more formal licensing 
systems is entirely a matter for authorities.  

Mary Scanlon: Does current data collection 
include information on issues that the committee 
has raised today, including whether UV rays are 
dangerous to people? Earlier, you talked about  
knowing when there is a problem, but how will  
EHOs know that there is one? Who will report  
problems? We discussed that when we took 
evidence from Kenneth Macintosh. Also, you 
spoke about EHOs being able to pop into salons 
when they are in the area. What will they look at  
when they do that? Will visits be announced or 
unannounced? I seek clarification on those points. 

Shona Robison: Those are matters for the 
professional judgment of individual EHOs. If they  
have concerns about premises, I assume that they 
will make unannounced visits. As is often the case 
in such circumstances, we will rely on the public.  
People monitor what is going on— 

Mary Scanlon: I am sorry to interrupt, minister,  
but how will  members of the public get to know 
about problems? If a 12-year-old or a 14-year-
old—someone who looks very young—is involved,  
the public will get to know, but how will people 
know to say, “You let in someone with blue eyes 
and blonde hair, but that is against the law”? 

Shona Robison: But the provisions are not  
about that; clearly, they are about under-18s, coin-
operated, self-operated machines and information 
provision. Operators will have to comply with the 
provisions, and if they do not they will commit a 
criminal offence. There will be serious 
consequences for operators who beach the 
legislation. We will rely on the professionalism of 
EHOs in picking up concerns that they hear about.  
Indeed, EHOs do that all the time. They also rely  
on members of the public to alert them to 
concerns.  

Mary Scanlon: They probably rely more on 
members of the public. 

In making pop-in visits, what will EHOs be 
looking for? 

Shona Robison: Under the bill, EHOs will seek 
evidence of anyone who is underage using 
sunbeds; they will  check whether salons are using 
unsupervised, coin-operated machines; and they 
will find out whether salons are giving out  
information packs containing advice about the use 
of sunbeds and outlining the concerns about them.  

The Convener: We will have the opportunity to 
explore that further when the amendments are 
lodged. I want to move on. These issues can all be 
raised— 

Shona Robison: Can I make one final point? 

364



613  20 FEBRUARY 2008  614 

 

The Convener: I was thinking of you in trying to 
move the discussion along.  

Shona Robison: EHOs could also have their 
reserved-issues hat on, in terms of product safety, 
when they carry out their inspections. It would 
make sense for them to do that.  

The Convener: Right. So we will have two-
hatted EHOs. As you can see, none of us who are 
sitting, weary and pale faced, round the table use 
sunbeds. 

We move to part 9, on statutory nuisances. This  
is Duncan McNab‟s moment. He has been waiting 
for hours. Can somebody please ask a question of 
Mr McNab? Everyone has fallen silent, but they 
are rallying. Fear not, Mr McNab—a question is  
coming.  

Mary Scanlon: I do not want him to feel that we 
do not value his presence.  

The Society of Chief Officers of Environmental 
Health in Scotland has suggested that the 
imposition of a fixed-penalty notice, under section 
95, could be problematic. The proposed notice will  
be different from fixed-penalty notices that are 
served for littering or speeding—whereby the initial 
instance leads to the serving of a notice—and the 
society thinks that it might not be appropriate. You 
may wish to clarify why you feel that a fixed-
penalty notice is necessary. 

Shona Robison: I am bound to hand over to 
Duncan McNab.  

The Convener: I am so glad. He is on the 
starting block—we are the sport committee as 
well. You may spring into action, Mr McNab. 

Duncan McNab (Scottish Government 
Environmental Quality Directorate): The fixed-
penalty notice regime is a voluntary alternative to 
prosecution—we are looking to be flexible—and 
deals with non-compliance with an abatement 
notice, which gives a warning to an offender and 
offers him an opportunity. If he breaches the 
abatement notice and does not abate the 
nuisance, he will be given a fixed-penalty notice.  
Detailed guidance will  accompany the regime,  
including information on how fixed-penalty notices 
can be issued.  

Mary Scanlon: Sorry, but I have not read all the 
information on the provision. How many fixed-
penalty notices will someone get before further 
action is taken? Will issuing a fixed-penalty notice 
be a way of telling someone that their card is  
marked—like penalty points for speeding, et  
cetera? Is it the same system? 

Shona Robison: Further notices could be 
issued and the offence could,  ultimately, lead to 
prosecution.  

Duncan McNab: We are looking to tighten up 
the provisions on the basis of the responses and 
written evidence that we have received from quite 
a few parties. We will produce an amendment at  
stage 2 to do that. There are various options at the 
moment. If a person does not abate the nuisance,  
the local authority can abate the nuisance under 
current legislation and charge the offender 
accordingly. 

Ian McKee: For the sake of clarification, can you 
confirm that the issuing of a fixed-penalty notice 
will not close off other legal avenues and cause 
the episode to be concluded legally? Could it be 
reopened? 

Duncan McNab: Certainly. 

The Convener: If it continued, but i f somebody 
paid up and did not offend again, that would be it.  

Duncan McNab: That would be it. 

Ross Finnie: Minister, can you clarify that,  
under section 96, the phrase “sewerage 
nuisance”, which is to be substituted for “nuisance” 
in the Water Services etc (Scotland) Act 2005,  
covers odour from sewage? 

Shona Robison: Good question. 

Ross Finnie: That is why I am here.  

Shona Robison: Would you like to handle that  
one as well, Mr McNab? 

Duncan McNab: Certainly. Yes, the intention is  
to include odour nuisance. The provision is a 
technical amendment and is being introduced to 
address an anomaly in the 2005 act, which it was 
felt disapplied certain provisions in the 
Environmental Protection Act 1990.  

The Convener: You say that that is the 
intention. Will it succeed? 

Duncan McNab: We think so. 

Ross Finnie: So the sewage code includes the 
issue of odour.  

Duncan McNab: Yes. The current statutory  
code includes odour.  

Ross Finnie: That is good. Thank you.  

The Convener: We have got rid of bad smells  
now.  

Rhoda Grant: I want to go back to the fixed-
penalty issue. Under section 95(2), proposed new 
section 80(4A) of the Environmental Protection Act 
1990 will refer to 

“offering the person the opportunity of discharging any  
liability to conviction for that offence by payment of a f ixed 
penalty.” 

When would such an offence be deemed to begin 
and end? For example, if the person responsible 
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for a light nuisance paid a fixed penalty for it, their 
liability to conviction would be discharged and they 
could leave the light on.  

Duncan McNab: That would be dealt with on 
the basis that an abatement notice can refer to a 
nuisance that occurs or recurs. If someone 
discharged their liability by abating the nuisance,  
but it recurred, a further fixed-penalty notice could 
be issued.  

Rhoda Grant: However, what if that someone is  
given a fixed penalty that must be paid in 14 days 
and they say that they will pay it and get the 
problem sorted, but that it will be three weeks 
before someone can sort it, and then they do not  
get somebody to sort it out. Could the matter be 
taken further? 

Duncan McNab: Certainly. They would be in 
breach of the abatement notice, so they could be 
referred for prosecution, if that were deemed 
necessary. Furthermore, we will allow flexibility, 
whereby a local authority will be able to amend the 
period of the abatement notice. That is normally  
the circumstance now, whereby local authority  
EHOs negotiate with offenders how long it will take 
to abate a nuisance.  

The Convener: Yes, I was going say that we 
are back with the situation of the sewage odours.  
It might be quite difficult to— 

Rhoda Grant: Perhaps the wording of section 
95(2) needs to be re-examined, because it reads 
as if paying the fixed penalty will discharge a 
person of all future liability. 

Shona Robison: We will look at that. 

The Convener: I want to move on to part 10, on 
which we have two questions. 

Dr Simpson: I have two quick questions. First,  
section 98(5) states that information can be 
disclosed 

“only if  the individual consents.” 

Might not there be circumstances in which the 
individual does not consent but you wish one body 
to refer to another body? I am not sure that that  
point is covered by section 98(5), but I may not be 
reading it properly. 

Shona Robison: My officials tell me that our 
intention is to amend section 98(5) to take account  
of the point that you have made.  

Dr Simpson: Thank you. My other point is a 
general one that arises from section 102, on 
regulations and orders. The bill indicates in a 
number of places—I can list them later, convener,  
rather than go through them now—occasions on 
which the minister will have powers to amend or 
create regulations, which is appropriate. However,  
the word “consult” is singularly lacking in the bill —

it hardly appears. Sections 19(1), 56(6), 89(1),  
95(11) and 98(8) are examples of where I think  
there needs to be something about consulting 
appropriate stakeholders before regulations are 
drawn up. It might be better to cover that with a 
general requirement under section 102 for the 
minister to consult, if that can be constructed.  

The Convener: Is that usually included in 
primary legislation? 

Shona Robison: Not that I am aware of. In 
practice, there would be consultation with 
appropriate stakeholders, but I am not aware of 
that practice being provided for in bills.  

Dr Simpson: It is. It was in some health bills  
that we introduced, for example the mental health 
bills and the Adults with Incapacity (Scotland) Bill.  

Shona Robison: My officials tell me that the 
provision is in some bills but not in others. We will  
give that point further consideration.  

The Convener: You have now raised it, Dr 
Simpson.  

Helen Eadie: My point is on section 97, on 
equal opportunities. The submission from the 
Scottish Council of Jewish Communities refers  to 
Jewish law—halachah—which regards the human 
body as sacrosanct. The submission states: 

“According to Halachah, there should be as lit tle 
interference w ith a dead body as possible, it should not be 
left unattended, and bur ial should take place as ear ly as  
possible, preferably before sunset on the day that death 
occurred.” 

The submission calls for sections 82 and 83 to 
include reference to more than mortuary provision,  
and states that  
“in addit ion to providing „premises and facilities ‟”  

there should be facilities for 
“relatives w ho w ish to stay w ith the body until after the 
burial. Ideally there should be more than one area, so that, 
for example, families of different religions, or of none, w ould 
be able to occupy separate spaces, so as not  to disturb 
each other‟s ritual and the start of the grieving process.” 

The submission also refers to burial and 
cremation. The Scottish Council of Jewish 
Communities is adamant about  cremation, and 
states: 

“any disposal other than burial w ould be strongly  
resisted, as Jew ish law  does not permit cremation.”  

12:30 
The Convener: I will summarise: how does the 

bill take into account religious and cultural 
requirements? 

Shona Robison: The presumption is that there 
will be as little interference with bodies as 
possible. The mortuary issue is about standards of 
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provision. We can examine existing guidance on 
that, but we would always expect the concerns 
that Helen Eadie expressed to be dealt with under 
standards of provision. 

Cremation has come up in discussions with 
various faith groups. Of course we want to respect  
the wishes of faith groups as far as possible, but  
overriding public health concerns may sometimes 
require cremation to be considered as the only  
option. That is unfortunate, but it is the reality  
when dealing with potentially contagious diseases.  
Clearly, however, that option will be a last resort.  

The Convener: I think that members‟ earlier 

questions dealt with schedule 1. As we have dealt  
with all parts of the bill—I am not going back over 
them—do committee members have any further,  
quick questions? 

Helen Eadie: Just on the finance issue. 

The Convener: We touched on that earlier 
when we raised with the minister concerns about  
costs, expenses and so on. Perhaps we can deal 
with that again at stage 2.  

Thank you, minister, for the time that you have 
spent before the committee. 

12:33 
Meeting continued in private until 12:35.  
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5th Meeting 2008 (Session 3) 20 February 2008, Supplementary Written 
Evidence  

SUBMISSION FROM SHONA ROBISON, MINISTER FOR HEALTH, SCOTTISH 
GOVERNMENT 

Follow up to the Health and Sport Committee meeting on 20 February 

I undertook to report back to the Committee, in writing, on a number of issues which 
were raised at our meeting on 20 February. I have also taken the opportunity to set 
out the position on a few other matters which I thought would benefit from written 
clarification. 

Biosecurity of laboratories: The UK Innovation, Universities and Skills 
Committee  

Details of the current inquiry into biosecurity in UK research laboratories is set out in 
Annex A. We understand that the inquiry is due to report to the UK Parliament by 
mid - May. Any potential implications for Scotland will be considered at that time. 

Civil court procedures under parts 3, 4 and 5 of the Bill  

The Committee was concerned to ensure that the legal processes set out in the Bill 
accurately reflected current Scottish civil procedures and fulfilled the policy intentions 
of the Bill, particularly following the issues raised by the Law Society in its written 
and oral evidence. Can I re-assure the Committee again that we will be bringing 
forward amendments at Stage 2 of the Bill to ensure that this is the case.. Further 
detail on this is set out in Annex B. The approach taken has the broad support of the 
Law Society, with whom we have consulted further. 

Legal advisers are considering further the Law Society‘s helpful suggestions in 
respect of the potential role of the Lands Tribunal for Scotland in assessing disputed 
issues of compensation. If appropriate, amendments will be brought forward at Stage 
2.  

Notification of organisms sent outwith Scotland for analysis  

We are considering the various issues surrounding samples sent to labs outwith 
Scotland in conjunction with our legal advisers. If required, we will bring forward 
amendments at stage 2. 

Need for appeal mechanism against medical examination, even if it is after the 
medical examination has taken place  

At our meeting, I set out the rationale for no appeal mechanism on this issue, mainly 
on the basis that medical examination (if approved by a Sheriff, on the grounds set 
out by the Health Board) had to be carried out quickly and that deferring it, pending 
appeal, would defeat the purpose of the examination. Of course, in the vast majority 
of cases we fully expect that people will find it in their interests to co-operate with 
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health professionals. It is also worth noting that all that might be required in many 
cases is a swab of the mouth/ear etc. 

However, in a situation where a person did not co-operate and considered that he or 
she had been unlawfully medically examined against his or her will on the basis of an 
order from a sheriff, appealing the decision after the examination had taken place 
would serve no practical purpose other than enabling that individual to obtain 
compensation. There are, however, pre-existing legal remedies which would allow 
an individual to obtain compensation. Depending on the circumstances of the case, 
the individual could sue the Health Board for damages and/or obtain a remedy under 
the Human Rights Act 1998 (by judicial review) if the individual‘s contention was that 
the sheriff had breached his or her human rights by making the order.  

It was also suggested at the evidence session that a benefit of having an appeal 
against medical examination after the examination had taken place would be that the 
appeal decision would set a test for other cases. Any appeal would, however, be 
restricted to the facts and circumstances of the particular case and is therefore 
unlikely to provide a test for other cases.  

Consistency of Part 4 orders 

Whilst I did not undertake to come back to you on this issue, raised by Mr Finn e, I 
thought that it would be helpful to set out the rationale in writing to help clarify the 
policy intention. Mr Finnie was concerned that whilst Health Boards had to apply to a 
sheriff for an order for medical examination, quarantine or detention, Health Board 
competent persons could make orders to exclude individuals from work and other 
settings, and restrict their activities, without recourse to the sheriff. 

The rationale for the difference in approach to these orders is set out in Annex C.  

Rationale for Section 21 provision on the appointment of public health 
investigators  

Another issue which I think would benefit from further clarification is that of the 
appointment of investigators under section 21 of the Bill and the relationship 
between investigators and health board and local authority ‗competent persons‘. The 
rationale is set out in Annex D. 

The regulation of sunbed use: Product safety  

The regulation of the safety of sunbed equipment is reserved. As indicated to the 
Committee, however, I intend to write to the UK Government asking them for their 
views on the enforcement of product safety and health and safety at work legislation 
in this area and whether there is a need to strengthen it. I undertake to inform the 
Committee, in due course, of the response of the UK government on this issue. 

Issues raised by the Information Commissioner’s Office for Scotland (ICO) and 
whether the name of a person in an application to a Sheriff would appear on 
the Court roll or not  
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We will, of course, consider carefully the issues raise by the ICO. The provisions of 
the Bill are subject to the provisions of the Data Protection Act and we will ensure 
that any guidance on the implementation of the legislation will remind Health Boards 
and local authorities of their obligations under that Act. 

I confirm that the name of a person who is the subject of an application for an order 
to the Sheriff under Parts 3, 4 or 5 of the Bill, or who makes an appeal against an 
order made under these parts, will appear on the Court roll. In order to ensure an 
open and transparent court process, confidentiality of procedures is not introduced 
into Court Rules unless the requirement for confidentiality is stated in the primary 
legislation or a very strong case can be made for doing so to the Sheriff Court Rules 
Council in the context of introducing new Rules. As a result, there are therefore very 
few examples where names are not included on the roll. We do not consider that 
such a case for confidentiality can be made in respect of these orders. It should be 
noted, however, that only the name of the person and the Health Board/local 
authority concerned will appear on the roll. No further identifying information is 
included.  

I trust that the above information will clarify a number of issues for the Committee. I 
will, of course, be happy to provide any further information to the Committee, should 
this be required.  

Shona Robison  
Minister for Health  

ANNEX A  
Biosecurity in UK research laboratories 

The Innovation, Universities and Skills Committee is conducting an inquiry into 
biosecurity in UK research laboratories. The Committee is considering evidence on 
the following points: 

 the current capacity for research on dangerous pathogenic material in the UK 
and the capability to conduct research on the causative agents of disease that 
may emerge at a future time;  

 the state of biological containment facilities in the UK;  
 laboratory inspection regimes and the rationale and practicalities of the 

licensing system;  
 biosafety training provision for staff working in containment facilities;  
 the maintenance and recording practices surrounding the storage and 

transportation of dangerous pathogens;  
 measures implemented when pathogenic material cannot be accounted for; 

and  
 the role of universities in overseeing security clearance for research students 

working with dangerous pathogens.  
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ANNEX B  
Court Procedures in Parts 3, 4 and 5 

The policy intention is that application procedures are simple and orders can be 
granted swiftly, while at the same time individual rights are safeguarded. We intend 
to remove references to summary application currently in parts 3, 4 and 5 of the Bill 
and provide instead for modified, tailor-made summary application procedures. 
These will be effected in the normal manner i.e. through court rules. 

It is therefore intended to bring forward amendments at Stage 2 to provide:  

 For the removal of references to summary application in Parts 3 and 5 of the 
Bill, where local authorities may apply for JP warrants.  

 Forms of application to a sheriff for warrants under Parts 3 and 5 and orders 
for medical examination, quarantine and detention under Part 4 to be 
prescribed by Scottish Ministers.  

 For the modification of the provision that applications for these orders can be 
heard in chambers and without the person subject to the order being present 
in appropriate cases.  

 Orders for medical examination, quarantine and detention to come into effect 
as soon as they are granted.  

 Express reference on the face of the Bill to the Court of Session‘s power in 
section 32 of the Sheriff Courts (Scotland) Act 1971 to make court rules by 
Act of Sederunt. Rules of Court made under this provision will provide for 
modified summary procedures for hearings, including notification of 
applications (timescales, method of notification, place where the hearing may 
take place etc). Consultation with the Sheriff Court Rules Council will, of 
course, be required as part of this process.  

  

ANNEX C 
Consistency of Part 4 orders 

The orders in Part 4 are based on the assessment of protection issues raise. It is our 
view that it is appropriate requires the restriction of some contact with the general 
restriction orders, can be assessed and made at Health based on their expertise and 
experience risk that different public health that the assessment of risk that public, i.e. 
through exclusion or Board competent person level, based on their expertise and 
experience. 

This will be a continuation of the current practice whereby Designated Medical 
Officers of Health Boards (who act on behalf of local authorities in the exercise of 
their statutory public health responsibilities) exclude individuals from work, or 
exclude children from school if they have an infectious disease or have been 
exposed to an infectious disease. These powers are frequently used, such as in 
outbreaks of E. coli or Salmonella. It is also current practice for individuals to be 
restricted from certain activities in order to prevent the spread of infection.  
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Where the risk is judged to be sufficiently high that measures more restrictive of 
individual liberty are required e.g. quarantine and detention orders, then in our view it 
is appropriate that these more restrictive orders are made by a sheriff.  

To make exclusion and restriction orders subject to a sheriff‘s order would 
undermine the aims of the Bill and the work of public health professionals, who 
currently assess risk and impose these orders on a routine basis in order to protect 
public health. It would create unnecessary bureaucracy, have significant resource 
implications (including for the courts), and would probably discourage health boards 
from using the powers available to them under the Bill. Of course, those subject to 
an order can appeal, first to the sheriff and then through the judicial hierarchy.  

Committee members may also have noted that Health Board, local authority and 
public health professional representatives who provided evidence to the Committee 
have not questioned the need for exclusion and restriction powers at Health Board 
level.  

ANNEX D  
Rationale for Section 21 provision on the appointment of public health 
investigators 

The majority of public health incidents are investigated without the need for statutory 
powers. Individuals and businesses are usually only too willing to help find the 
source of infection or contamination and to prevent its spread. Where legislation is 
required, food safety or health and safety at work laws can be used, where 
appropriate, but they are not relevant for all public health incidents, which is why we 
are seeking to plug the statutory gap with these provisions. 

The majority of local public health incidents are investigated on a multi-disciplinary 
basis, with the Health Board taking the lead of the Incident Control Team and 
assigning duties. However, the size and nature of the outbreak will determine the 
exact arrangements. For example, where outbreaks occur over more than one health 
board area, the national health protection agency Health Protection Scotland may 
take the lead and, in some instances, appoint one of its own staff to lead the 
investigation. The ability of a range of people to authorise investigations, and to carry 
them out, as set out in section 21 of the Bill, is designed to ensure maximum 
flexibility, depending on the circumstances of the investigation. Whilst in many cases, 
those investigating incidents may well be the competent persons of either the Health 
Board or the local authority, that will not always be the case. Depending on the 
circumstances of the incident, the specific skills required of the appointed 
investigator may not be those held by competent persons. For example, they may 
need to have a specialism in a particularly rare disease etc.  

Detailed advice on managing public health incidents is set out in The National 
Guidance on Managing Incidents Presenting Actual or Potential Risk to Public Health 
(referred to in the Bill Team‘s letter of 6 February). The guidance is substantially out 
of date in a number of areas and is currently subject to discussion with stakeholders 
on how it might be updated and maintained. Amendments which may be required as 
a result of the Public Health Bill will be considered in the context of that work and will 
ensure clarity about who should be taking the lead in such investigations.  
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As to who would be responsible for compensation as a result of a public health 
investigation, we are currently giving this issue further consideration, with a view to 
amendment at Stage 2.  

 

SUBMISSION FROM SHONA ROBISON, MINISTER FOR HEALTH, SCOTTISH 
GOVERNMENT 

Thank you for your letter of 6 March which asked for my comments and any 
clarification which I could provide on section 107(5) of the above Bill, which provides 
Scottish Ministers with a power to issue a certificate to prevent exercise of the Bill‘s 
powers of entry in relation to any Crown premises in the interests of national 
security. 

We note the concerns of the Committee that such a provision may encroach on the 
defence and national security reserved powers in the Scotland Act. Whilst there is 
precedent for such a provision, my officials are currently in discussion with 
colleagues in the Home Office and the Office of the Solicitor to the Advocate General 
of Scotland with a view to clarifying the position and resolving any potential 
legislative competency issues prior to Stage 2 of the Bill.  

I hope this is helpful in allowing you to agree your final Stage 1 report.  

Shona Robison  
Minister for Public Health  
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ANNEXE C – OTHER WRITTEN EVIDENCE 

SUBMISSION FROM THE ACADEMY OF MEDICAL ROYAL COLLEGES AND 
FACULTIES IN SCOTLAND 

The Academy of Royal Colleges and Faculties in Scotland thanks the Scottish 
Government Health and Sport Committee for the opportunity to comment on the Call 
for Written Evidence on the Public Health Etc (Scotland) Bill. 

Do you support the general principles of the Bill and the key provisions it sets 
out?  

The Bill provides a much needed revision of old and dated public health legislation. 
The current context of the Bill differs from the context of previous legislation in that 
greater importance is given to the rights of the individual through data protection, 
privacy and confidentiality, and human rights legislation. The Public Health Bill 
provides the legal powers to take action to protect the public through restricting the 
rights of the individual. Use of these powers requires discretion and judgment and 
the role of the competent person is critical.  

Are there any omissions from the Bill that you would like to see added?  

Consideration should be give to use of a second competent person in decision 
making that curtails an individual's liberties. A parallel would be Mental Health 
legislative powers that have similar consequences to the individual. 

The competent person has a key role in the enacting of the powers described in the 
Bill. The governance arrangements for that individual are therefore of great 
importance. The current governance mechanisms for medical qualified competent 
persons are established and in practice, and should be explicitly recommended.  

Have you any comment on the practical implications of putting these 
provisions in place and the consideration of alternative approaches?  

The training, registration, validation, re-validation, and accountability of the 
competent person is of paramount importance in the exercise of this new legislative 
framework. The Royal Colleges and Facilities in Scotland have responsibility for 
standard setting, training and professional development of medically qualified 
competent persons. Working along with the regulatory bodies such as the General 
Medical Council and the Post Graduate Medical Education and Training Board the 
Royal Colleges and Faculties provide mechanisms for quality assurance and 
accountability for the medically qualified competent person. 

Elaine Charters  
The Academy of Royal Colleges and Faculties in Scotland  
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SUBMISSION FROM THE ASSOCIATION OF CHIEF POLICE OFFICERS IN 
SCOTLAND  

I refer to your correspondence dated 20 December 2007 in connection with the 
above subject, which has been considered by members of the Operational Policing 
Business Area, and can advise that there are no further submissions we would wish 
to make in respect of the matter in question. 

Notwithstanding, you may wish to note that the Health Issues Portfolio Holder, 
Deputy Chief Constable George Graham, has indicated his willingness to participate 
in the proposed oral evidence session.  

Harry Bunch  
General Secretary 
Association of Chief Police Officers in Scotland  

 

 

SUBMISSION FROM THE BRITISH ASSOCIATION FOR SEXUAL HEALTH AND 
HIV  

BASHH welcomes the opportunity to submit written evidence to the Scottish 
Parliament‘s Health and Sport Committee. 

We agree with the position that sexually transmitted infections remain non-notifiable 

We are concerned under Part 2 section 16 (Duties on Directors of Diagnostic 
Laboratories) that the full name and address of the person diagnosed requires to be 
forwarded. The list of conditions notifiable by laboratories includes Hepatitis B and C, 
and a number of other conditions, (eg giardia lamblia) which are potentially sexually 
transmitted. Within the specialist sexual health / genitourinary medicine services 
confidential testing is normal, and the laboratory will not be aware of the personal 
identity of the tested patient. Should a Hepatitis B carrier be detected, these clinics 
have specialist sexual health advisers with public health competencies who can deal 
with the public health implications of this, and are responsible for partner tracing and 
organising vaccination of contacts. Traditionally, local public health professionals 
have been notified of the clinic number and DoB by the laboratory and checked that 
the clinics have discharged this duty.  

Hepatitis B testing is routinely performed in all gay men not known to be vaccinated 
or previously tested. As it currently stands the proposed bill will require us to inform 
all those tested confidentially that if positive for Hepatitis B carriage, their full names 
may become disclosable. This may inhibit testing for blood-borne viruses.  

We propose that laboratory directors are only required to disclose the identification 
they have been given, which may be limited to anonymous clinic number and DoB in 
the case of specimens originating from specialist sexual health clinics. It is then up to 
the local public health departments to work with clinics and obtain full disclosure of 
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identification if considered clinically essential, usually by clinics obtaining full consent 
from the individual patients concerned.  

Andrew Winter  
Chair 
British Association for Sexual Health and HIV Scotland  

 

SUBMISSION FROM CANCER RESEARCH UK  

Introduction 

Cancer Research UK21 is the world‘s largest independent organisation dedicated to 
cancer research. We funded £315 million of research last year. Our vision is that 
together we will beat cancer.  

Cancer Research UK welcomes the opportunity to respond to this call for evidence. 
We would specifically like to comment on part 8 of the Bill: Information on Health 
Effects of Sunbeds.  

We would be happy to provide further oral evidence to the Health and Sport 
Committee on any of the issues raised in this response, should that be helpful.  

The Public Health etc. (Scotland) Bill  

Cancer Research UK is supportive of the provisions outlined in the Public Health etc. 
(Scotland) Bill to require operators of sunbed premises to provide information to 
users of those premises regarding the effects on health of sunbed use. However, we 
believe that further provisions should be incorporated into the Bill to i) ban unstaffed 
or coin-operated sunbeds, ii) enforce an age limit of 18 for sunbed salons and iii) 
ensure that sunbed salons are regularly inspected.  

Sunbeds and skin cancer 

The risks 
Cancer Research UK does not recommend the use of sunbeds for cosmetic 
purposes.22 There is increasing evidence to suggest that the use of sunbeds is likely 
to increase the risk of malignant melanoma, especially in people who find it difficult 
to tan. The International Agency for Research on Cancer (IARC) recently concluded 
that there is convincing evidence to support a causal relationship between sunbed 
use and skin cancer, particularly with exposure before the age of 35 years.23 It has 
been estimated that sunbeds cause 100 deaths from melanomas every year in the 
UK.24 

Sunbeds have been linked to a variety of poor health conditions including eye 
damage, photodermatosis, photosensitivity, premature skin ageing and skin 
cancer.25 UV rays from sunbeds have been classified as Group 2A carcinogens by 
IARC, which means they probably cause cancer in humans.26 The UV emissions 

376



from many sunbeds are greater than those from the midday sun in the 
Mediterranean.27,28,29  

A study carried out in Perth and Kinross showed a 30% increase in the number of 
privately operated sunbeds in the past decade, and recorded that 83% of sunbeds 
produced ultraviolet (UV) B radiation levels that exceeded the European standard. In 
addition, fifteen per cent of sunbed users who took part in a questionnaire thought 
that there were no risks from use of sunbeds. The study concluded that ―there is a 
strong case for regulation of sunbed operators coupled to improved public 
education‖.30  

Malignant melanoma  

In the UK, the incidence of malignant melanoma is increasing at a faster rate than 
any other cancer except prostate, and more than 2,000 people die from skin cancer 
each year. 

The growth in UK incidence rates over the past 20 years is a clear indication of the 
need for continued prevention and early treatment to avert the potential loss of many 
years of life. On average, about 20 years of life are lost for each melanoma death in 
the UK.31  

Cost benefit to the NHS  
In regards to the demand on NHS services, skin complaints comprise 10-25 per cent 
of general practice workload.32 It is estimated that skin cancer accounts for 30 per 
cent of a consultant dermatologist's workload and one third of all the plastic surgery 
on the NHS.33 Although the costs of skin cancer are not available for Scotland, a 
recent report revealed the total cost of skin cancer in England to be in excess of 
£190million in 2002, of which 37 per cent (£71million) was borne by the NHS.34 It has 
been estimated that 63 per cent of the total cost of skin cancer was due to malignant 
melanoma.35  

Young People 
We are especially concerned by the use of sunbeds by young people as we know 
that younger skin is at particular risk.36 We believe that under-18s should not be 
permitted to use sunbeds and support the banning of unstaffed, coin-operated 
salons as a matter of priority.  

Regulation  
Voluntary regulation of the sunbed industry is currently inconsistent and largely 
unmonitored, and we believe this places users at greater risk. In addition, there is 
evidence that some communications from the industry have dismissed the health 
risks associated with sunbed use and marketed the benefits of use for the 
maintenance of adequate Vitamin D levels.37 We therefore support the principle of 
further regulation of sunbed salons and other premises offering the use of tanning 
facilities to members of the public.  

Further research  
There is much that is not known about patterns of sunbed use in the UK. For 
example, though we believe that sunbed salons are more likely to be situated in 
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deprived areas, we have limited knowledge about the exact location of premises, the 
cost of sessions and the safety guidelines that are adhered to.  

Cancer Research UK has identified a number of evidence gaps and future research 
needs,38 which once fulfilled would give a more complete picture of sunbed use 
across the UK. This, in turn, would help us to provide more relevant health 
information resources to users and to better target our public information work. We 
hope that we can work in partnership with others, including Government, to increase 
knowledge in this area.  

Support for further action  

When Ken Macintosh MSP first introduced his Proposed Members‘ Bill on sunbed 
licensing in December 2006 it attracted support from 66 MSPs from across the party 
spectrum. In addition, the vast majority of the 54 respondents to Mr Macintosh‘s 
consultation were in favour of further regulation with 77% offering strong support, 
17% offering support with some reservations and only two respondents stating 
explicitly that they did not support regulation of the sunbed industry. Respondents 
included Local Authorities, health organisations and charities, health professionals 
and trade and business associations.  

Furthermore, the Convener of the Public Petitions Committee, in response to petition 
PE931 from Skin Care Campaign Scotland, stated, ―It is probably best for us to keep 
hold of the petition and then see whether Ken Macintosh makes progress with his bill 
in session 3. I note that the proposal had the support of more than half of MSPs 
when it was first made. It is very much in the interests of the Parliament to pursue 
the matter. We should keep hold of the petition to ensure that it gets progressed.‖39 
At its meeting of 4 December 2007, the Committee agreed ―to seek a further 
response from the Scottish Government on the progress being made in this area, 
including provisions within the Public Health (Scotland) Bill.‖40  

There is also currently strong public support for regulating the sunbed industry. A 
recent survey of 2000 people showed that almost 9 in 10 (89%) agree that the 
sunbed industry should be regulated (77% strongly agree, 12% agree).41  

Developments across the UK  

In its recently published Cancer Reform Strategy, the UK Department of Health has 
committed to ―review…options for regulation of the industry and as a first 
step…gather more information about the number and distribution of sunbeds and the 
scale of sunbed use by minors. It is important that the Department of Health and the 
Health and Safety Executive, in consultation with other stakeholders including 
Cancer Research UK, consider ways in which a balance can be struck between 
consumer safety and choice.‖42  

SunSmart  

SunSmart is the UK‘s national skin cancer prevention campaign. It is commissioned 
by the UK Health Departments and run by Cancer Research UK. The SunSmart 
campaign aims to: 
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 Increase knowledge of the causes of skin cancer and the importance of early 
detection among defined target groups;  

 Increase awareness of actions that can be taken to prevent skin cancer; and  
 Positively influence attitudes to sun protection.  

We believe that long-term skin cancer prevention campaigns are necessary to 
increase public knowledge, alter attitudes and affect the behavioural changes 
needed to reverse the trends in skin cancer incidence across the UK.  

Vicky Crichton  
Public Affairs Officer for Scotland 
Cancer Research UK  

21
 Registered charity no. 1089464 

22
 Sunbeds can also be used for medicinal purposes.  

23
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SUBMISSION FROM THE CITY OF EDINBURGH COUNCIL  

In general terms the Council is supportive of the principles set out in this Bill which 
redefines and clarifies the relationships between Ministers, Health Boards and Local 
Authorities in protecting Public Health. 

The following comments are provided for consideration by the Parliaments Health 
and Sports Committee.  

Point 1 - Provision of facilities for disinfection, disinfestations and decontamination  
The provision of facilities and equipment for disinfection or disinfestations should not 
represent any significant challenges to most Scottish Local Authorities, but concerns 
are raised with such provision for decontamination in terms of the wide range of 
situations that this term could encompass. 

It is noted that, in Part 1 of the Bill, Ministers have a discretionary power to provide 
assistance for the protection of Public Health in Scotland and, as a consequence, it 
is difficult to envisage how far a Local Authority should proceed in providing facilities 
for a wide range of possible catastrophic incidents that could require 
decontamination.  

There is a clear case for the Scottish Government to appoint a single agency with 
the facilities and equipment for dealing with major incidents involving Chemical, 
Biological and Radioactive Substances.  

Guidance is therefore necessary to clarify what support Ministers will provide to 
Local Authorities in the event of such an incident.  

Point 2 – Public Health Investigations  
Part 3 defines a ‗public health investigation‘ and sets out powers available to 
investigators who may be appointed by either the Scottish Ministers, a Health Board, 
Health Protection Scotland, or a Local Authority. In situations where two or more 
investigators act together, no clear primacy role is defined for the joint investigator 
which is seen as an essential element if arrangements are to progress effectively.  

Point 3 – Mortuary Provision  
We welcome and support the clarification given on the provision of Mortuary facilities 
for both Local Authorities and Health Boards. Previously the provision of such 
facilities has been unclear where deaths occur outwith the hospital environment. The 
Edinburgh City Mortuary operated by this Council, will continue to provide body 
storage and post mortem facilities for the Crown Office and Procurator Fiscal 
service.  

Point 4 – Sunbed’s  
The proposed introduction of a requirement for sunbed operators to display 
information on the dangers of sunbed is supported and is seen as a positive step 
which should help reduce the incidence of skin cancer in Scotland. The new 
provision within the Bill is seen as having only limited success and it is therefore 
strongly suggested that proposals should include the following: 
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Mandatory Licensing of sunbed establishment  

 Introduction of age limit for sunbed salons  
 Ban on the unsupervised/coin operated establishments  
 Guidance/Code of Practice all sunbed operators are required to follow  
 Enforcement provisions  

Widening the provision within this Bill will provide a greater opportunity to tackle skin 
cancer especially as evidence from WHO now recommends that under 18s should 
not use sunbeds  

Point 5 – Statutory Nuisance  
We agree there is a need to widen the definition of Statutory Nuisance to include 
Insect Nuisance, Artificial Light Nuisance, and Land Covered with Water. However, 
we are disappointed that this does not include the following  

 Uncontrolled growth of boundary hedges such as Leylandii  
 Nuisance caused by over grown grounds or neglected land  
 Malodours from domestic properties  
 Nuisance associated with nesting/roosting birds such as gulls and feral 

pigeons  

Point 6 – Use of Fixed Penalty Notices  
We also welcome the use of fixed penalties to stream line the enforcement approach 
to the abatement of nuisances. For emergency situations we propose exemption in 
cases such as water leaks where the Local Authority is forced to instigate work in 
default to safe guard Public Health.  

Stuart Graham  
Head of Section 
Public Health 
City of Edinburgh Council  
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SUBMISSION FROM CONSOL SUNCENTER PLC 

In response to the Committee‘s call for evidence on the Public Health etc. (Scotland) 
Bill as introduced, we wish to make a number of points in relation to Part 8, which 
gives Ministers the power to make regulations requiring operators of sunbed 
premises to provide information to users of those premises regarding the effects on 
health of sunbed use. 

Consol Suncenter is the leading tanning salon business in Europe. Established in 
Denmark 26 years ago, the company now operates over 350 state-of-the-art tanning 
centres across Europe, including 23 in Scotland. The head office of the company‘s 
Scottish operations is based at Hillington in Glasgow. Consol Suncenter was the 
forerunner of fully automated, self service tanning centres in Denmark and brought 
the concept to the UK in 1995. 

Consol is keen to be part of the debate around the use of tanning services as we 
believe that, as Europe‘s largest tanning business, we can bring an unprecedented 
level of expertise and experience to the discussion. 

Consol is totally committed to responsible indoor tanning and sunburn prevention, 
operating high standards of maintenance alongside significant investments in 
technology and education aimed at ensuring our customers enjoy exposure to UV 
light in a controlled, secure and safe environment. 

We have introduced tubes in our sunbeds, for example, which emit 0.5% UVB - the 
lowest in the UK industry. A low UVB content means that the risk of burning is 
minimised. Consol sunbeds conform to the latest EU directive (July 2007) limiting the 
Erythema value to 0.3 w/m2. Indeed, if the overriding objective of any legislative 
reform is to reduce burning and the dangers inherent therein, it is our view that 
ensuring that all salons comply with these EU safety standards would be one of the 
most effective steps the government could take. 

To enable customers to take informed decisions on whether to use certain products, 
it is important that they have as much information about those products as possible. 
We therefore wholeheartedly support the policy objective, as set out in Section 90, of 
providing information to users of sunbeds on their effects. Consol already provides 
all customers with comprehensive information on the safe use of sunbeds and free 
access to advanced skin type testing equipment. 

Education is especially important in discouraging minors from using sunbeds. This is 
an issue about which Consol is particularly concerned. Not only do we make it clear 
in all our salons that sunbeds should not be used by children, but we go to great 
lengths to explain why. Without this emphasis on education, young people will 
continue to seek out ways of achieving a tan, either visiting different salons, where 
members of staff do not prevent access to sunbeds, or hiring or buying sunbeds for 
unlimited use at home. Based upon our experience, we contend that educating 
young people and their parents about responsible exposure to UV light will have the 
most positive impact upon reducing the use of sunbeds by young people of 16 and 
under. 
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Accordingly, should the provisions in Section 90 be enacted, we would put on record 
at this stage our willingness to share best practice and lend the benefit of our 
decades of experience to help shape such statutory notices. 

As the provisions in the Bill relating to information on sunbeds for sunbed users were 
not included in the original consultation on the Bill, we feel it is important that the 
Committee is in possession of all the facts before coming to any decision and, to that 
end, would welcome giving Stage 1 oral evidence on Part 8 of the Bill. 

In addition, we note paragraph 78 of the Policy Memorandum which states that: 

―It is sensible to provide information to users of sunbed salons of the risks they are 
taking when using sunbed machines, similar to information provided to people who 
smoke or drink alcohol regarding the risks of undertaking those activities.‖  

Accordingly, we would welcome the opportunity to give oral evidence on exactly 
what the health issues are and whether it is proportionate to link them to the risks 
inherent in smoking tobacco or drinking alcohol. Recent research reports that there 
are important public health messages to be communicated about the importance of 
moderate UV exposure. As has recently been widely reported43, research has found 
that vitamin D protects against serious illnesses, including strokes and heart failure 
and one recent piece of research44 reports that tanning deters the development of 
melanoma. 

Also in paragraph 78 of the Policy Memorandum, we note that the, ―Scottish 
Government is still considering its options on [sunbeds], which will be developed 
further as the Bill progresses through the Parliament.‖ 

Clearly, we do not know what will emerge from this process. However, we infer that it 
is the Government‘s intention to bring forward significant amendments at Stage 2 
which relate to the operation of sunbed premises. If this does come to pass, we 
would welcome the Committee‘s assurance that, as these proposals would have 
been exempt from Stage 1 scrutiny, it will take further, specific evidence on any such 
amendments at Stage 2. 

Additional Stage 2 evidence would be essential if Committee Members were being 
asked to vote on amendments to, say, outlaw partly-staffed premises, impose a 
licensing regime or enact other significant regulatory burdens as there are serious 
questions over whether such moves would have any of the desired health benefits, 
such as a decrease in incidences of skin cancer. 

The evidence for a connection between responsible sunbed use and skin cancer is 
unconfirmed and highly questionable. No research shows, for example, that tanning 
in a non-burning fashion is a significant risk factor for melanoma. Out of 22 
international studies specifically on this subject, 19 found no link whatsoever.  

Further, scientific data suggests that the rise in malignant melanoma is at its greatest 
in the older population and coincides with the time when holidays abroad became 
more affordable. 
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Unlike exposure to the sun, indoor tanning provides a controlled, time-limited 
environment in which to obtain a tan appropriate to an individual‘s skin type. 

It is our view that it is imperative that all underlying assumptions are examined and 
tested before any legislative intervention is made. Accordingly, should relevant 
amendments be brought forward at Stage 2, we would be keen to set out this 
evidence to the Committee in more detail.  

Lene Priess 
Director 
Consol Suncenter Plc 

 

Footnotes: 
43

 See, for example: 
http://www.telegraph.co.uk/earth/main.jhtml?view=DETAILS&grid=&xml=/earth/2008/01/07/scivitd107.
xml  
44

 Dana-Farber Cancer Institute study, published in the 9th March 2007 issue of the journal Cell. See 
www.dana-farber.org/abo/news/press/2007/guardian-of-the-genome-protein-found-to-underlie-skin-
tanning.html. 

 

SUBMISSION FROM THE CROWN OFFICE AND PROCURATOR FISCAL 
SERVICE 

As with any legislation of this kind, it would not be appropriate for me as the Head of 
a Service within the Scottish Government to offer comment on the policy of the Bill, 
but I am happy to comment on those provisions that impact on the work of the 
prosecution service in Scotland, both in relation to the investigation and prosecution 
of offences, and the investigation of deaths. Most of the legal and justice issues 
raised by the Bill do not impact directly on COPFS or relate to offences and it would 
be more appropriate to explore them with the Bill team or with officials in the areas of 
Health and Wellbeing or Justice and Community Safety. 

I can confirm that COPFS officials have been appropriately consulted on the parts of 
the Bill that create new offences and deal with prosecution of offences and that deal 
with the provision of mortuaries, and lists of notifiable diseases. Our officials have 
been working closely with the Bill team to ensure that the relevant offence provisions 
are workable and proportionate. I am satisfied at this stage that they are so. It has 
also been important to assess the practicability of the new arrangements for the 
provision of mortuaries and post mortem facilities, and I am content that combination 
of duties upon Health Boards and local authorities appropriately guarantees the 
continued provision of facilities for COPFS-instructed post mortem examinations. 
Further work is planned at official level to address issues of standards and financial 
clarity. This collaboration will continue throughout the passage of the Bill and in due 
course we shall issue guidance to our staff on the new provisions and how they are 
to be operated. This will include new guidance to Procurators Fiscal in relation to the 
investigation of deaths arising from notifiable diseases. 
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As far as the Committee meeting on 30 January 2007 is concerned, in light of the 
relatively restricted interest that COPFS has in this public health Bill, and my 
comments in this letter, I wonder if my attendance is necessary? If the Committee 
wishes me to attend on 30 January I will, of course, do so, but equally if there are 
any specific questions or issues that the Committee would like to discuss on matters 
relating to the prosecution of crime or the investigation of deaths, I am happy to 
arrange for the relevant COPFS official(s) to address them – in writing or, if required, 
at the Committee‘s meeting.  

Norman McFadyen 
The Crown Agent and Chief Executive 
Crown office and Procurator Fiscal Service 

 

SUBMISSION FROM THE DERMATOLOGY COUNCIL FOR SCOTLAND 

Regulation of the use of commercial sun beds 

I write on behalf of the Dermatology Council for Scotland, a body representing 
Scottish dermatologists, dermatology nurses, patients and primary care doctors, and 
convened as a sub-committee of the British Association of Dermatologists. 

As professionals involved in the management of skin cancer, we are aware of a rapid 
rise in the prevalence of skin malignancies over the past 3 decades: the statistics for 
skin cancer in Scotland are well documented. This 3 to 4 fold rise is attributed 
partially to the ageing population but also to increased UV exposure through leisure 
activities and the use of sun beds. We have become increasingly concerned over the 
culture that a sun-tanned skin, however acquired, is desirable, as the use of 
commercial sun parlours alone has lead to an estimated 100 deaths per annum from 
malignant melanoma in the UK1.  

A huge emphasis has been placed on other important public health measure with 
restrictions on, and education targeted at younger age groups on misuse of alcohol, 
tobacco and drugs.  

We are encouraged therefore to see that the new Public Health Bill includes 
legislation on the control of sun bed use. We would endorse this and suggest that, to 
be effective in reducing the real risk of potentially life threatening cancers, the 
following should be included in the bill: 

• Banning the use of sun beds under 18 years of age 

• Banning the use of unsupervised sun beds, including coin-operated machines 

• A requirement on operators to provide information to clients on the risks of sun bed 
use. 

• Mandatory code of practice for operators of commercial sun bed parlours e.g.  
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insistence on the use of protective eye goggles 

ensuring clients not on medication or wearing cosmetics which might photosensitise  

Avoidance of the use of tanning devices by people with: 

Skin type I (always burns, never tans) 

Tendency to freckles  

Large numbers of moles 

Pre-existing sun-damaged skin 

A history of frequent childhood sunburn 

Previous medical history of skin cancer 

• Power of inspection by local authorities and provision for imposition of fines for 
breaches of conditions set out in a code of practice.  

We are aware that the Health and Safety Executive has issued guidance notes for 
quality of care provided in sun parlours2 but although a number of local authorities 
have already introduced licensing and inspection in some parts of Scotland, this has 
not been implemented in all regions. In two published studies conducted jointly with 
Environmental Health3, 4 it was shown that four out of five sun beds emitted UV 
levels that exceed the maximum permitted in the British Standard.  

We ask if the Public Health Bill could include not only licensing measures but also 
powers of inspection of sun bed parlours, to ensure compliance with newly 
developed standards including measurement of levels of UV emission.  

It is important that this Bill ensures universal, rather than the ―postcode‖ controls that 
currently exist, and it would therefore require mandatory powers of inspection.  

Dr E C Benton 
Consultant Dermatologist 
Chair, Dermatology Council for Scotland 
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SUBMISSION FROM DUNDEE CITY COUNCIL 

Dundee City Council welcomes the opportunity to comment on the proposals for 
mortuary provision in the Bill. 

When the new City mortuary was built in Dundee in 2000 the Scottish Executive 
provided the City Council with an additional Section 94 Capital Consent of £1. 7m 
and the Council transferred this to the Tayside Police Joint Board to fund the 
construction. 

In terms of the Bill it appears that when the mortuary requires to be replaced funding 
will be sought from the City Council. The City Council would therefore require a 
capital grant from the Scottish Government to fund this in line with what was 
provided in 1999/2000. Without such a commitment the Council would require to 
delay some other capital expenditure in order to replace the mortuary and the 
Council would not therefore support the proposal in the Bill. If on the other hand the 
Scottish Government gave such a commitment the Council would support the 
proposal in the Bill. 

Patricia McIlquham 
Depute Chief Executive (Support Services) 
Dundee City Council 

 

SUBMISSION FROM EAST AYRSHIRE COUNCIL 

East Ayrshire Council has previously commented on the detailed proposals as set 
out in the Bill and would offer, on behalf of the Chief Executive, the under noted 
comments to the specific questions raised in your call for written evidence. 

Do you support the general principles of the Bill and the key provisions it sets out? 

Support is given to the principles of the Bill and the key provisions as outlined and it 
is noted that the Bill will consolidate existing public health legislation and clarify the 
powers of Scottish Ministers and functions/duties of the local authorities and health 
boards in respect of the key provisions. 

Are there any omissions from the Bill that you would like to see added? 

I have no additional issues to raise at this point. 

Have you any comment on the practical implications of putting these provisions in 
place and the consideration of alternative approaches? 

Although it is stated that there should be no financial implications to local authorities 
and that existing staffing, particularly in environmental health, will undertake the 
proposed provisions, there may be merit in assessing this in practice. There is a duty 
place on local authorities to ―ensure‖ the provision of mortuary and post mortem 
facilities for deaths other than hospital related deaths. It is also noted that where 
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these facilities are provided by NHS hospitals then there should be no change in 
these arrangements. It is hoped that the NHS will not be introducing a charging 
regime to local authorities for these facilities. 

Paul L Todd 
Principal Officer Environmental Health & Licensing 
On behalf of the Chief Executive, East Ayrshire Council 

 

SUBMISSION FROM THE EQUALITY AND HUMAN RIGHTS COMMISSION 

The Commission is naturally concerned that any powers around, for example, entry 
into dwelling places, restriction of movement or detention of individuals, are 
compatible with European Convention rights and grounded in the principle of taking 
the least restrictive course of action. We believe that there is useful learning to be 
gained in this regard from examining the implementation of the Adults with Incapacity 
(Scotland) Act 2000 and the Mental Health (Care and Treatment) (Scotland ) Act 
2003. The Commission will be particularly interested in the guidance and regulations 
which will underpin the primary legislation and aid its successful implementation.  

As you are aware however, the Commission‘s role in relation to human rights in 
Scotland is to consider reserved rather than devolved issues.. The Act of the UK 
Parliament which created the Equality and Human Rights Commission, the Equality 
Act 2006, is designed to ensure that the Commission does not undertake any work in 
Scotland on devolved human rights matters without the consent of the relevant 
public body in Scotland (namely, of course, the Scottish Commission for Human 
Rights). Underpinning the statute was a desire to ensure that the will of the Scottish 
Parliament was respected, and to not grant powers to a GB body without the express 
consent of a body accountable to Holyrood.  

When the SCHR is fully set up, no doubt it will consider issues such as those raised 
by this Bill, and will work closely with ourselves to ensure that all relevant work is 
carried forward by the two Commissions in close collaboration. You may wish to 
contact Professor Miller, who as you will know was recently appointed Chair of the 
SCHR, to ascertain when the SCHR may be able to give the input the Committee 
have requested. 

Unfortunately, however, while we appreciate the very real concerns the Committee 
has regarding the human rights implications of the Bill, the ECHR will not be able to 
provide assistance to the Committee on this occasion for the reasons set out above. 

Ros Micklem 
Scotland Director 
Equality and Human Rights Commission 
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SUBMISSION FROM FRANCIS MCMANUS, NAPIER UNIVERSITY 

I have the following comments to make concerning the above Bill. 

Section 79(1)(a) of the Environmental Protection Act 1990 should be amended as 
follows: 

‗Any premises which is in such a physical state or the use of which either causes 
annoyance or is prejudicial to health or is a nuisance.‘ 

Include ‗annoyance‘ in paras. (b) to ‗h‘ of the sub-section 

E.g. s79(1)(g) 

‗noise which is emitted from premises as to cause annoyance or is prejudicial to 
health or is a nuisance. 

Delete s79(6A)(a) ‗by traffic‘ Reason ‗traffic noise is a vague concept. 

S79(1)(ga) delete ‗in a street‘ Reason statutory nuisance should extend to private 
land ‗dirt tracks etc. 

Francis McManus 

Napier University 
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SUBMISSION FROM GAVIN STRANG MP 

Call for written evidence on the Public Health etc. (Scotland) Bill: AIDS 
(Control) Act 1987 

I understand that your Committee is currently calling for evidence on the Public 
Health etc. (Scotland) Bill. 

As you may be aware, as part of the Bill it is currently proposed that the AIDS 
(Control) Act be repealed in Scotland.  

I am writing to you to urge that the repeal of the Act be removed from the Public 
Health etc. (Scotland) Bill.  

The AIDS (Control) Act requires that each regional Health Board publishes a report 
annually on HIV/AIDS in its region – including the work that is done by the Board and 
other bodies in the area on HIV/AIDS prevention, diagnosis and treatment.  

The Act serves two important roles which are not currently met by other means.  

Firstly, accountability. Through the AIDS (Control) Act reports, Health Boards‘ work 
on HIV/AIDS can be scrutinised to establish whether locally and nationally 
determined priorities are being addressed.  

For example, a study was recently conducted by HIV Scotland on behalf of the 
Scottish administration‘s Health Directorate (sexual health) into the work being done 
in Scotland for gay men and for people of African background. Their primary sources 
of information were the AIDS (Control) Act reports.  

As you will know, in Scotland allocations for the prevention of HIV and other blood 
borne viruses are ring fenced. Close monitoring of expenditure in this field is 
therefore required, to ensure that money allocated for HIV prevention has been 
spent on appropriate work. 

Secondly, the reports help Health Boards to maintain the necessary focus on 
HIV/AIDS.  

The fact that every year a Health Board must publish an account of its work on 
HIV/AIDS that is open to public scrutiny will help ensure that Boards give HIV/AIDS 
the necessary priority. And there can be no doubt that HIV/AIDS should be a priority 
for our Health Boards. The indications are that 2007 will be another record year for 
new HIV diagnoses in Scotland, and there is particular concern about the rate of 
transmission in Scotland among men who have sex with men. The number of people 
living with the virus in Scotland is also at an all time high, making prevention and 
testing efforts more important than ever. 

I hope that you can give the case for the retention of the AIDS (Control) Act 1987 in 
Scotland your full consideration. 
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Gavin Strang MP 
Edinburgh East 

 

SUBMISSION FROM GENERAL MEDICAL COUNCIL 

Many of the proposals contained in the bill are out with the remit of the GMC. I will 
restrict my comments to matters relating to the regulation of doctors. We submitted a 
response to the (then) Scottish Executive‘s pre-consultation on the bill. For your 
convenience I have enclosed a copy of that submission. The points made in our 
submission are still relevant in the context of the published bill. It may be that these 
will be further addressed elsewhere, in secondary legislation or in guidance but the 
committee may wish to consider them. 

In particular I would draw your attention to paragraph 4 on testing incapacitated 
adults and to paragraphs 7, 8 and 12 on the sharing of patient information. 

Comments on proposals in Chapter 3 

Paragraph 3.10 proposes that the NHS would assume responsibility for taking 
forward any necessary legal proceedings and consequent action in relation to 
medically examining someone suspected of suffering from, or carrying, an organism 
capable of causing a serious infectious disease, if that person refuses such an 
examination. 

Powers of compulsory examination already exist in law. The consultation document 
makes clear at paragraph 6.6 that a detained person will still be able to, as at 
present, refuse medical treatment. However, what is less clear from the consultation 
is whether the power of compulsory examination includes a power of compulsory 
testing as distinct from examination. A proposal for compulsory testing would carry 
serious implications. As the law currently stands taking blood from a patient without 
their consent may leave a doctor open to criminal charges. Any change to the law in 
this regard would need to be developed in the context of human rights legislation and 
the European Convention of Human Rights (ECHR). While the consultation 
document refers to the need to do this, much more detailed work will naturally 
require to be undertaken to explore whether and how the proposal might be made 
compatible with the ECHR. 

The Scottish Executive‘s Working Group to address the needs of those potentially 
exposed to a blood-borne virus investigated similar issues in its first report Advice to 
the Scottish Executive on Mandatory Blood Testing which was published on 7 March 
2006. The report recommended against mandatory testing. We had input to the 
report and its considerations may be worth revisiting in the context of the proposal at 
3.10. 

The proposal may also face a further problem given existing Scottish law. A key 
underlying principle in the Adults with Incapacity (Scotland) Act 2000 is that any 
proposed intervention in relation to an incapacitated adult must be in that person‘s 
best interests (emphasis added). It would appear that the Act does not permit testing 
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samples from incapacitated patients solely for the benefit of a third party. It would 
seem logical that the same legal problem will apply to any attempt to test a patient in 
similar circumstances for the purpose of public health work. We are currently working 
with the Patients and Quality team at the Scottish Executive to clarify the legal 
position, given our concerns that testing existing samples of patients with incapacity 
for the benefit of a healthcare professional who may have suffered a needlestick 
injury, for example, would currently be unlawful in Scotland. – 

Paragraph 3.22 states that the Faculty of Public Health of the Royal Colleges of 
Physicians has recognised that public health specialists need not be doctors, if they 
can demonstrate a similar level of knowledge and competency, and meet 
accreditation requirements, which are equivalent to those set for doctors as 
specialists by the General Medical Council (GMC). Proposals are made around the 
functions of such a role and the qualifications required to fulfill it. This proposal is a 
matter for public policy and as such we have no comment to make on it. 

Comments on proposals in Chapter 4 

Paragraph 4.10 proposes that a statutory duty would be placed on doctors to inform 
their local NHS Board and their patients of a notifiable condition. The proposal does 
not materially alter the current position in law. However paragraph 4.10 goes on to 
propose that information about individuals could be shared if necessary with a third 
party if the third party organisation needs to know to take measures to reduce the 
risk to public health. 

We are pleased to see that paragraph 4.22 exp refers to our guidance 
Confidentiality: Protecting and Providing In formation. Our guidance is also relevant 
to this proposal. Paragraphs 22 to 26, Disclosures in the public interest, state that in 
some circumstances personal information may be disclosed in the public interest 
without the patient‘s consent but that the benefits of doing so must be weighed 
against the possible harm to the patient and to the overall level of trust between 
doctors and patients. If practicable data should be anonymised and even in the case 
of communicable diseases, if there is sufficient time, consent should be sought. 

In cases where a disclosure is to be made patients should be informed wherever it is 
practicable to do so and actions and reasons should be documented in the patient‘s 
records. We may require a doctor to justify their actions if a complaint is made about 
the disclosure of identifiable information without a patient‘s consent. 

In relation to the proposals at 4.10, paragraph 4.11 proposes that notifications of 
listed conditions be made within a time limit specified in regulations and that failure 
to notify within the time limit would constitute an offence. 

We are of the opinion that the first measure in trying to change or encourage 
behaviour is to tackle levels of knowledge and awareness and culture. A programme 
of education for doctors, patients and the public about the need for some of the 
measures proposed in the consultation may render a higher level of compliance than 
the threat or attempted enforcement of punitive legislation. 
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The kinds of conditions subject to statutory notification are changed radically in a 
proposal at paragraph 4.18 to define a statutory reportable condition as ‗a disease of 
public health significance or specific measurable factors leading to its occurrence, 
knowledge of which will facilitate the planning and delivery of services to prevent or 
treat it‘. A statutory duty on certain organisations to report numbers and details about 
those suffering from a notiftable condition is proposed. This duty would pre-empt the 
need for individual consent. 

This proposal opens up the possibility that personal information on a large proportion 
of the population will be kept by service planners. On this matter we would again 
refer you to our guidance Confidentiality: Protecting and Providing In formation. 
Under Patient‘s right to confidentiality, Principles, paragraph 1, in the introduction to 
the guidance we state that confidentiality is central to trust between doctors and 
patients and that without assurances of confidentiality patients may be reluctant to 
give doctors the information they need in order to provide good care. Paragraph 1 
goes on to state that a doctor must anonymise data where this will serve the purpose 
for which the data is to be disclosed. 

Paragraph 4.20 proposes that legislation similar to Section 60 of the Health and 
Social Care Act 2002 be adopted in Scotland. This would allow the details of 
individuals at risk of v CJD and other ―at risk‖ individuals to be placed on a database 
for the purpose of tracking, with or without their consent. We are broadly supportive 
of the need for such legislation. Section 60 of the Act set up the Patient Information 
Advisory Group which advises government ministers on the circumstances in which 
patient-identifiable information should be permitted. It is a useful mechanism for 
decision making on such matters. 

Paragraph 4.22 lists issues and documents to be taken into account when 
considering whether a condition should be made notifiable. The list includes the 
GMC‘ guidance Serious Communicable Diseases and Confidentiality: Protecting and 
Providing Information. We are pleased to see a direct reference to our guidance. 
However, we must inform you that Serious Communicable Diseases has, in fact, 
been made redundant by recent legislative changes. Of particular relevance are 
paragraphs 8 - 11 of our guidance. These stated that in certain circumstances a 
doctor may test existing samples for serious communicable diseases from a patient 
who is unconscious, refuses testing or is unable to give or withhold consent because 
of mental illness or disability without their prior consent. This was explicitly for the 
benefit of health care workers who have suffered exposure to body fluids. As was 
referred to at paragraph 4 of this response, a key underlying principle in the Adults 
with Incapacity (Scotland) Act 2000 is that any proposed intervention in relation to an 
incapacitated adult must be in that person‘s best interests. It would appear that the 
law does not permit testing samples from incapacitated patients solely for the benefit 
of a third party. 

Our guidance, Confidentiality: Protecting and Providing Information, states that a 
doctor must disclose information to satisfy a statutory requirement such as 
notification of a communicable disease (paragraph 18). Our guidance states that 
patients should be informed about such disclosures, wherever that is practicable, but 
their consent is not required. 
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Comments on proposals in Chapter 5 

This chapter explores the problem of individuals or organisations withholding 
information which might be vital to determining the risk to others of exposure to 
infection or hazard. This may happen where, for example, a doctor is afraid that the 
information may lead to accusations of malpractice. Paragraph 5.5 therefore 
proposes that triggers for divulging information are clarified and that penalties for not 
divulging information in such circumstances are introduced, subject to an appeals 
procedure. 

As discussed in paragraph 10 of this response we are of the opinion that recourse to 
punitive legislation should be the last resort and that efforts to educate doctors about 
the need to divulge information in these circumstances is preferable. 

Comments on proposals in Chapter 6 

Paragraphs 6.11 -14 propose a power to quarantine. The consultation paper 
emphasises that there should be safeguards against the inappropriate use of 
quarantine powers and that any decision to impose a quarantine must reflect human 
rights, It recognises that there will often be problems in demonstrating that the use of 
such a power is proportionate to the threat. 

Quarantines as proposed would be imposed by a Sheriff, be for a maximum of 3 
weeks at a time and include compulsory contact with health professionals. 
Quarantines would be subject to an appeals process. 

We note that the consultation document acknowledges that there are serious human 
rights implications arising from this proposal. We look forward to more detail on how 
the Executive intends to develop the proposal to comply with the ECHR. 

Comments on proposals in Chapter 10 

Paragraphs 10.3 and 10.9 discuss the transfer of information including details of 
patients to authorities other than NHS organisations. In England and Wales 
Regulation 12 of the Public Health (Infectious Diseases) Regulations (England and 
Wales) Act 1988 allows patient confidentiality to be overridden for the purpose of 
preventing the spread of disease. Paragraph 10.9 proposes that similar legislation be 
introduced in Scotland. The fact that such legislation must be compliant with the 
Data Protection Act and the ECHR is acknowledged along with the dangers in such 
an approach for the erosion of the trust that patients put in doctors to maintain Their 
confidentiality. 

As with the proposal at paragraph 18 of this response, we note that the Executive 
acknowledges the difficult issues associated with the proposal and we look forward 
to further detail. 

Jane Todd 
Head of Scottish Affairs 
General Medical Council

394



SUBMISSION FROM GLASGOW CITY COUNCIL 

Q1. Do you support the general principles of the Bill and the key provisions it 
sets out? 

Glasgow City Council generally supports the principles of the Bill. It has been widely 
acknowledged for some time now that public health legislative provisions and 
arrangements required to be updated and to be formalised. Glasgow City Council 
acknowledges the clarity proposed in the Bill on responsibilities, and considers that 
the encouragement for health and local authority professionals to work in partnership 
and to plan together in a consistent and structured way is to be welcomed. 

Q2. Are there any omissions from the Bill that you would like added? 

Glasgow City Council has previously raised comment on the types of nuisances it 
considered should or could be included in a new Act. Whilst the Scottish 
Government has taken some of these on board and they are now included in the Bill, 
e.g. light pollution and insect infestation, others relating to significant issues have not 
been included. In particular, sound insulation deficiencies between properties, 
problems associated with birds, overflow discharges, badly maintained gardens and 
open areas have not been addressed. Neither has consideration been given to the, 
problems of enforcement in relation to public health matters involving a local 
authority. In particular, Glasgow City Council had previously suggested the 
involvement of another local authority. 

Q3.Have you any comment on the practical implications of putting these 
provisions in place and the consideration of alternative approaches. 

There are potentially significant implications here for some local authorities, 
particularly the larger ones. In particular, detailed consideration requires to be given 
to the method by which Local Authorities will provide an adequately trained and 
accredited workforce. Some preliminary discussions have already taken place within 
the ‗Working Group on Qualifications of the Competent Person‘ chaired by Dr 
Malcolm McWhirter, Senior Medical Officer of the Scottish Government in relation to 
the general provision of such a workforce within both the NHS and Local Authorities. 
However it is suggested that further comment might be obtained from the Royal 
Environmental Health Institute of Scotland and / or the Society of Chief Officers of 
Environmental Health in Scotland. 

It is also indicated in the explanatory notes that no additional costs are expected to 
be borne by Local Authorities, however there will be additional costs in respect of 
issues such as the additional port health activities, the arrangements for disinfection 
of articles/premises, training of staff and associated issues. There is also need for 
clarity in relation to the duty imposed on Local Authorities to ensure the provision of 
mortuary and post mortem facilities for those who die outwith hospitals. 

In this context, as previously stated by this Council at consultation stage, there is a 
need to take into account arrangements for mass fatalities made under the ‗National 
Emergency Mortuary Arrangements‘ (NEMA) and in particular the contract between 
the Scottish Government and Messrs. Kellogg Brown and Root to provide mortuary 
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facilities following major incidents. It is our understanding that the trigger figure for 
activating this scheme has still to be confirmed, however it is important that 
reference is made to this arrangement as the responsibility for providing mortuary 
facilities in such circumstances would rest with the Scottish Government and not with 
either the NHS or the local authority(ies). 

As the majority of mortuary facilities are provided by the NHS, it would appear 
sensible to make the NHS wholly responsible for all mortuary provision except for 
that coming under the National Emergency Mortuary Arrangements. The NHS would 
then be responsible for all post mortems, avoiding situations where there is a gap 
between what can be routinely provided, and the as yet undecided trigger point for 
NEMA, which might be higher than the figure that can be accommodated in City 
mortuaries. 

Robert Booth 
Executive Director, land and Environmental Services 
Glasgow City Council 

 

SUBMISSION FROM HIGHLAND COUNCIL 

Given the response deadline, the appropriate Committee of the Council has not yet 
had the opportunity to fully consider the Bill. However the Director of Transport, 
Environmental and Community Services (TECS) and the TECS Chairman have 
approved the detail of this response. The Bill will be considered by the TECS 
Committee on 24 January 2008 and any further relevant comments will be forwarded 
to you. 

In general, the Council acknowledges the need for the Bill and welcomes the 
clarification of roles, powers and duties that it contains. 

However, I would comment on three points that I believe further clarification: - 

1. It is not clear whether the new power for local authorities to serve fixed penalty 
notices in respect of non-compliance with a statutory Nuisance abatement notice will 
absolve the author of the Nuisance from responsibility for the abatement of the 
Nuisance. Any fixed penalty served should be in addition to the author‘s liability for 
abatement of the Nuisance. Generally, local authorities have no specific budgets for 
carrying out work in default (although they currently have the power to do so) and 
therefore it is vital that the legal responsibility for abatement of the Nuisance remains 
with the author of the Nuisance irrespective of whether a fixed penalty notice has 
been issued or not. 

2. The duty of local authorities to ―ensure provision is made (but not necessarily 
provide) for mortuary and post – mortem facilities for all non-NHS related deaths‖ 
leaves doubt over the duty to fund such provision. Despite the statement in the 
guidance notes that ―financial involvement of local authorities would be likely to be 
minimal, because good local arrangements already exist,‖ the fact remains that the 
duty to ensure provision is a new function for local authorities and as such, additional 
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resources may be required to exercise this function. Clarification is required to 
confirm whether local authorities will have a funding role in this regard. 

3. The new powers in relation to sun-bed facilities are noted. However the Council 
already operates a much more onerous licensing system of such premises in terms 
of the Civic Government (Scotland) Act 1982. Clarification is needed on whether 
such licensing schemes will still be legally valid.  

I would therefore suggest that the above issues be further considered and that the 
final wording of the legislation provides absolute clarity on the extent of the local 
authority‘s roles, powers and duties. 

Alistair Thomson 
Head of Environmental Health and Trading Standards 
Highland Council 

 

SUBMISSION FROM HIV SCOTLAND 

HIV SCOTLAND is the leading HIV policy and campaigning organisation in Scotland, 
working as it does at the heart of strategic development at government and local 
levels, with a central role in health promotion and capacity building for work with gay 
and bisexual men and Africans and minority ethnic populations.  

Membership includes voluntary sector agencies as well as a number of individuals 
from various professional backgrounds and others in their own right.  

This submission focuses upon the following areas of interest – 

1. Human Rights  
2. Definitions and Powers  
3. Repeal of the AIDS (Control) Act 1987  
4. Other legislative provision  

Human Rights  

Whilst parliament is required to legislate consistent with EHCR requirements and to 
‗proof‘ legislation to ensure consistency with human rights requirements across 
Government, human rights are integral and fundamental to effective and strong 
public health legislation.  

The United Nations affirms ―… the full realisation of all human rights and 
fundamental freedoms for all is an essential element in the global response to the 
HIV/AIDS pandemic‖.  

Given the significance and rarity of public health legislation before Parliaments, it 
would be appropriate for a statement of Human Rights as outlined in key legislation 
as a foundation to the Act and the interpretative touchstone. Human Rights must be 
an integral principle and central across all provisions and aspects of the legislation.  
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The occasional competing rights and their resolution is a real challenge in promoting 
actions to reduce harms associated with HIV, and it has been to Scotland‘s credit 
that priority has been given to public health over other specific legislation and 
criminal law, such as in the provision of needle and syringe exchanges and other 
measures which have controlled HIV in some contexts very successfully. Others 
have provided further analysis of the ethical and human rights perspectives relevant 
to this Bill, and we would encourage vigorous debate on many of the points raised. 

Definitions and powers 

In the wording of the Bill, reference is made to ministerial discretion to add to the list 
of notifiable diseases and organisms. HIV Scotland recognises that HIV and sexually 
transmitted infections are not included within the list. Definition of the criteria, 
however, by which a ‗disease‘ or ‗organism‘, or the all-inclusive ‗any other organism 
found in blood‘ may be added to the list is ‗only if the Scottish Ministers are satisfied 
that the disease or organism is likely to give rise to a significant risk to public health.‘ 
The term ‗significant‘ is nowhere defined, though elsewhere the Bill refers to ‗risk of 
transmission‘ by ‗casual contact‘ as excluded from eligibility for inclusion in the list.  

The Bill does not subject these powers to a requirement to take medical or other 
expert advice, for them to be reviewed or for any appeal or control from Parliament 
itself.  

At this stage, therefore and for very good reason, HIV and other sexually transmitted 
infections are excluded from the list, but there appears to be little control over their 
being added at a later stage, despite the fact that transmission occurs only under 
circumstances very different to those pertaining to other diseases or organisms. This 
usually requires there to be interaction betweeen two individuals, rather than simply 
an exposure which may be controlled. Confusion of ‗exposure‘ with ‗transmission‘ 
could have very serious implications for people living with HIV or for communities 
affected by HIV. The sole trigger in the proposed legislation of ‗notification‘ or indeed 
of ‗quarantine‘ is the presence of ‗significant risk‘ without a clear definition or 
guidance for authorities across the country whose individual definition could vary 
arbitrarily. 

Repeal of AIDS (Control) Act  

The Bill proposes repeal of the AIDS (Control) Act 1987 passed by Parliament as a 
means of publicly recording rates of infection and actions by Health Boards and 
Authorities to prevent and treat infection. Over time, these have provided valuable 
information across the country. Reporting in such a public manner has ensured that 
information is available to local residents as well as to Government and other 
stakeholders. Although specific resources for HIV treatment are no longer allocated 
on a ring-fenced basis, prevention and health promotion are. A recent report funded 
by the Scottish Government and undertaken by HIV Scotland has made substantial 
use of these reports to ascertain levels of activity and funding in the prevention of 
HIV among men who have sex with men and African and minority ethnic populations. 
Without these reports, the information would have been impossible to collect, and 
the achieving the actions being developed as a result would have been difficult of not 
impossible. 
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It is essential that activity is related to allocations and strategic and policy priorities, 
and that HIV and BBV health promotion allocations retain their ring-fenced status. 
The AIDS (Control) Act has been a means of delivering these two prerequisites for 
effective action on HIV, especially against the background of low levels of awareness 
and increasing and record levels of HIV infection, not to mention stigma and 
discrimination.  

In addition, and in light of the fact that, rightly, HIV is not listed as a notifiable 
disease, the AIDS (Control) Act 1987 is the only means of ensuring the non-
identifiable public surveillance of HIV by Health Protection Scotland. This 
surveillance is one of the most effective globally, and an absolutely crucial 
component in planning and delivering HIV prevention and care across Scotland. 
Loss of the legislative requirement to undertake such surveillance would damage our 
efforts. 

In addition, there is currently no other method of monitoring spend and activity at 
Boards levels. In order to ensure priority for a major public health challenge and in 
the absence of other mechanisms, HIV Scotland is of the view that the AIDS 
(Control) Act 1987 be retained. 

Other Existing Legislation 

In seeking to repeal the AIDS (Control) Act 1987, Parliament may wish to turn its 
attention to a moribund and in many ways offensive regulatory provision. The Public 
Health (Infectious Diseases) Regulation 1985 was the first example of specific 
statutory powers in relation to HIV and AIDS. These arose at a time of incomplete 
understanding and public anxiety of the infection and prior to the introduction of Anti-
retroviral therapies with their related health benefits. Provisions exist under sections 
37, 38, 43 and 44 for removal to hospital, detention in hospital, and, in case of death, 
removal of the body and isolation of the body. It confuses a disease transmissable 
only under now well-understood conditions with other diseases or health state risks 
which HIV and AIDS were wrongly assumed to be when this regulation was 
introduced.These powers ought to be rescinded.  

In particular, and related to comments on human rights above, powers of detention 
of an individual with HIV or other sexually transmitted infections ought to be repealed 
in light of the Enhorn v Sweden case. The decision of this Court was based upon 
human rights considerations. One obstacle to establishing proportionality as required 
under HR legislation is that the evidence suggests that detention is either ineffective 
or unnecessary or indeed counterproductive as a measure in disease control.  

(http://www.echr.coe.int/Eng/Press/2005/Jan/ChamberjudgmentEnhornvSweden250
105.htm ) 

HIV SCOTLAND
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SUBMISSION FROM INFORMATION COMMISSIONER‘S OFFICE 

Introduction 

The Information Commissioner‘s Office (ICO) is pleased to respond to the Health & 
Sport Committee‘s invitation to comment on the Public Health (Scotland) Bill in the 
course of its Stage 1 consideration. As the regulator for the Data Protection Act 1998 
(DPA), the comments in this response are limited to those proposals within the Bill 
which may impact upon the privacy of individuals. 

The ICO welcomed the awareness of the importance of Data Protection shown by 
the then Scottish Executive in the original consultation document and its recognition 
of the need to balance the public interest against the rights of the individual. 
Therefore, the reiteration of this need in the Policy Memorandum (para 6) is 
welcomed.  

Part 1 – Public Health Responsibilities 

The ICO welcomes the requirement for appropriate and adequate training on the 
face of the Bill for those designated competent persons in health boards and local 
authorities. The ICO recommends that any such training should, as a matter of 
course, include data protection/privacy impact considerations45.  

Where public sector organisations are processing personal data and sensitive 
personal data as defined within the DPA, it is important to ensure that the powers 
and duties are set out clearly and unambiguously. The ICO notes the duty placed on 
health boards and local authorities to co-operate in respect of the protection of public 
health and that the former will take the lead role in the preparation of a Joint Public 
Health Protection Plan. The original consultation mooted that local authorities should 
assume the lead role for the physical side of health protection with health boards 
having the lead responsibility for the people domain. However, the Bill as introduced 
does not appear to make such a distinction and, as such, there is a need to ensure 
that only limited elements of sensitive personal data are processed by the 
local authorities.  

Where the sharing of such data is necessary (whether between sectors or within 
sectors), it is recommended that appropriate protocols are drawn up to ensure 
compliance with the DPA. The ICO advises that such protocols are formulated 
according to its recently published Framework Code of Practice for Sharing Personal 
Information46.  

Part 2 – Notifiable Diseases, Notifiable Organisms and Health Risk States 

The Bill introduces a set of statutory duties to notify any issues requiring urgent 
public health action. Doctors and other relevant professionals will be required to 
inform their health board of any notifiable condition to enable effective risk-
management measures to be implemented. In response to the original consultation, 
the necessity to disclose sensitive personal information within the notification 
process was understood and the ICO urged that, if possible, notification should be 
anonymised.  
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However, the Bill as introduced does not allow for anonymisation, requiring as it 
does that the person concerned is identified. The ICO questions whether this level of 
detail is necessary in every case and would prefer to see a qualification of ‗where 
necessary‘ suffixed to the patient‘s name, address and date of birth. If such a 
qualification cannot be included on the face of the Bill, the ICO suggests that it be 
included within further regulations provided via section 19 of the Bill. In any event, 
where notification is required, it is appropriate to give the individual patient detailed 
guidance concerning the information which will be disclosed, the purpose to which it 
will be put and their rights of access to it (see further comments below).  

Finally, section 18 provides for notification by electronic means, including personal 
and perhaps sensitive personal information. The electronic transfer of personal data 
in itself should not be relied upon as being secure and the ICO would advocate that 
guidance be provided as the appropriate use of electronic methods of transfer. 
Indeed, in order to comply with the DPA, data controllers are required to take 
appropriate technical and organisational measures against “unauthorised or 
unlawful processing of personal data and against accidental loss or 
destruction of, or damage to, personal data”. The use of secure internet protocols 
and of data encryption cannot be understated. 

Part 3 - Public Health Investigations 

The original consultation for the Bill purported that previous investigations of public 
health incidents have been compromised by the refusal of individuals and/or 
organisations to divulge details which they believed may have an adverse impact. 
The proposal was to create an offence of failing to provide relevant information in 
such circumstances and is now provided for in section 29 of the Bill as introduced. 

As noted at that time, it would not be appropriate for the ICO to comment on the 
disclosure of information which does not have personal privacy dimensions. 
However, the ICO raised concerns in its response to the notion of imposing penalties 
if personal or sensitive personal information is not divulged as it has the potential to 
lead to excessive disclosure and consequent breaches of privacy. The ICO would 
therefore reiterate the recommendation that clear and extensive guidance 
regarding the type of personal information that is to be disclosed and the use 
to which it will be put, is given to those who are required to disclose. 

Part 4 – Public Health Functions of Health Boards 

The ICO welcomes the duty placed on the face of the Bill for health boards to 
provide an explanation for the need for action under this part of the legislation and 
would seek to have a similar duty included earlier and, in particular, in relation to Part 
2 of the Bill. 

The ICO understands that, under extreme circumstances, the freedom of individuals 
may require to be restricted where there is a pressing and substantial need to protect 
the public. However, where this concerns applying to the court for the various orders 
introduced in the Bill or any appeal to the court against said orders, the ICO believes 
that the application should be made privately unless there is an overwhelming public 
interest to do otherwise. 
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Part 10 – General and Miscellaneous 

A requirement that disclosure of personal information may only take place with the 
consent of those to whom the information relates is made under s98 (4) of the Bill. 
Where such information relates to “sensitive personal data“ (as defined in the 
DPA and which includes information relating to health), the DPA requires that 
explicit consent must be granted. However, such consent should only be sought if 
disclosure would not take otherwise place: if there is a legal requirement to disclose 
the information, it is misleading to suggest that an individual is giving consent. Other 
clauses within S98 appear to give relevant authorities a legal power to share 
information without consent and, indeed, in many situations, there will be a public 
interest in so doing. In such instances, the ICO believes that ―consent‖ should not be 
sought but that individuals should be made fully aware of the situation and the 
justification for disclosure should also be communicated to those concerned. (The 
Committee should note that the ICO believes that consent is not genuine unless it is 
capable of being withdrawn and withdrawal leads to the information sharing being 
stopped.)  

All individuals involved in public health issues should be made fully aware of their 
obligations under the DPA and of the penalties for offences defined within the Act. In 
particular, they should be advised that the unlawful disclosure of personal or 
sensitive personal information is an offence under S55 of the DPA and persons 
breaching S55 are currently liable to unlimited fines on indictment in the Sheriff Court 
and amendments to the DPA which will lead to the penalty being increased to one of 
imprisonment are currently being considered by Westminster.  

Conclusion 

The ICO understands the need to consolidate and improve upon public health 
legislation in Scotland. However, at all times the rights of the individual in respect of 
their personal information must be balanced against the need to protect the public. 
The ICO particularly welcomes the emphasis throughout the Bill on minimal 
intervention in respect of the person and would advocate a similar emphasis in 
relation to the disclosure of personal and especially sensitive personal information. 

The ICO has recently published guidance on undertaking Privacy Impact 
Assessments (PIA) to enable organisations to anticipate and address the likely 
impacts of new initiatives, foresee problems, and negotiate solutions. Risks can be 
managed through the gathering and sharing of information with stakeholders. 
Systems can be designed to avoid unnecessary privacy intrusion, and features can 
be built in from the outset to reduce privacy intrusion and it is recommended that if 
the Bill is passed, the relevant authorities undertake a PIAs during the development 
of the associated management systems to ensure that implementation takes place in 
the most appropriate privacy-friendly manner.  

Ken Macdonald 
Assistant Commissioner – Scotland 
Information Commissioners Office
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SUBMISSION FROM MACMILLAN CANCER SUPPORT 

Introduction 

Macmillan Cancer Support warmly welcomes the proposal to regulate sunbed 
parlours. Skin Cancer is growing fast in Scotland, with some estimates saying that 
the number of people in Scotland diagnosed with the disease will increase 75% by 
2012. Awareness of the causes and symptoms of skin cancer is increasing, but the 
necessary accompanying change in behaviour is still many years behind countries 
such as Australia and New Zealand and we are likely to face the consequences of 
this for years to come.  

Macmillan believes that the regulation of sunbed parlours will play an important part 
in raising awareness of the risks of sunbed use and in protecting consumers, 
particularly children, from over exposure to its harmful effects. 

The very act of regulating salons will help to dispel the myth that sunbeds are not 
harmful and the provision of information is a vital part of raising awareness of the 
damaging effects of sunbed use. However, additional measures are required to 
minimise the risks associated with sunbed use and, in particular, to protect young 
people.  

General comments 

1. Provision of information 

Macmillan welcomes Government proposals for the compulsory display of vital 
information on the health risks of using sunbeds. This information should include the 
signs and symptoms of skin cancer. The ability to regulate for the display of 
information can contribute both to prevention and early diagnosis of skin cancer, by 
encouraging safer use of sunbeds and raising awareness of the risks. 

2. Licensing scheme 

Macmillan supports an enforceable licensing scheme for all premises operating 
sunbeds. We are concerned that without this, enforcement of regulations will not be 
a priority for local authority resources. A proper licensing scheme would also send 
out a strong message about the dangers of sunbed use. 

3. Children under 18 

Macmillan strongly supports a ban on the use of sunbeds by the under-18s. The 
risks from using sunbeds are higher for children and young people than for adults 
and the use of sunbeds when young is more likely to lead to it becoming a habit. 
Restricting sunbed use to over-18s emphasises that it is a damaging past time, such 
as with tobacco and alcohol. 

4. Unstaffed salons 
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All premises offering sunbeds should be properly supervised by trained staff and 
coin-operated and unstaffed operations should be banned. This not only would allow 
for proper monitoring of use by customers and, in particular, children but, equally, 
makes clear that sunbed use is something that should be done under supervision 
because of the risks.  

5. Staff training 

Staff working at salons should have the responsibility of managing the sunbed use of 
customers and at explaining the risks to them. Operators should be regulated to 
provide proper training for their staff in this regard. 

Kate Seymour 

Communications Manager 
Macmillan Cancer Support 

SUBMISSION FROM MELANOMA SUPPORT GROUP 

The Melanoma Support Group – Scotland, comprising of carers, melanoma patients 
and volunteers, welcome the opportunity to respond to the above. I would be 
pleased to give oral evidence and will answer any questions which may arise from 
the following.  

Melanoma if not treated with prompt surgery, can be incurable. Through education 
and by following simple sun protection measures, it is a mostly preventable disease.  

Dr Louisa Gordon of the Queensland Institute of Medical Research in a recently 
published study, estimated that 62 new cases of malignant melanoma each year 
could be attributed to solarium use. People who have only used a solarium once 
have a 22% increased risk of developing skin cancer.  

Exposure to normal sunlight, to allow sufficient synthesis of vitamin D, is achieved in 
twenty minutes a day in Scotland. While we appreciate that some skin diseases such 
as eczema and acne may benefit from greater exposure, requiring artificial UVA/UVB 
during the winter months, this should be prescribed by a clinician. Under these 
circumstances the risk benefit analysis will be discussed with the patient. UVA is 
meant to be the predominant wavelength in sunbeds, it is of no value in vitamin D 
synthesis. 

In drafting the Bill we would request that the legislation is clear, precise and not open 
to any other interpretation.  

We would recommend the work of the European Society of Skin Cancer Prevention: 
Proposed Code of Practice for Artificial Tanning, this can be found at web site; 

www.euroskin.eu/proposedcodeof.pdf 

Sub section 1. We would request the consideration of the following: 
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 The conditions for licensing of premises with sunbeds should mirror the 
conditions for licensed premises for the sale of alcohol.  

 The owner, premises and the operator should be licensed.  

 The cost of licences should reflect the responsibility of the licensee.  

 The Bill should require that owners and operators be of good character.  

 The Bill should define a minimum qualification for operators.  

 The operator on duty should be required to have this qualification on display.  

 The owner should be the main person to feel the effects of penalties for 
breach of regulations.  

 Sunbed premises should be open to inspection by Environmental Health 
Officers at any reasonable time without notice.  

 The penalty for breach of regulations should be sufficiently severe and should 
allow an Environmental Health Officer to close the premises immediately.  

 In the event of multiple breaches of legislation in salons under the same 
ownership, all licences should be withdrawn.  

 The cost of the licence should be appropriate to deter owners from risking its 
loss.  

 Unmanned sunbeds should be banned.  

Sub section 2  

The information to be provided should be: 

Sunbeds can cause cancer of the skin and eye. 

These cancers can kill you. 

(Type size not less than 250 point) (The word ―YOU‖ should be underlined) 

In Scotland between 1979 and 2005 - 14,039(1) people were diagnosed with 
invasive Melanoma of the skin. 

The age at which deaths occurred is 20 years onwards. 

158 people in Scotland died from melanoma in 2006. (1) 

This is not a curable disease. 

(Type size not less than 150 point) 
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We would recommend, in addition, the use of the notice proposed by the 
European Society of Skin Cancer Prevention. 

B. The information regarding the effects of sunbed use, should be a 
notice defined by statute as regards size, content, colour and size of 
type. 

C. This statutory notice should be purchased from HMSO for each 
sunbed, the outer door of the premises and each cash desk.  

D. A notice must be clearly visible beside each machine. There should 
also be a copy of this notice clearly visible prior to entry to the 
premises and at each cash desk.  

Sub section 3 

The Operator: The person responsible for managing the safe use of a sunbed.  

 This responsibility to include :  
 Ensuring the client is over 18 years of age and has read and understands the 

statutory notice.  
 The safe placing of the client in the sunbed, ensuring the client is wearing 

protective eyewear while in the sunbed.  
 Ensuring that the maximum time permitted for use is not breached.  
 Cleanliness of all equipment particularly eye protection.  

We would recommend a consent form as proposed by the European Society of 
Skin Cancer Prevention. 

The owner of the salon should be subject to the same requirements under the 
Act as the operator with the additional responsibility to ensure: 

A. that the sunbeds provided have sun lamps no more than the level of radiation to 
be expected in Scotland on a sunny day. We understand this to be the maximum 
level of radiation, which the majority of the population can tolerate, without 
developing erythema in a twenty-minute interval when not wearing sunscreen. 

B. that sunbeds are fitted with a timer which, on expiry of the maximum time, will turn 
off the power. 

C. that sunbeds are regularly serviced and comply with EN 60335-2-27 with regard 
to mechanical and electrical safety. 

The Health and Safety Executive advises employers to warn their employees: 

― Too much sunlight is harmful to your skin. A tan is a sign that your skin has been 
damaged. The damage is caused by ultraviolet (UV) rays in sunlight.  

You should take particular care if you have: 
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Fair of freckled skin that doesn‘t tan, or goes red or burns before it tans. 

Red or fair hair and light coloured eyes. A large number of moles.‖ 

―In the short term even mild reddening of the skin from sun exposure is a sign of 
damage. Sunburn can blister skin and make it peel. Too much sun speeds up ageing 
of the skin, making it leathery, mottled and wrinkled. The most serious effect is an 
increased chance of developing skin cancer‖.  

The H&SE advice is: 

―Keep your top on! 

Wear a hat with a brim or a flap that covers the ears and back of neck. 

Stay in the shade whenever possible, during breaks and especially at lunch time. 

Use a high factor sunscreen at least SPF 15 on any exposed skin. 

Drink plenty of water to avoid dehydration. 

Check your skin regularly for any unusual moles or spots. 

See a doctor promptly if you find anything that is changing shape, size or colour, 
itching or bleeding‖.  

Taking the above into account, why are we debating exposing people to levels of 
radiation far in excess of what they would experience as an outdoor worker and 
colluding with an industry which charges them for the privilege of damaging their 
health and creating a burden for the NHS?  

We would request that the following points are considered: 

Dr Harry Moseley reported to the Society for Radiological Protection January 2007, 
that of 133 sunbeds in 50 different facilities, 83% had sunbeds with UV output 
exceeding the limit laid down by the British and European standard.  

This suggests that self regulation is not appropriate. 

Tan Biz – www.tan-biz.co.uk [link no longer active] 
 reported ; Limiting of the output of sunbeds to 0.3W/m2.  

This will affect all new sunbeds from 23 July 2007 but we do not yet know when (or 
indeed whether) it will affect existing equipment in salons as at 22nd July 2007. ….. 

Lamp manufacturers are currently doing a great deal of testing to find out the 
minimum changes necessary to be compliant. 

The above is not in accordance with an industry which seeks to minimise risks. 
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Sunbed premises should be defined as any place where sunbeds are available. This 
to include clubs, sports facilities or any other premises.  

This legislation should prevent the hiring or sale of sunbeds for use in the home. 

Allowing a person under 18 years of age to use a sunbed, other than for prescribed 
medical treatment, be considered as child neglect. 

There is evidence from UK and EU expert bodies about the dangers of sunbeds, the 
general population is gradually becoming more aware see;  

www.bbc.co.uk/radio1/news/newsbeat/060503_sunbed.shtml [link no longer active]  

Death from melanoma is neither swift nor painless and it is in most cases avoidable. 

Let Scotland be the first country to ban sunbeds completely, it would be appropriate 
as our population has high numbers of people with types 1 & 2 skin.  

On economic grounds, the 14,039 people diagnosed with melanoma between 1979 
and 2005 would have had at minimum; excison of the lesion, pathology studies and 
reports, and would have been followed up for a minimum of five years being seen at 
dermatology clinics at 3 to 6 monthly intervals. The people who had thicker lesions 
and or secondaries would have required wider excision, grafting, sentinel node 
biopsies, block dissection of lymphatic glands, with loss of full limb function in many 
instances. Some would have gone on to require radiotherapy, chemotherapy and in 
many cases palliative care before losing their life to the disease. A health economist 
may be able to compute the financial costs to the NHS of this care, it would be a very 
considerable sum. Pain and suffering is not measurable. 

The loss of life for the 158 people who died in 2006 in Scotland, included a 22 year 
old university undergraduate and a 59 year old man, known to us. Their skills and 
contribution to society is immeasurable as is the loss to their families – from a mostly 
preventable disease. 

Leigh Smith TD RGN 

Melanoma Support Group - Scotland 

References: 

R.Mackie et al :Melanoma incidence and mortality in Scotland 1979 – 2003 British 
Journal of Cancer (2007) 96, 1772-1777 

General Register Office for Scotland date extracted August 2007 

European Society of Skin Cancer Prevention: Proposed Code of Practice for Artificial 
Tanning: 

www.euroskin.eu/proposedcodeof.pdf 
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Health & Safety Executive Skin at Work: Outdoor workers and sun exposure. 

The Society for Radiological Protection SRP2 (07) - Press Release 

www.tan-biz.co.uk [link no longer active] 
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SUBMISSION FROM THE NATIONAL SOCIETY OF ALLIED AND INDEPENDENT 
FUNERAL DIRECTORS 

Background to organisation 

The National Society of Allied & Independent Funeral Directors is a recognised UK 
Trade Association representing 600 corporate, independently owned funeral director 
members as well as 100 supplier/Associate members. Our members operate around 
1,000 funeral homes throughout the UK. Our Scottish branch, which operates 
independently has just over 100 members operating throughout Scotland.  

The Committee invited the views of all interested parties, organisations and 
individuals, in written evidence on the following points— 

We would respond as follows: 

 We are happy to confirm that we do support the general principles of the Bill 
and the key provisions it sets out? Indeed we would go as far as to say that 
we wish the UK Parliament would seek to enact similarly farsighted legislation 
on this important issue.  

 We do not believe that there are any omissions from the Bill that we would like 
to see added?  

 Our main area of concern on the new provisions contained in the bill would be 
the method of notification to the funeral director. Ideally we feel this should be 
made in writing and should contain information on the specific infection or 
infections present, not just its method of transmission (i.e. Blood or air borne). 
There can be a great difference between infections of a similar type and it is 
important that the funeral director knows specifically what infection is present 
to in order to make an informed decision on whether the remains can be 
embalmed, viewed, etc, and be able to provide accurate information to the 
client.  

It would seem to make good sense to us that a standardized form could be used so 
that consistency is obtained throughout Scotland  

Mervyn Pilley 

Chief Executive Officer 

The National Society of Allied and Independent Funeral Directors
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SUBMISSION FROM NHS BORDERS 

I am writing in my personal and professional capacity as Director for Public Health 
for NHS Borders, in response to the Scottish Parliament‘s Health and Sport 
Committee call for evidence seeking views from all interested parties on the general 
principles of the Public Health etc. (Scotland) Bill, which was introduced by the 
Scottish Government on 25 October 2007. 

I have been involved in various capacities as a Public Health Physician in Scotland 
over the last 10 years with the working groups involved in drafting this proposed Bill. 
I fully support the main purposes of the Bill to restate and amend the law on public 
health. I have worked as specialist Consultant for NHS Forth Valley in Health 
Protection for 4 years including experience in the Central Scotland E.coli 0157 
outbreak in 1996. For the last 8 years I have held the post of Director of Public 
Health for NHS Borders maintaining my experience and involvement in the field of 
Health Protection. 

I have represented the Scottish Group of Director‘s of Public Health on the drafting 
committees for this Bill over the years and on the Working Group defining the 
―competent person‖ role.  

I offer my individual experience to the Scottish Parliament‘s Health and Sport 
Committee including my recent experience of leading the Incident Control Team of 
NHS Borders in our response to the 2006 Fatal Anthrax Incident in Scottish Borders. 
I attach my report to NHS Borders Board on the incident including, debrief findings 
and recommendations which may inform the committee‘s views. I would be happy to 
discuss our experiences in more detail if members of the committee feel this would 
be helpful.  

In my personal and professional view, I believe that the difficulties we faced in 
managing the Anthrax incident would have been helped and valuable time could 
have been saved by having access to the comprehensive spread of legislation 
available within the provisions of the above Bill. 

In response to the specific consultation questions: 

Do you support the general principles of the Bill and the key provisions it sets 
out?  

I certainly do support the general principles enshrined in the Bill. The Bill updates a 
formidable and important array of legislation from the last century and I think that 
Scotland deserves access to powers of intervention appropriate to modern times, in 
order to protect the health of its people. I expect the legislation will only be used on 
rare but vital occasions.  

The evolution of modern infectious diseases like SARS and the impacts of increasing 
world travel and transmissibility of infections for example in our own experience of 
Anthrax, requires us to update our legislation at the earliest opportunity. 
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Are there any omissions from the Bill that you would like to see added? 

With the Mental Health Act legislation (2003), powers of compulsory treatment are 
available. Parliament may wish to consider similar powers and similar safeguards for 
the compulsory treatment of infectious diseases for the protection of the public. For 
example when treating cases of multi-drug resistant Tuberculosis (MDRTB), 
agencies in other countries there exist compulsory treatment powers to ensure that 
effective treatment for such conditions is administered to people who refuse to follow 
appropriate treatment regimes. Well recognised systems of Directly Observed 
Treatment orders are in place in countries like the USA.  

I fully recognise the rights of the individual to refuse an appropriate treatment but 
Parliament may wish to consider the impact of those rights on the rights of the 
population as a whole and the potential compromise to the rights to health of a 
person subsequently infected by contact with an individual who unreasonably 
refuses any appropriate treatment. 

Have you any comment on the practical implications of putting these 
provisions in place and the consideration of alternative approaches? 

I believe the practical implications of putting these provisions into practice are on the 
whole minimal in most events. In the rare and necessary case these provisions will 
be vital and will involve additional work for health protection agencies perhaps also 
including legal action.  

I believe the potential costs of enactment are more than balanced by the potential 
benefits. I will respond separately to the Financial Memorandum to this Bill.  

However, if the provisions are not put in place at the earliest opportunity, I believe 
that Scotland‘s capacity to respond adequately and appropriately to Health 
Protection threats including new, emerging and re-emerging infectious diseases will 
eventually be compromised.  

In conclusion, I fully support the enactment of this Bill. I consider it is a most 
important piece of legislation which will prove a huge contribution to the 
management of Scotland‘s Health Protection function. Please do not hesitate to 
contact me if I can be of any further assistance to the committee in terms of giving 
evidence.  

Dr Andrew Riley 
Director of Public Health 
NHS Borders
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SUBMISSION FROM NHS GRAMPIAN 

Thank you for the opportunity to provide evidence to the Scottish Parliament‘s Health 
and Sport Committee the Public Health (Scotland) Bill on behalf of NHS Grampian. 
We are broadly supportive of the Bill and recognise the need to replace the existing 
legislation. However, we do still have some concerns that we would like to see 
addressed and these are described below. 

Part 1 Section 3 Designation of competent persons by Health Boards 

We recognise that the qualifications of the competent person will be defined in the 
Regulations and that we will have a further opportunity to comment during the 
consultation. We also recognise that by including the detail in the Regulations allows 
the opportunity to revise the necessary qualifications in future as the public health 
workforce changes. 

The Bill provides for significant and wide ranging powers to protect the public health 
and includes compulsory medical examination and restriction of liberty through 
exclusion, restriction, quarantine and detention orders. We would like to take this 
opportunity to emphasise the importance of ensuring that the Health Board 
competent officer has the appropriate skills, knowledge and experience to enact 
these functions safely to both protect the public health and also to protect the rights 
of the individual. We are strongly of the view that to fulfil this role safely the Health 
Board competent person needs to have both clinical and public health skills, 
knowledge and experience and to be working within the accountability frameworks of 
the GMC or NMC. 

We also concerned about the controls for some of the more significant powers as 
currently they rely on one competent officer taking an application to the sheriff. There 
may be some situations where it would be preferable for 2 competent persons to 
sign the certificate. Also the use of these powers across Scotland should be 
reviewed on an annual basis by a commission or similar.  

Part 2 S 16 Notifiable organisms 

We consider the duty should be to notify to the Health Board of residence. For 
example as outlined in current draft NHS Grampian would receive some of the 
notifiable organisms both in and out of hours for Orkney and Shetland as the 
diagnostic laboratory is based in Aberdeen. The guidance should also address the 
implications for Genito Urinary Medicine and Occupational Health. 

As diagnostic laboratories may not have additional necessary resource to comply 
with the requirements of section 16 this duty may be more appropriately assigned to 
the Health Board.  
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Part 3 Public health investigations 

These are significant powers to investigate and there need to be greater clarity about 
who authorises the investigator to enter premises. As it is only necessary to 
approach the sheriff if a warrant is required the investigation should be authorised by 
the Local Authority and/or Health Board competent person. 

Section 30  

There needs to be greater clarity about which organisation is liable to pay 
compensation for any damage as a result of an investigation. Is it the employer of 
the investigator or the organisation that requests the investigation i.e. the NHS if 
leading the OCT/IMT that is liable for compensation? 

It needs to be clarified whether the right to compensation as a result of an 
investigation is just for damage to property or does it include damage to reputation.  

Part 4 Public Health functions of health boards 

It is not immediately apparent from the wording of the Bill that the new powers will 
only be enforced if not complied with voluntarily. 

Section 31 and subsequent sections 

We find it difficult to envisage situations where the Health Board should not attempt 
to explain the planned action prior to taking public health action. 

Section 33 Application to have a person medically examined  

It will be essential that the competent officer that requests a medical examination has 
both clinical and public health skills, knowledge and experience to ensure that the 
appropriate investigations are requested and is undertaken by the appropriate health 
care professional in the least intrusive and invasive manner. 

An explanation of proposed medical examination must always be given. 

The health care professional should have the right to decline the order to medically 
examine an individual. 

Section 35 Least invasive and least intrusive procedures  

We have serious concerns about the proposal that someone could be compelled to 
undergo an invasive or intrusive procedure against their will. Compulsory medical 
examination should be restricted to non invasive procedures as listed in Section 
35(2). 

Section 36 Medical examination of groups 

The order should be applied to each individual even if they are part of a group. 
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We have serious concerns that there is no provision for an individual or group to 
appeal against an order to be medically examined. 

Section 39 Quarantine 

How is it envisaged that compliance with a quarantine order will be enforced? 

Section 40, Section 42 and 51 Quarantine, removal to and detention in hospital 

Removal following a quarantine order or detention in hospital should only be 
undertaken by a constable. It is not appropriate for a Health Board of Local Authority 
officer to compulsorily remove an individual to quarantine. However we recognise 
that the sheriff may specify other officers in place of a constable. 

Section 41, 42, 43 44 and 47 Authorised steps 

The order should specify which health care professional is to carry out the authorised 
steps and in some circumstances it may be more appropriate for another 
professional to undertake these steps. We have serious concerns that it is proposed 
that these authorised steps could include invasive or intrusive procedures if the 
health care professional (undefined) considered it necessary.  

Section 56 and 57 Compensation 

Consideration should be given to extending compensation to carers who suffer loss 
as a result of exclusion of their dependant. Parents/guardians may not be able to 
attend work for a considerable period of time if their child has E coli O157 or other 
serious infections with public health implications. This would discourage them from 
seeking alternative childcare arrangements that might put others at risk.  

We understand that NHS Board will not be able to insure against claims for 
compensation and these costs could be significant especially in an area where we 
have a large number of high earners on short term contracts. Also we have recent 
experience of where a Local Authority had to pay compensation for many weeks for 
a case of TB.  

Section 62 and 63 Absconding from quarantine or hospital 

Persons absconding should only be taken into custody by a constable. It is not 
appropriate for a Health Board or Local Authority officer to take an individual into 
custody especially as this section allows entry at any time and the reasonable use of 
force.  

Part 6 Mortuaries etc  

Section 82-84 

The guidance should encourage local agreements to be drawn up between the NHS 
and Local Authorities that defines the parameters of each organisation and describes 
the support that could be offered to partner agency. 
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Section 86 Duty of health board where infected person dies 

Consideration should be given as to whether this responsibility should lie with the 
medical practitioner certifying the death as the health board competent person may 
not be aware if the case has not been notified. This would be relatively easy to 
implement in a hospital setting but will be much more difficult in a community setting. 

Section 88 

There should be greater clarity that Section 88 does not apply to bodies in 
mortuaries.  

Part 10 General and miscellaneous 

Section 98 Disclosure of information 

Sub section 2, 3, 4 and 6 are not consistent with subsection 5. In some 
circumstances information may need to be released to protect public health without 
the consent of the individual.  

Schedule 1 

Consideration should be given to adding Corynebacterium ulcerans, Clostridium 
perfringens and Mycobacterium bovis to notifiable organisms. As Food poisoning 
has been removed please consider a how a cluster of undiagnosed gastrointestinal 
infections may be notified and Food Poisoning may need to be re-instated. We also 
suggest epiglottitis is added as may be attributed to Haemophilus influenza type B. 
Any infections where public action is required or where a programme is being 
monitored should be included. Sexually transmitted infections should be included.  

Schedule 2  

We do not support the Local Authority competent person replacing the DMO under 
section 47 of the 1948 National Assistance Act. This power applies to a person not 
premises and therefore the request to the sheriff to order removal of a person should 
be made by the Health Board competent officer.  

Provision of legal advice to support application to the Sheriff 

It would be useful if there could be greater clarity about the provision of legal advice 
if an application is prepared for the Sheriff and who will bear these costs - the NHS 
Board or the Central Legal Office. Will the CLO bill NHS Boards for all activity 
undertaken under the various sections of this Bill. There will also be cost associated 
with the preparation and administration of any applications 

Protecting the Public Heath on Offshore Oil /Gas Installations 

Offshore installations are outwith the jurisdiction of both the Local Authority and the 
NHS and therefore none of the powers outlined in the Bill will apply offshore. 
However the principles enshrined in the Bill should be drawn to the attention of the 

415



Health and Safety Executive (HSE) who are the enforcing authority offshore and 
there should be greater clarity about who provides the public health advice to the 
HSE on the management of infectious disease incidents/outbreaks in the offshore 
environment.  

Dr Lesley Wilkie 
Director of Public Health 
NHS Grampian  

 

SUBMISSION FROM NHS LANARKSHIRE  

This is a collective response on behalf of the Scottish Directors of Public Health, in 
response to the Scottish Parliament‘s Health and Sport Committee call for evidence 
seeking views from all interested parties on the general principles of the Public 
Health etc. (Scotland) Bill, which was introduced by the Scottish Government on 25 
October 2007. 

This group has provided a representative to the relevant advisory groups involved in 
the drafting of this important Bill in Scotland over the last 10 years. We welcome this 
opportunity to comment and establish our views on the general principles of the Bill. 
We fully support the main purposes of the Bill to restate and amend the law on public 
health.  

In our professional view, we believe that the difficulties faced in managing recent 
public health incidents, for example, the recent case of anthrax in Scottish Borders 
could have been assisted by having access to the comprehensive spread of 
legislation available within the provisions of the above Bill. 

There are a number of specific issues we would wish the Committee to 
consider 

1. The Directors of Public Health feel that the provisions of the Bill including the 
Financial Memorandum do not comment on the adequacy or otherwise of 
individual Boards' health protection resources. Each individual Board will have 
to assess and plan for its own capacity issues in response to the implications 
of the Bill when it is enacted.  

2. The transfer of powers from local authorities to Health Boards was an initial 
concern to members of this group. After helpful clarification, this concern has 
been addressed. Our understanding is that Health Boards are now to be 
made responsible for any legal action which might be required to medically 
examine, quarantine and remove and detain in hospital. We anticipate that 
such powers would only be used in very rare circumstances, where there is a 
significant risk to public health and where the individual does not accept 
constraints or examination voluntarily.  

3. The existing powers have been used only very rarely and with great difficulty. 
Experience reported indicates that under the present legislation, cases can 
take up to six weeks to reach an appropriate conclusion. For some infections 
this is clearly not acceptable in terms of potential public health risk.  
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4. The quarantine power is a new one, but we do not feel it is one that Health 
Boards are going to use at all lightly. Its use, we anticipate will be where there 
is potential to save lives and prevent the spread of disease.  

5. We recognise that Boards will be accountable for these decisions and 
responsible for any concomitant legal action. In respect of exclusions and 
restrictions, the DMO of the Health Board effectively carries out this work at 
the moment. When this Act is in place there will be proper legislative backing 
and the Boards will also handle any appeals which are made.  

6. Another key concern from members of this group was that the investigative 
functions of Environmental Health Officers (EHOs) in public health incidents, 
where they related to infectious people, were to be transferred to Health 
Boards. We are happy to know that this is not the case. Furthermore these 
EHO functions will continue as at present, co-operating as necessary with 
public health personnel. This was clarified with the Public Health Legislation 
Reference Group in July of this year and we understand that this will be 
clarified formally in the documentation supporting the enactment of the Bill.  

This group has been represented on the working group to help define the ‗competent 
persons' required under this legislation, rather than the DMO function of previous 
legislation. We are content that the legislation will not require the retraining of 
existing public health personnel to meet the necessary standards, but will simply 
ensure that a wider range of skills and expertise are recognised as competent, over 
and above those presently in place. 

The role of the DMO in medical prioritisation for housing allocations was raised and 
we are grateful for the clarification that Health Boards do not have any statutory 
obligation to local authorities on this issue. 

The enactment of the Bill will need draft Regulations which will set out the proposed 
qualifications of Health Board and Local Authority 'competent persons'. Directors of 
Public Health will we expect, be consulted, with others, on those regulations.  

Comprehensive guidance will need to be issued before the provisions in the Bill, 
once enacted, are introduced. We are also assured that Directors of Public Health in 
Scotland will be involved in that important work. We have already responded 
separately to the Finance Committee of the Scottish Parliament in respect of the 
Financial Memorandum. 

In response to the specific consultation questions: 

 Do you support the general principles of the Bill and the key provisions it sets 
out?  

We support the general principles enshrined in the Bill. The Bill updates a formidable 
and important array of legislation including Acts laid down over one hundred years 
ago. We believe that Scotland should have access to powers of intervention 
appropriate to modern times, in order to protect the health of its people. We 
anticipate that the legislation will only be used on rare but vital occasions.  

417



The evolution of modern infectious diseases like SARS and the impacts of increasing 
world travel and transmissibility of infections, for example, in our own experience of 
Anthrax, requires us to update our legislation at the earliest opportunity. 

 Are there any omissions from the Bill that you would like to see added?  

The Bill sets out powers of compulsory detention and investigation (least intrusive) 
and this is welcome. There has also been some discussion about whether, in line 
with the Mental Health Act (2003) legislation, powers of compulsory treatment should 
be available. Our members recognise the difficult debate in suggesting that 
Parliament may wish to consider similar powers and similar safeguards for the 
compulsory treatment of infectious diseases for the protection of the public. For 
example, when treating cases of multi-drug resistant Tuberculosis (MDRTB), 
agencies in other countries have access to compulsory treatment powers to ensure 
that effective treatment for such conditions is administered to people who refuse to 
follow appropriate treatment regimes.  

Such views are not unanimously held within the specialty of Public Health and we 
recognise the rights of the individual to appeal an order or to refuse an appropriate 
treatment. However, we feel it is important to consider the impact of those rights on 
the rights of the population as a whole and the potential compromise to the rights to 
health of a person, subsequently infected by contact with an individual, who 
unreasonably refuses any appropriate treatment.  

 Have you any comment on the practical implications of putting these 
provisions in place and the consideration of alternative approaches?  

We believe the practical implications of putting these provisions into practice are on 
the whole of minimal impact in most anticipated circumstances. In the rare and 
necessary case, however, we feel these provisions will be vital and will involve some 
additional work for health protection agencies perhaps also including legal action.  

We also believe after helpful clarification from colleagues in the Scottish Government 
that the potential costs of enactment will be balanced by the potential benefits. As a 
group we have responded separately to the Financial Committee in respect of the 
Financial Memorandum accompanying this Bill.  

In conclusion we, as the Scottish Directors of Public Health Group, believe the 
provisions within the Bill should be enacted at the earliest opportunity. If the Bill does 
not go through, Scotland will once again rely on outdated legislation albeit well 
drafted at the time, 110 years ago. The risk remains that Scotland‘s capacity to 
respond adequately, effectively and appropriately to Health Protection threats may 
be compromised without this legislation. Those threats include: new, emerging and 
re-emerging infectious diseases and other threats to Public Health, Environmental, 
Chemical, Biological or Radiological.  

We fully support the enactment of this Bill. We consider it is a most important piece 
of legislation which will contribute immensely to the effective management of 
Scotland‘s Health Protection function. 
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Dr D C Moir 
Director of Public Health 
Lanarkshire NHS Board 

 

SUBMISSION FROM NHS TAYSIDE CONSULTANT AND SPECIALIST / 
SPECIALITY REGISTRARS IN PUBLIC HEALTH MEDICINE 

In response to your request for comments, we discussed the new legislation 
amongst the Tayside Consultants in Public Health Medicine and have agreed the 
following feedback. 

In general, we welcome the new legislation, which will enable us to deliver health 
protection in a more effective and up to date legal context. 

It is helpful that the new legislation identifies public health functions relating to people 
as an NHS responsibility, and those relating to premises as a local authority 
responsibility. However, it should be recognised that in our everyday practice, the 
NHS co-operates routinely with local authority Environmental Health services to 
ensure that people are not subject to repeated questioning. An example is enteric 
surveillance, where our surveillance interview covers ―people‖ issues such as onset 
and duration of symptoms, at the same time as ―premises‖ issues, such as locations 
where food has been consumed within the disease incubation period. Hopefully the 
legal separation will not result in fragmentation of a public health approach that has 
served us so well for so many years. 

We felt a very important issue is the change in responsibility for providing 
compensation to those whom we require to be excluded from work for public health 
reasons. We are aware currently that the number of claims made is very small. 
However, we consider that currently there are significant issues for people in low 
paid or temporary jobs; either they may not report symptoms in order to remain 
available for work, (it is common in some areas of work that non attendance means 
no pay), or if they do report symptoms, the financial consequences of public health 
exclusion may be unreasonably challenging. A related issue is the significant cost to 
parents of maintaining an excluded child away from nursery care; in many instances, 
this may result in significant financial hardship, or the parent may seek alternative 
informal care arrangements that are less satisfactory from a public health 
perspective. We therefore feel that we would need to actively encourage claims for 
compensation and this may impact on the costs associated with implementing the 
new legislation. We are also mindful that the NHS does not routinely provide this 
type of funding for people in other areas of the care it provides. The mechanism for 
providing compensation will need to be rapid and responsive, since the 
compensation is provided for the expenses of daily living. We have some concerns 
as to the ability of the NHS to provide such a service, and we are clear that current 
NHS health protection services do not have the capacity or capability that would be 
required. 
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The new legislation also provides for increased public health powers, which will need 
to be exercised by NHS staff when faced with an overwhelming emergency, e.g. 
Pandemic flu. This aspect of the legislation will have significant training implications. 

We are particularly concerned at the current lack of a definition of an NHS 
―competent person‖. The health protection actions of requiring home quarantine, 
ordering compulsory medical examination, assessing which essential investigations 
will be most effective and least invasive, will all undoubtedly require the skills of an 
individual who has both medical training and public health training. The actions we 
have identified above do not constitute routine public health practice and therefore it 
is unlikely that a protocol will be appropriate for those who do not have combined 
medical and public health training. It is essential that this is taken into account in the 
preparation of the regulations associated with the primary legislation. 

We recognise that the emergency powers can be enacted within the existing ethical 
framework of public health practice i.e. without patient consent if necessary, but have 
concern that other clinicians may find it problematic if called upon to undertake an 
examination which has been ordered for public health reasons, but against the 
expressed wishes of the patient. As well as the ethical issues, this also raises 
practical issues. It is unclear whether it is anticipated that such examinations would 
be undertaken by an agency other than the NHS, e.g. by police doctors. Whether 
undertaken within or outwith the NHS, there may well be issues for the health 
protection service in achieving engagement of appropriately experienced and skilled 
clinicians. 

The new legislation will also require the production of a local area Health Protection 
Plan — it is certain that significant additional resource will be required for 
development and maintenance of such a plan from health protection, finance and 
management professionals in the NI-IS, and in partner organisations particularly 
local authorities. The requirement for such resource cannot be managed simply by 
including the Health Protection Plan as part of another plan. 

In general we are also supportive of a stand alone Area Health Protection Plan for 
two reasons, - firstly, it raises the profile of the health protection function, and 
secondly the production involves multi- agency working amongst a group of 
professionals who have never previously been involved in this type of local planning. 

Finally, we have carefully considered the schedule for notifiable diseases and the 
schedule for notifiable organisms. We welcome most of the changes that have been 
made to this aspect of the legislation. However, we recognise that a practical 
consequence of the removal of ―food poisoning‖ from the list of notifiable diseases 
may be the delay in notifying possible outbreaks at an early stage. Quite frequently, 
an outbreak can occur, and require public health management prior to the 
identification of an organism; if we await notification of an organism we may have 
already missed the opportunity to prevent subsequent cases; if we receive early 
warning that an outbreak of illness has occurred, we are better placed to act quickly. 
We believe that this should be addressed specifically in Sections 12—15 of the 
Public Health (Scotland) Bill. 
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We hope that these comments will be useful in further preparation of the Bill and the 
associated regulations. We are happy to provide further information or clarification if 
that would be of assistance. 

Dr Drew Walker 

Director of Public Health and on behalf of NHS Tayside Consultants and Specialist / 
Specialty Registrars in Public Health Medicine 

 

SUBMISSION FROM NORTH LANARKSHIRE COUNCIL 

The Committee has invited the views of all interested parties, organisations and 
individuals, in written evidence on the following points and the response of North 
Lanarkshire Council to each point is as follows: 

Do you support the general principles of the Bill and the key provisions it sets 
out?  

North Lanarkshire Council supports the general principles of the bill and the key 
provisions. North Lanarkshire Council has already assured sufficient mortuary 
provision and has commenced the process of preparing a Health Protection Plan 
with Lanarkshire Health Board. 

North Lanarkshire Council welcomes the additional statutory nuisance provisions, 
including the introduction of fixed penalty notice provisions, in the Bill and supports 
the provision to create a power for Ministers to amend S79 of the Environmental 
Protection Act 1990 through regulations. 

Are there any omissions from the Bill that you would like to see added? 

Section 23 of the Bill outlines the powers of an Investigator, and details the 
information, records, articles and evidence that can be copied, taken or removed 
from premises during an investigation. Provision should be made to require the 
investigator to leave a notice or receipt with the owner, occupier or person in charge 
detailing the items taken. This is good enforcement practice and removes any 
consequent disputes over what was taken or otherwise during an investigation, and 
provides a link in the chain of evidence as an investigation develops. 

Section 95(3) of the Bill refers to the financial aspects of the proposed fixed penalty 
notice regime. It is suggested that where a fixed penalty remains unpaid after the 
expiry of the period for payment of the penalty it is enforceable in like manner as an 
extract registered decree arbitral bearing a warrant for execution issued by the 
sheriff for any sheriffdom. It is unlikely that all nuisance matters will be referred to the 
Procurator Fiscal, and when they are it is unlikely that all will be pursued, and this 
would give provision for Local Authorities to follow up in a practical manner any 
unpaid fixed penalty notices. Without this provision, or a similar provision, non 
payment of a fixed penalty notice may become the norm. 
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Have you any comment on the practical implications of putting these 
provisions in place and the consideration of alternative approaches? 

North Lanarkshire Council has no comment on the practical implications. The bill is 
sensible and formalises many areas of good practice already in place or planned.  

Robert Steenson 
Environmental Health Manager, Environmental Services 
North Lanarkshire Council 

 

SUBMISSION FROM PERTH AND KINROSS COUNCIL 

The updating of legislation dating back to 1897 is welcomed and in terms of the 

questions posed by this call for evidence my views are as follows: 

Q: Do you support the general principles of the Bill and the key provisions it sets 

out? 

A: I support the general provisions on the Bill and welcome the clear division -

of responsibilities between Council and Health Board and the requirement for 

us to co operate particularly in the preparation of a Health Protection Plan 

Q: Are there any omissions from the Bill that you would like to see added? 

A: Clostridium Perfriagens has been omitted from the list of organisms 

Q: Have you any comment on the practical implications of putting these provisions in 

place end the consideration of alternative approaches? 

A: In practical terms the Bill creates clarity. The extension to the list of 

statutory nuisances is accepted. 

These provisions extend our activities but are expected to have minimal impact on 

staff resources.  

 

Donald Stewart 

Head of Environmental and Consumer Services  

Perth and Kinross Council 
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SUBMISSION FROM PROFESSOR SHEILA MCLEAN, UNIVERSITY OF 
GLASGOW 

I have read this Bill with interest. As requested, I have considered whether or not 
there are any human rights implications give the terms of the Bill. 

Clearly, the primary human rights considerations have been carefully considered, but 
I do have one question that perhaps should be addressed. Although specific rights – 
such as the right to private and family life – have been taken into account, it seems 
to me that the question of proportionality, which is also part of Convention 
jurisprudence, may not have been thought through quite so carefully. The list of 
conditions and organisms which trigger the effects of the Bill seem to vary 
considerably in terms of risk and management, yet, if I am reading the Bill properly, 
any of them could trigger mandatory reporting and even deprivation of liberty. While 
this might be understandable in the case, for example, of rabies, it seems arguably 
disproportionate in the case of, for example, norovirus. Presumably the reason for 
including the latter is essentially epidemiological, but since the most recent advice is 
not to bother consulting a doctor, it seems unlikely that the aim of maintaining 
accurate statistical evidence will be met.  

Moreover, given the discretion accorded to the person designated to decide on what 
is a significant risk to public health, it is possible that decisions will be uneven across 
the country, which might also lead to human rights based concerns. It may be that a 
tighter definition of ‗significant risk‘ would be of benefit. 

One other issue to raise is the manner of transmission of the organisms. As far as I 
can see, some are acquired merely through exposure while others require some 
form of activity. Again, it may be that some groups in the community - for example, 
gay men, intravenous drug users and haemophiliacs - might find the apparent 
equiperation of these kinds of methods of spreading the condition discriminatory. I 
would question whether there is a reason for not including Porcine Enogenous 
Retroviruses on the list of organisms? The recent deregulatory moves in respect of 
xenotransplantation might arguably make it more likely that PERVs could become a 
problem. I am attaching a brief article on this for information. 

I trust that these brief comments are of some value. 

Professor Sheila A.M. McLean 
School of Law, 
Glasgow University  

 

SUBMISSION FROM THE ROYAL COLLEGE OF GENERAL PRACTITIONERS 

The Royal College of General Practitioners (RCGP) is the academic organisation in 
the UK for general practitioners. Itsaim is to encourage and maintain the highest 
standards of general medical practice and act as the ‗voice‘ of general practitioners 
on education, training and issues around standards of care for patients. 
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The College in Scotland came into existence in 1953 (one year after the UK 
College), when a Scottish Council was created to take forward the College‘s 
interests within the Scottish Health Service. We currently represent over 4000 GP 
members and Associates in Training throughout Scotland. In addition to a base in 
Edinburgh, the College in Scotland is represented through five regional faculty 
offices in Edinburgh, Aberdeen, Inverness, Dundee and Glasgow. 

This consultation document was disseminated to the RCGP Scottish Council, and 
also to our Faculty Board members. 

The consultation document you supplied posed specific questions which are cited 
below with the RCGP Scotland response below each: 

 Do you support the general principles of the Bill and the key provisions it sets 
out?  

RCGP Scotland supports the general principles of the Bill as outlined. 

 Are there any omissions from the Bill that you would like to see added?  

In reference to Paragraph 39- We feel that in addition to the proposed duty on sun-
bed owners to display an appropriate notice we suggest placing them under a legal 
responsibility to notify and ask if the prospective client understands it. If the client 
does not understand the notice the session should not proceed.  

 Have you any comment on the practical implications of putting these 
provisions in place and the consideration of alternative approaches?  

In reference to Paragraph 45- Currently, it is unclear if there is already a provision in 
place for dealing with excess noise. If not we would like to propose that it be included 
e.g. excessively noisy car exhausts and motorbikes as these can be detrimental to a 
persons mentalhealth, particularly the chronically unwell and the elderly.  

We hope that you find these comments useful and look forward to seeing the final 
draft of the Bill. 

Dr Kenneth Lawton 
Chair, Royal College of General Practitioners 

 

SUBMISSION FROM THE ROYAL COLLEGE OF NURSING SCOTLAND 

The Royal College of Nursing (RCN) is the UK‘s largest professional association and 
union for nurses with around 390,000 members, of which over 37,500 are in 
Scotland. The majority of RCN members work in the NHS, with approximately a 
quarter working in the independent sector. RCN is a charity registered in Scotland 
and we are committed to provide public benefit in the delivery of our work. We 
engage locally, nationally and internationally to promote standards of care, and the 
interests of patients and of the profession. In addition, the RCN is a major contributor 
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to the development of nursing practice, standards of care and health policy. Nurses 
and health care support workers make up the majority of those working in health 
services and their contribution is vital to delivery of the Scottish Government‘s health 
policy objectives. 

The Royal College of Nursing in Scotland welcomes the broad principles of the 
Public Health etc. (Scotland) Bill. Updated legislation in this area, contained in a 
single Act, should help to ensure consistency of practice and transparency in the 
delivery of public health services for both nurses and the people of Scotland. In a 
large part, this Bill clearly lays out the duties and responsibilities of individual parties 
and organisations involved in the prevention, investigation and treatment of major 
public health incidents. Given recent public health incidents in Scotland, such as the 
Anthrax contamination in the Borders, the Scottish Government is to be 
congratulated for prioritising this area of work. 

Whilst we support the introduction of a new Public Health Bill, we do have a number 
of specific concerns in the drafting which we will follow up in detail with the Scottish 
Government and members of the Health and Sport Committee as this legislation 
progresses. We are raising these issues through a Stage 1 submission; however, as 
we feel they are of such significance as to impact on the debate of general 
principles. 

1. The new post of ―health board competent person‖ will carry wide ranging and, 
potentially, controversial powers. They will, for example, be able to limit the 
movement and activities of an individual without recourse to the courts. RCN 
Scotland is deeply concerned that the qualifications and qualities of the individuals 
appointed to these roles are not yet clear and do not appear on the face of the Bill. 
We welcome news from the Scottish Government Bill team that proposals on the 
regulations specifying the role will accompany the passage of the Bill through 
parliament. However, until this role is clarified the consequences of many of the 
provisions in this Bill remain very difficult to asses in any detail as we simply do not 
know who will implement them. 

Given the Scottish Government‘s assurances on this matter, we trust that there will 
be sufficient time for debate on the outline regulations for health board competent 
persons as the detail of the primary legislation is considered and we look forward to 
commenting separately on this matter. 

2. As presented the Bill gives the duty to notify suspicion of relevant infections, 
contamination and health risk states to registered medical practitioners and directors 
of diagnostic laboratories alone. As such registered nurses are under no duty to 
notify any suspicion of relevant infection or contamination. Although we appreciate 
the Scottish Government‘s intention to reduce the bureaucracy of the notification 
process by attempting to legislate against multiple reporting, RCN believes that the 
wording of these provisions is problematic on a number of fronts: 

A. The wording of the relevant sections of the Bill (s13(1) and s14(1)) requires 
notification on reasonable grounds of suspicion by a registered medical practitioner 
who ―is attending‖ a particular individual. The clearest interpretation of these clauses 
is that a physician must be physically present with the individual about whom a 
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suspicion is to be raised. The use of ―attending‖ in North American medical circles – 
broadly meaning registered with or leading on treatment – is not common parlance in 
the UK. As such we believe that the current wording would simply front-load 
additional bureaucracy, resulting in trained and competent nurses being forced to 
call out a doctor before the duty to notify can be discharged. We note also that, in 
suspicion of serious infection or contamination, there may be a public health risk in 
increasing the number of people attending any individual. 

B. Increasing numbers of health services, particularly in remote areas, are delivered 
by nurses who may not have easy access to a registered medical practitioner. 
Nurse-only island services are one example of this. We ask the committee to 
consider how timely notification by a registered medical practitioner could be 
ensured on an island community with nurse-led services during poor weather. This is 
simply not practicable.  

C. Finally, the wording of the Bill is contrary to the wider policy principles of current 
Scottish Government policy, which is to value the professional judgement of nurses 
and nurture the professional responsibility of nursing in delivering Scotland‘s 
healthcare agenda. Many registered nurses lead multi-disciplinary delivery teams, 
work independently in community and clinic settings, prescribe medicines and take 
on specialist roles. In many cases, particularly as more care is delivered in the home, 
nurses are likely to be the most appropriate person to raise suspicion and RCN 
Scotland would expect nurses‘ professional judgement to be sufficient in such 
circumstances. 

Whilst formal diagnosis remains the preserve of registered medical practitioners, 
suspicion based on clinical professional judgement does not. RCN Scotland hopes 
that these sections of the Bill will be amended to clarify responsibilities appropriately 
in modern, Scottish healthcare settings. 

3. RCN Scotland is uncomfortable with the presumption of enforcement in the use of 
the orders in the Bill, particular those relating to medical examination. Though we 
understand that the policy intention is that these powers would only be invoked as a 
last resort, the drafting of the Bill does not make this point clear at all and implies a 
rather heavy handed approach to implementation. We believe that key provisions of 
the Bill should be re-worded to clarify that orders in the legislation should only follow 
the refusal of an individual to abide by requests for voluntary compliance. 

4. There is no provision in this Bill for any monitoring of or reporting on the 
enactment of this legislation, despite its far-reaching provisions and the potential for 
serious infringement of individual human rights. As a reasonable check and measure 
of this legislation‘s impact – intended or otherwise - and to equality-check its 
implementation, RCN Scotland would like to see a duty placed on Ministers to 
produce an annual report to the Scottish Parliament on the discharge of functions 
under this Act. We believe this level of transparency would give added protection to 
those clinicians and other professionals charged with carrying out their duties under 
this Act. Such a move would require the Scottish Government to develop accurate 
reporting mechanisms with Scottish NHS Boards and Local Authorities on the use of 
medical examination, exclusion, restriction, detention and quarantine orders, as well 
as on the use of notifications and the discharge of investigations. We understand 
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that some of these powers, in their current incarnation, are not monitored at all. This 
is a cause for concern. 

Such an amendment would match a similar provision, which was inserted in the 
Protection of Vulnerable Groups (Scotland) Act 2007 at section 86C when concerns 
were raised at the potential impact of the Government‘s sweeping vetting and barring 
powers. 

5. Finally, RCN members engaged in discussions on the Bill as introduced have 
raised concerns about the potential for abuse and violence against healthcare staff 
charged with discharging duties under this legislation. Although this is an issue for 
later guidance, particularly around the content of Joint Public Health Protection Plans 
which must contain reference to the health and safety of staff, RCN Scotland wishes 
to bring to the attention of committee members the wider potential consequences of 
this Act that must be considered during the legislative debate. 

RCN Scotland looks forward to working with committee members and the Scottish 
Government in addressing our concerns during the passage of the Bill. However, 
these specific issues aside, the members we have consulted generally welcome the 
introduction of a Public Health Bill for Scotland which will clarify the duties, powers 
and responsibilities of all parties within a single Act, which is fit for purpose in the 
21st Century.  

We believe that, with specific amendments to the primary legislation and adequate 
discussion over key regulations and guidance, this Bill could offer a much improved 
public health framework for Scottish nurses and healthcare support workers.  

Rachel Cackett 
Policy Advisor 
Royal College of Nursing Scotland
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SUBMISSION FROM THE ROYAL COLLEGE OF PHYSICIANS OF EDINBURGH 

The Royal College of Physicians of Edinburgh is pleased to have the opportunity to 
comment on the general principles of the Public Health etc. (Scotland) Bill, the main 
purpose of which is to modernise, clarify, strengthen and amend the law on public 
health.  

The context of new and threatening communicable diseases, rapid global means of 
dissemination of disease, high expectation of public health security and better 
surveillance and control possibilities means that clinicians can now look with greater 
confidence to their work taking place in a supportive, legislative environment. 

There are a number of specific issues which are worthy of consideration. For 
instance, the quarantine power is new, and its use will be where there is potential to 
save lives and prevent the spread of disease. It is likely to be used infrequently but is 
appropriate in the new circumstances we find ourselves, in an era of potential 
nuclear, chemical and biological threats of unknown origin.  

In response to the specific consultation questions:  

Do you support the general principles of the Bill and the key provisions it sets 
out?  

The general principles enshrined in the Bill have clear merit. The Bill updates a 
formidable and important array of legislation including Acts laid down over one 
hundred years ago. Scotland should have access to powers of intervention 
appropriate to modern times in order to protect the health of its people. Legislation is 
likely to be used only on rare but vital occasions. Equally, it is important for public 
confidence to have balance and fairness in laws designed to protect health, but can 
infringe liberty and restrict choice. 

The evolution of modern infectious diseases like SARS and the impact of increasing 
world travel and transmissibility of infections require the legislation to be updated at 
the earliest opportunity. The timing, scope and content of the Bill are welcome. 

The section on notification of disease is welcome and overdue; its capacity to be 
flexible in the face of new diseases and syndrome types is a good feature. 

Are there any omissions from the Bill that you would like to see added? 

In line with the Mental Health Act (2003) legislation, powers of compulsory treatment 
are available. It may be helpful to consider similar powers and similar safeguards for 
the compulsory treatment of infectious diseases for the protection of the public, as in 
other countries when treating multi drug resistant tuberculosis where there are 
compulsory treatment powers to ensure that effective treatment for such conditions 
is administered to people who refuse to follow appropriate treatment regimes.  

Such views are not unanimously held and the rights of the individual to appeal an 
order, to refuse an appropriate treatment is recognised, but need to be considered 
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due to the impact of those rights on the rights of the population as a whole, and the 
potential compromise to the rights to health of a person subsequently infected by 
contact with an individual who unreasonably refuses any appropriate treatment.  

Legislators must therefore not underestimate the present and future threat of disease 
to public health, even with seemingly familiar and curable disease such as TB, and, 
vitally, the public perception of personal security. 

Have you any comment on the practical implications of putting these 
provisions in place and the consideration of alternative approaches? 

The practical implications of putting these provisions into practice are likely to be 
minimal in most anticipated circumstances. However, in some circumstances, such 
provisions may be vital and involve some additional work for health protection 
agencies and also legal action. There will be training implications for several 
specialist groups of clinicians from several disciplines to understand the new 
legal arrangements in relation to their work. We also recommend that the 
Government encourages debate and discussion on matters of public and 
professional concern that will arise over time in relation to the human rights 
and ethical implications of actions taken under the provisions of the Bill when 
enacted. 

The proposals for qualifications of responsible officers drawn from the health-related 
professions, and the role of clinicians, are balanced and fair. Interests such as our 
own will monitor carefully the extra demands that may be expected of clinicians, and 
seek to ensure that standards of practice across the professional disciplines are high 
and can command public confidence. 

It is, therefore, appropriate that the provisions within the Bill should be enacted at the 
earliest opportunity. If the Bill does not go through, Scotland will once again rely on 
outdated legislation, albeit well drafted at the time. The risk remains that Scotland‘s 
capacity to respond adequately, effectively and appropriately to Health Protection 
threats may be compromised without this legislation. Those threats include: new, 
emerging and re-emerging infectious diseases and other threats to Public Health, 
Environmental, Chemical, Biological or Radiological.  

The Royal College of Physicians of Edinburgh supports this important piece of 
legislation which will contribute to supporting the effective clinical practice of 
physicians working in specific demanding roles, and to the management of 
Scotland‘s Health Protection function.  

John Collins 
Secretary 
Royal College of Physicians of Edinburgh

429



 

SUBMISSION FROM THE ROYAL PHARMACEUTICAL SOCIETY OF GREAT 
BRITAIN 

The Royal Pharmaceutical Society of Great Britain (RPSGB) welcomes the 
opportunity to respond to the Health and Sport Committee‘s call for written evidence 
on the Public Health Etc (Scotland) Bill.  

Before doing so we would wish to remind the Committee of the major role that 
pharmacists play in improving the public‘s health, firstly through the easy access that 
the public has to community pharmacies (research indicates that 99% of all Scots 
can get to their local pharmacy by car, walking or by public transport within 20 
minutes) and secondly, the way in which community pharmacies have developed a 
wide range of services, outlined below, which are designed to tackle many of today‘s 
pressing public health issues. 

We also wish to take this opportunity to welcome the commitment made by the 
Cabinet Secretary for Health and Wellbeing in her statement to the Scottish 
Parliament on December 12th 2007 on the Government‘s Health Strategy where she 
indicated the Government‘s intention to ―enhance the role of community 
pharmacies”.  

The RPSGB particularly welcomes the Government‘s intention to establish 5 pilot 
projects aimed at providing walk in access to a range of primary care services at 
major commuter points and is prepared to work with the Government, and the 
Committee, to ensure that implementation following these pilot projects can be rolled 
out throughout Scotland. 

Pharmacists are professionals, dedicated to protecting and improving the public‘s 
health as part of the multidisciplinary health and social care team. Increasingly, in 
Scotland and across the UK, Public Health practice is multidisciplinary and with the 
development of a Defined Register for public health specialists there are now 
pharmacists with demonstrated competencies at consultant level. This will ensure 
that appropriately qualified staff from any discipline can undertake a role in public 
health. It is important that any new legislation encompasses this direction of travel. 

Pharmacy for Health: the Way Forward for Pharmaceutical Public Health in 
Scotland1recognises the potential, often untapped, contribution pharmacy can make 
to improve the public‘s health and the need to engage all pharmacists in the public 
health agenda and to utilise their skills and experience to the full. Pharmacists and 
their staff in all sectors, including hospital, primary care and in the community, 
contribute to all areas of public health: health protection, health and social care 
quality and health improvement. However, health improvement is the area where 
pharmacy can make the greatest impact on people‘s health. There is a need to 
integrate pharmacy into the wider public health workforce throughout the UK, 
including Scotland.  

Community pharmacies play an important role within the NHS and the community as 
a whole because of the accessibility of pharmacy and are therefore in a prime 
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position to deliver services that improve the nation‘s health. A Pharmaceutical Public 
Health Service is now one of the four core elements of the new Pharmaceutical Care 
Services Contract for community pharmacies in Scotland. 

Community pharmacists have always played a role in promoting, maintaining and 
improving the health of the communities they serve. They are based in the heart of 
communities, in rural as well as deprived inner city areas, in town centres and 
suburbs. Situated on high streets, in shopping centres and on housing estates, they 
gain a particular understanding of the needs of members of their communities 
through daily interactions with patients and customers. Community pharmacists are 
often patients first point of contact, and for some their only contact, with a healthcare 
professional. Engaging with communities through day-to-day activities, which might 
include the provision of advice to parents of young children, the care and support of 
drug misusers, visits to the homes of older and housebound people and advice on 
smoking cessation, pharmacists already make a significant contribution to public 
health. 

There is excellent evidence that demonstrates the positive impact pharmacists have 
on the public‘s health2, 3. Some of the areas where pharmacy contributes effectively 
to public health include: 

Reducing Smoking 

 Opportunistic brief advice  
 No-smoking campaigns  
 Specialist NHS stop smoking services, including provision of Nicotine 

Replacement Therapy (NRT)  

Heart disease, Strokes and Cancer 

 Information and advice on healthy lifestyles (smoking, diet, physical activity, 
etc.)  

 Campaigns – national and/or local  
 Secondary prevention  
 Risk factor monitoring & advice  

Sexual Health 

 Provision of emergency hormonal contraception (EHC)  
 Supply of condoms  
 Signposting to other sources of help, support and advice  
 Sexual health advice and screening  
 Test and treat e.g. for Chlamydia  

Obesity among Children 

 Targeted information and advice on diet & physical activity  
 Weight reduction programmes  
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Reducing Health Inequalities 

 Signposting to services: housing, support to families with young children, 
health literacy, financial advice  

 Targeted services to reduce smoking, improve diet, increase exercise, reduce 
risk of coronary heart disease (CHD)  

Long-term Conditions 

 Support to patients and to other health and social care professionals in the 
effective use of medicines  

 Promotion of healthy lifestyles  
 Disease-specific care management  

Services for Substance Misusers 

 Supervised consumption of methadone and other medicines  
 Needle and syringe exchange schemes  
 Pro-active health information and advice  

Immunisation Services 

 Identifying and referring patients  
 Offering clinic/floor space to other health professionals  
 Administration of vaccines  

The Royal Pharmaceutical Society of Great Britain - Who we are? 

The Royal Pharmaceutical Society of Great Britain (RPSGB) is the professional and 
regulatory body for pharmacists in Scotland, England, and Wales. The primary 
objectives of the Society are to lead, regulate, develop and represent the profession 
of pharmacy. 

The Society leads and supports the development of the profession within the context 
of the public benefit. This includes the advancement of science, practice, education 
and knowledge in pharmacy. In addition, it promotes the profession‘s policies and 
views to a range of external stakeholders in a number of different fora. 

The Society has responsibility for a wide range of functions that combine to assure 
competence and fitness to practise. These include controlled entry into the 
profession, education, registration, setting and enforcing professional standards, 
promoting good practice, providing support for improvement, dealing with poor 
performance, dealing with misconduct and removal from the register. 

The Scottish Pharmacy Board, which is elected by pharmacists in Scotland, provides 
leadership and support to extend and develop the profession‘s contribution to health 
and health care for the people of Scotland. 
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The Public Health etc (Scotland) Bill: Formal Response 

The Royal Pharmaceutical Society of Great Britain supports the revision of public 
health legislation in Scotland, much of which is outdated and does not reflect current 
issues and organisational arrangements. Legislation to protect the health of the 
public is one cornerstone of effective Public Health Practice. A modern day public 
health approach accepts the importance of collective responsibility for improvements 
in health and prevention of disease. 

Responses to some of the specific questions posed in the consultation document 
follow. 

Question 1 - Organisational Authority 

1.3 Whether there should be a requirement for the production of local Health 
Protection Plans and Statements, to be incorporated within Community Plans or 
Health Improvement Plans/Local Delivery Plans 

A local Health Protection Plan is important but could be incorporated into the local 
Health Improvement Plan because there is considerable overlap between the two 
areas.  

1.6 (a) Whether the provision and statutory role for a DMO should be retained in new 
legislation 

The statutory role of the DMO should be retained and this person should be dual 
qualified in public health and medicine to ensure the necessary expertise to manage 
the complexities of the function, whilst drawing on the skills of a multidisciplinary 
public health team.  

1.6 (b) If the role is retained should this role be a joint appointment between LA and 
NHS 

We think this role should remain embedded within the NHS given the health related 
responsibilities. 

1.6 (c) If the role is retained, should we define qualifications/professions eligible to 
fulfil this role 

Yes, as above. 

1.7 Whether legislation should require that certain outcomes, including those which 
restrict liberty, need input from a competent person and, in particular, a professional 
with defined qualifications 

Yes, this is essential because of the implications of restriction of liberty and the need 
for these to be based on sound assessments of individual and population risks. 

1.8 If so, whether these qualifications should be defined in regulations or guidance 
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Yes, these should be defined and enforceable. 

1.9 Whether powers for Scottish Ministers to intervene in public health matters 
should follow the principles already established in legislation 

Yes. 

Question 2 - Notification Options 

2.1 A new system of statutory notification to public health agencies, which a) has two 
lists: one on notifiable conditions and the second on reportable hazards 

Agreed.  

d) Includes the option to place a statutory duty on doctors to inform the patients of 
the notifiable condition as soon as possible 

This should probably be a professional responsibility rather than a statutory one, 
given the problems of enforcing such issues.  

e) Defines a ―reportable hazard‖ as any micro-organism or environmental hazard 

This definition is very wide and needs clearer parameters. 

2.3 The proposal that the key issues to be considered prior to making a new 
condition or hazard reportable should be: a) cultural and moral sensitivities b) public 
health significance c) current ethical and legal guidance d) commercial 
considerations e) resource and quality issues 

Public health has to be the main priority, although other issues may be taken into 
consideration in the ongoing management. 

2.4 Whether to continue to exclude sexually transmitted infections from any new 
notification system and whether any other disease or condition be excluded 

STIs should be included as notifiable conditions. 

Additional comments 

Drug alerts  

With an increasing range of potent GSL medicines available from general retail 
outlets such as corner shops, supermarkets and garages, as well as registered 
pharmacies, there is a need to review the process of issuing drug alerts. At the 
moment there is a dual responsibility between the NHS for NHS settings (e.g. 
community pharmacies) and the LA for non-pharmacy outlets. This has the potential 
to lead to inconsistencies of timing and management that could be both confusing 
and potentially hazardous for the public. There should be a more robust process of 
co-ordination between the LA and NHS at either Scottish or local level, with this 
made explicit.  
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Andrea Smith 
Principal Policy Advisor - Scotland 
Royal Pharmaceutical Society of Great Britain 
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SUBMISSION FROM ROSPA 

In response to the Call for Evidence in relation to the Public Health Bill (Scotland), 
the Royal Society for the Prevention of Accidents wish to support those respondents 
highlighting perceived omissions from the original proposal 

http://www.scotland.gov.uk/Resource/Doc/173902/0048516.pdf 

Unintentional injuries are a major public health issue within industrialised nations, the 
majority of disabling injuries to employees actually occur outside the workplace, 
inside employees homes, on the road, or whilst they are involved in 
leisure/recreational activities (1). It is estimated that in the UK, disability from injury is 
responsible for a considerably greater burden of potential healthy life years lost than 
those lost from cancer or heart disease and stroke (2). In Scotland, for each person 
killed at work, six die as a consequence of an accident in the home, and nine as a 
consequence of road accidents occurring outside the workplace (3). A recent survey 
undertaken by the Chartered Institute of Personnel and Development (4) identifies 
employee absence as a consequence of home/family responsibilities as more 
significant than that attributed to work-related injuries/accidents. 

It is critical that strategies to create both a healthier and wealthier Scotland are 
intertwined to improve our Public Health; a more holistic approach to identifying the 
impact of unintentional injury is fundamental to our success. Scotland has a 
diminishing and aging population, a relatively low birth rate and low level 
immigration, when compared with the remainder of the UK (5). Scotland has a poor 
health record by both UK and European standards, and high levels or inequality in 
terms of health outcomes for different socio-economic groups (6).  
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Yet unintentional injury which has been clearly identified as one of the main causes 
of death and the most common cause of emergency hospital admission to our most 
important ‗natural resource‘ our children (aged under 15) (7) remains a hidden issue 
in relation to the Public Health Bill (Scotland). 

Dr Karen McDonnell 
Head of RoSPA Scotland 
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SUBMISSION FROM THE SCOTTISH CLINICAL VIROLOGY CONSULTANTS 
GROUP  

Thank you for the opportunity to comment to the Scottish Parliament Health & 
Support Committee on the above Bill. As hospital doctors working in diagnostic 
virology laboratories within the NHS, we have the following concerns and 
comments:- 

Part 2, section 16, Notifiable organisms: Duties of directors of diagnostic 
laboratories and Section 17, Notifiable organisms: Offences. 

With regard to these, we are deeply concerned that diagnostic laboratories may not 
be given the additional necessary resource to comply with the requirements of 
section 16. As individual consultants with no personal control over supporting 
resources, we are concerned that such an offence might render the ―director‖ of the 
―diagnostic laboratory‖ to a fine and/or imprisonment for up to 12 months for not 
complying. Our view is that management processes to ensure that diagnostic 

436

http://www.isdscotland.org/
http://www.scotland.gov.uk/Resource/Doc/47171/0013513.pdf


laboratories are adequately resourced to comply with these additional duties are an 
issue, and suggest that a possible alternative is that the NHS Board or hospital 
senior management team should be responsible, not the director of the laboratory. 

Schedule 1: Part 1 Notifiable Diseases and Part 2 Notifiable Organisms: 

Varicella-Zoster virus (VZV): 

We note the absence of chickenpox in the notifiable diseases list and presence of 
―Varicella virus‖ in the notifiable organisms. The correct name for this virus is 
Varicella-Zoster virus (VZV), which causes both chickenpox and shingles. Is it the 
intention of this Bill that all laboratory diagnoses of VZV, whether due to chickenpox 
or shingles, should be notifiable? Has it been moved from the notifiable diseases to 
the notifiable organisms list because of only wanting to have laboratory-confirmed 
diagnoses? If so, the people notified will be a mixture of those seriously ill and those 
where the clinical diagnosis is in doubt (and may be very mild) for both chickenpox 
and shingles. We wonder if this change is related to possible consideration of active 
childhood immunisation against VZV 

Viral diarrhoea: 

We note the presence of Norovirus in the notifiable organisms but are unclear why 
with it being included, rotavirus is not. Just as there is a licenced vaccine for 
prevention of chickenpox, there is also one for rotavirus, although neither is as yet 
part of the childhood immunisation programme.  

Any other clinically significant pathogens found in blood:  

In our opinion, this statement is too vague. In the immunocompromised, this would 
include organisms such as Adenovirus, Cytomegalovirus and Epstein-Barr virus, 
none of which is of Health Protection importance. However, HIV, which is specifically 
excluded as a sexually transmitted infection, is certainly a ―clinically significant 
pathogen found in blood‖. 

Omission from the Bill: 

We would like to draw to your attention that management of incidents offshore can 
be problematic. For example, investigation and management of unexplained 
outbreaks of gastrointestinal disease or respiratory illness can be problematic. This 
is because the remit is outwith that of both Health Protection and also of 
Environmental Health, but within that of the Health & Safety Executive. We feel that 
this anomaly should be addressed. 

Pamela Molyneaux 
Consultant Virologist and Convenor of Scottish Clinical Virology Consultants Group
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EVIDENCE FROM THE SCOTTISH COUNCIL OF JEWISH COMMUNITIES 

The Scottish Council of Jewish Communities welcomes the general provisions of the 
Public Health etc (Scotland) Bill. The impact of the majority of the Bill appears no 
different for the Jewish community than for any other community in Scotland. 
However, the provisions of Part 6, ―Mortuaries etc‖, could potentially impact on 
religious requirements after a person has died. 

Halachah (Jewish Law) regards the human body – including all body parts, and 
tissue – as sacrosanct, and requires that it should always be treated with dignity. 
According to Halachah, there should be as little interference with a dead body as 
possible, it should not be left unattended, and burial should take place as early as 
possible, preferably before sunset on the day that death occurred. Any delay, or 
procedures such as a post-mortem examination, are therefore likely to be particularly 
distressing to the family of the deceased. In addition, the shivah (initial period of 
mourning) cannot begin until after the burial has taken place, and consequently any 
postponement will delay the grieving process, and inevitably cause great 
psychological stress to the bereaved.  

Clauses 82 - 83 

We support the requirement in clauses 82-83 of the Bill for Local Authorities and 
Health Boards to ensure adequate mortuary provision. However, we suggest that, in 
addition to providing ―premises and facilities‖ for the temporary storage of bodies and 
for post-mortem examination, these should also be required to include facilities for 
any relatives who wish to stay with the body until after the burial. Ideally there should 
be more than one area, so that, for example, families of different religions, or of 
none, would be able to occupy separate spaces, so as not to disturb each other‘s 
ritual and the start of the grieving process. 

Clauses 85 - 86 

We welcome the explicit statement in 85(8)(b) that ―disposal … includes preparation 
of the body for burial or cremation‖, and recommend that the Explanatory Note 
should clarify that this includes preparations required by religious observance, for 
example, such as those generally undertaken for Jewish people by the local Jewish 
Burial Society, or Chevrah Kadishah.  

We also welcome the requirement for the Health Board to give detailed and accurate 
information about the risk of infection or contamination to anyone with responsibility 
for disposal of the body (and therefore anyone with responsibility for preparing the 
body for burial), and to advise them about appropriate precautions. This will enable 
the Chevrah Kadishah and similar organisationsto carry out their work with greater 
confidence. 

Clauses 87- 88 

Although, where possible, many observant Jews prefer to watch over the body at 
home in the short time between death and burial, the saving of life (pikuach nefesh) 
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takes precedence, and so would not conflict with a requirement for the body to be 
removed to a mortuary where there is an immediate risk to public health.  

We trust that the power of the sheriff to order immediate disposal of the body will 
only be invoked where the risk to public health is significant and immediate. 
However, when applied, it is unlikely to cause difficulties for the Jewish community, 
since, as already stated, Jewish law requires burial to take place as soon after death 
as is practically possible. It should however be noted that any disposal other than 
burial would be strongly resisted, as Jewish law does not permit cremation.  

Conclusion 

In summary, we welcome the provisions of this Bill, and are pleased that its 
provisions are such as to accommodate Jewish practice. 

Note: The Scottish Council of Jewish Communities is the representative body of all 
the Jewish communities in Scotland comprising Glasgow, Edinburgh, Aberdeen and 
Dundee as well as the more loosely linked groups of the Jewish Network of Argyll 
and the Highlands, and of students studying in Scottish Universities and Colleges.  

In preparing this response we have consulted widely among members of the Scottish 
Jewish community. 

Leah Granat 
Scottish Council for Jewish Community 

 

SUBMISSION FROM THE SCOTTISH COUNCIL ON HUMAN BIOETHICS 

The Scottish Council on Human Bioethics (SCHB) is an independent, non-partisan, 
non-religious registered Scottish charity comprising doctors, lawyers, psychologists, 
ethicists and other professionals from disciplines associated with medical ethics. 

The SCHB subscribes to the principles set out in the United Nations Universal 
Declaration of Human Rights which was adopted and proclaimed by the UN General 
Assembly by resolution 217A (III) on 10 December 1948. 

The SCHB is grateful to the Scottish Parliament for this opportunity to respond to the 
consultation entitled Inquiry into the Public Health etc. (Scotland) Bill. It welcomes 
the Committee‘s intent to promote public consultation, understanding and discussion 
on public health. 

In addressing the consultation, the SCHB has formulated the following responses, 
which can be made publicly available by the Committee: 

Consultation response on behalf of the Scottish Council on Human Bioethics:  

The Scottish Council on Human Bioethics, generally, supports the provisions 
presented in the Public Health etc. (Scotland) Bill. 
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However, in drafting new legislation relating to public health, the Scottish Council on 
Human Bioethics (SCHB) is of the view that the Scottish government should ensure 
that it respects the following Council of Europe Conventions:  

- Convention for the Protection of Human Rights and Fundamental Freedoms (CETS 
No.: 5)47  

More specifically, this states in:  

Article 51 – Right to liberty and security  

4 Everyone who is deprived of his liberty by arrest or detention shall be entitled to 
take proceedings by which the lawfulness of his detention shall be decided speedily 
by a court and his release ordered if the detention is not lawful. 

The Scottish Council on Human Bioethics also supports the right of a detained 
person to appeal at each stage of his or her detention, quarantine or medical 
examination. However, this appeal should be able to take place at regular intervals 
of time if a risk of infection is long-lasting. For example, this would be the case if a 
new zoonosis arose after xenotransplantation.  

- Convention on Human Rights and Biomedicine (CETS No.: 164)48 : 

More specifically, this states in:  

Article2 – Primacy of the human being 

The interests and welfare of the human being shall prevail over the sole interest of 
society or science. 

In the Explanatory Report of this Convention it is indicted under article 2 that49: 

21. This article affirms the primacy of the human being over the sole interest of 
science or society. Priority is given to the former, which must in principle take 
precedence over the latter in the event of a conflict between them. One of the 
important fields of application of this principle concerns research, as covered by the 
provisions of Chapter V of this Convention. 

22. The whole Convention, the aim of which is to protect human rights and dignity, is 
inspired by the principle of the primacy of the human being, and all its articles must 
be interpreted in this light. 

Article26 – Restrictions on the exercise of the rights 

1 No restrictions shall be placed on the exercise of the rights and protective 
provisions contained in this Convention other than such as are prescribed by law and 
are necessary in a democratic society in the interest of public safety, for the 
prevention of crime, for the protection of public health or for the protection of the 
rights and freedoms of others.  
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In the Explanatory Report of this Convention it is indicted under article 26 
that50: 

150. Compulsory isolation of a patient with a serious infectious disease, where 
necessary, is a typical example of an exception for reason of the protection of public 
health. 

159. The reasons mentioned in Article 26.1 should not be regarded as justifying an 
absolute exception to the rights secured by the Convention. To be admissible, 
restrictions must be prescribed by law and be necessary in a democratic society for 
the protection of the collective interest in question or for the protection of individual 
interests, that is the rights and freedom of others. These conditions must be 
interpreted in the light of the criteria established with regard to the same concepts by 
the case-law of the European Court of Human Rights. In particular, the restrictions 
must meet the criteria of necessity, proportionality and subsidiarity, taking into 
account the social and cultural conditions proper to each State. The term "prescribed 
by law" should be interpreted in accordance with the meaning usually given to it by 
the European Court of Human Rights, that is a formal law is not required and each 
State may adopt the form of domestic law it considers most appropriate. 

Note: Though the UK has not signed nor ratified this Convention on Human Rights 
and Bioemedicine, the Scottish Council on Human Bioethics believes that it should 
do so as soon as possible. Indeed, it has already been ratified by 21 European 
states, with a further 13 signing their intention to ratify. 

Dr Calum MacKellar 
Director of Research 
Scottish Council on Human Bioethics 
 
47

 Convention for the Protection of Human Rights and Fundamental Freedoms 
http://conventions.coe.int/Treaty/en/Treaties/Word/005.doc 
48

 Convention on Human Rights and Biomedicine, 
http://conventions.coe.int/Treaty/en/Treaties/Word/164.doc 
49

 Explanatory Report to the Convention on Human Rights and Biomedicine, 
http://conventions.coe.int/Treaty/en/Reports/Html/164.htm  
50

 Explanatory Report to the Convention on Human Rights and Biomedicine, 
http://conventions.coe.int/Treaty/en/Reports/Html/164.htm  

 

SUBMISSION FROM THE SCOTTISH INTER FAITH COUNCIL  

Baha'i perspective with reference to Public Health etc bill  

The Baha'i perspective on the treatment of the body after death is very much based 
on respect for and the dignity of the individual. The body should be treated 
respectfully whatever the procedure. 

Cremation is against Baha'i Law but it is acceptable that Public Health requirements 
may deem it necessary.  
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It may also be helpful to refer to the recent publication:- 

NHS Education for Scotland -a multi faith resource for healthcare staff and I believe 
Tom Harrigan has been working on faith perspectives on the treatment of bodies 
inmortuaries. 

Rita Docherty 
Executive Committee Member 
The Scottish Inter Faith Council 

SUBMISSION FROM THE SCOTTISH ENVIRONMENT PROTECTION AGENCY 

Thank you for providing the Scottish Environment Protection Agency (SEPA) with the 
opportunity to submit written evidence on the Public Health etc (Scotland) Bill. SEPA 
welcomes the opportunity to contribute to the process of scrutinising the content of 
the Public Health etc. (Scotland) Bill. 

The Committee has asked that we submit written evidence with regard to the issues 
raised by the Bill relating to statutory nuisances and amendments to the 
Environmental protection Act 1990, and so we will restrict our comments to this 
matter. We have previously been invited to submit evidence on the Bill as a whole, 
but other than this issue we have little to add to our response to the original 
consultation, so this response constitutes our only written evidence. 

The draft Bill proposes three new categories of ―statutory nuisance‖ within Section79 
(1) of the Environmental Protection Act 1990 (―EPA‖). These relate to insect 
nuisance, artificial light nuisance and land covered with water. As with the other 
statutory nuisances listed in Section 79 (1) of EPA, it is the local authority who is 
given powers to deal with such statutory nuisances under Section 80 of EPA. 

SEPA does, however, have one comment to make. Section 93 of the Bill proposes 
inserting as paragraph (ea) ―any land covered with water which is in such a state as 
to be prejudicial to health or nuisance‖ as a new category of ―statutory nuisance‖ 
within Section 79(1) of EPA. Situations may arise where a circumstance falling within 
this new category of ―statutory nuisance‖ is something which would also constitute a 
controlled activity under the Water Environment (Controlled Activities) (Scotland) 
Regulations 2005 (which are Regulations made under the Water Environment and 
Water Services (Scotland) Act 2003). In Section 79(10) of EPA already lists the 
categories of statutory nuisance where the local authority requires the consent of the 
Secretary of State before instituting summary proceedings under the EPA. The 
purpose of this section was to avoid dual regulation. SEPA would therefore 
suggesting that, in order to avoid dual regulation in respect of the new paragraph 
(ea), Section 79(10) of the EPA be amended along the lines of saying:- 

―A local authority shall not without the consent of the Secretary of State institute 
summary proceedings under this Part in respect of a nuisance falling within 
paragraph (b), (d), (e) (ea) or (g) and in relation to Scotland, paragraph (ga), of 
subsection (1) above if proceedings in respect thereof might be instituted under Part 
I or under regulations under section 2 of the Pollution Prevention and Control Act 

442



1999 or under regulations under Part 1 of the Water Environment and Water 
Services (Scotland) Act 2003.” (Suggested amendments highlighted in bold). 

As a public body committed to openness and transparency, SEPA feels it is 
appropriate that this response be placed on the public record. 

Colin Bayes 
Director of Environmental Improvement and Protection 
Scottish Environmental Protection Agency 
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ANNEXE D – REPORT FROM THE SUBORDINATE LEGISLATION COMMITTEE 

Subordinate Legislation Committee 

Public Health etc. (Scotland) Bill at Stage 1 

The Committee reports to the lead committee as follows— 

Introduction 

1. At its meetings on 27 November, 11 December and 18 December 2007, the 
Subordinate Legislation Committee considered the delegated powers provisions in 
the Public Health etc. (Scotland) Bill at Stage 1. The Committee submits this report 
to the Health and Sport Committee, as the lead committee for the Bill, under Rule 
9.6.2 of Standing Orders. 

2. The Scottish Government provided the Parliament with a memorandum on the 
delegated powers provisions in the Bill. 

3. The Committee‘s correspondence with the Scottish Government is reproduced in 
Annexes 1 and 2. 

Delegated Powers Provisions 

4. The Committee considered each of the delegated powers provisions in the Bill. 
The Committee approves without further comment: sections 3, 5, 68, 71, 90, 102 and 
108.  

Section 12: Lists of notifiable diseases and notifiable organisms 

5. The Committee noted that Part 1 of schedule 1 to the Bill contains a list of 
―notifiable diseases‖ and Part 2 of schedule 1 contains a list of ―notifiable organisms‖. 
Section 12 (2) provides a power to amend the list by adding, removing or varying the 
description of an item. The power is subject to negative procedure. Before adding or 
varying Ministers must be satisfied that the item concerned is likely to give rise to a 
significant risk to public health. 

6. The Committee was of the view that it was acceptable in principle to provide a 
power to make regulations to amend both of the lists so that new circumstances 
giving rise to a public health risk could be readily incorporated within the scheme of 
the Bill. Similarly, the Committee recognised value in being able to remove entries 
from the list where there was no longer any public health risk associated with them 
that merited the various notification obligations set out in the Bill. However, it was 
concerned that there was no public health test applicable to Ministers' actions in 
removing entries from the list (as there is in respect of the exercise of the power to 
add new or vary existing entries), nor was it convinced that the use of negative 
procedure was appropriate in all cases (given that the power permits amendment to 
be made to the text of the Bill) and sought further clarification from the Scottish 
Government.  
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7. In its response at Annex 1, the Scottish Government stressed the importance of 
the requirements for notification of diseases and organisms which pose a risk to 
public health. While admitting that speed is more important in cases of adding entries 
to the list, the Scottish Government would prefer to adopt the same procedure for 
removing entries to permit additions and removals to take place at the same time.  

8. In light of the Scottish Government‘s response the Committee accepts that, in the 
circumstances, it is appropriate to provide Ministers with a power to insert new 
entries or amend entries in the schedule quickly so as to deal with any public health 
emergency or anticipated emergency which may arise. Ministers are required to be 
satisfied that there is, or is likely to be, a significant risk to public health. The 
Committee considers that this is a fairly stringent test. Also section 12(4) specifies 
certain matters to which Ministers must have regard when applying the test. This 
gives further comfort to the specification of negative procedure.  

9. Whilst the Committee accepts the Scottish Government‘s point that it would be 
convenient if Ministers could remove items from the list at the same time as adding 
new entries, it queried whether this was likely to occur often in practice. It would 
anticipate that new entries will most likely be required as a result of developments or 
events which occur unexpectedly. It is not clear that the circumstances which would 
precipitate a decision for removal would often occur at the same time as the need for 
inclusion of new entries.  

10. The Scottish Government suggested that affirmative procedure for such a 
process may not be seen as an effective use of Parliament‘s time. The Committee 
considers that in assessing the level of scrutiny appropriate to a particular power the 
importance of the matter and the breadth of the power conferred on the Scottish 
Government requires to be balanced against the use of Parliamentary time. It 
considers that it may be easier to strike that balance were Ministers tied to 
requirements to consider the public health implications of their actions as a check on 
their power. The Committee noted that as the Bill is drafted the exercise of the power 
is fettered only by the prospect of a motion for annulment.  

11. The Committee was not convinced by the arguments put forward by the Scottish 
Government in its response, and sought further justification for the need for an open 
power to remove diseases and organisms from schedule 1. It asked whether the 
Scottish Government would consider restricting the power of removal in a similar 
way to the power to add or vary the schedule. In particular, it was asked if it would 
agree to require Ministers to consider and be satisfied that a particular matter no 
longer posed a significant risk to public health before exercising the power to  
remove it from schedule 1. 

12. In its further response at Annex 2, the Scottish Government helpfully drew 
attention to the general duty in section 1(1) of the Bill placed on the Scottish 
Ministers to make provision for the purpose of protecting public health. It considers 
that, while this is not equivalent in effect to prescribing a precondition on executive 
action (for example the requirement set out in section 12(3) of the Bill requiring 
Ministers to be satisfied on certain matters before making regulations), it does  
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13. provide an additional check on the way in which Ministers could exercise their 
power under section 12(2)(b) to remove an item from the list in schedule 1. The 
Committee considers that it would be an unusual use of power to remove something 
from the list if that were to conflict with the duty to protect public health.  

The Committee therefore considers – 

o that the delegation of the power under section 12(2) is acceptable 
in principle;  

o that the use of negative procedure is appropriate; and  
o that the application of the duty placed on the Scottish Ministers 

under section 1(1) of the Bill to make provision for the purpose of 
the protection of public health is sufficient safeguard to ensure 
the exercise of the power in section 12(2)(b) does not pose a risk 
to public health.  

14. The Committee also asked the Scottish Government to clarify the meaning of the 
generic expression ―any other clinical significant pathogen found in blood‖ used in 
schedule 1 which was thought to be ambiguous. The Scottish Government‘s 
response is set out in Annex 2. 

15. The Committee noted that there was no real clarity in the response provided by 
the Scottish Government as to how this would be interpreted. The Committee notes 
that should a specific organism (or related disease) be identifiable as a result of 
notifications under the general term, then it is the Scottish Government‘s intention 
that these would require to be added to the list for certainty. The Committee 
considers that this may simply illustrate how broad the generic term can be in its 
effect or that it provides insufficient certainty as to the scope of the schedule if 
individual identification and listing is ―necessary‖ as the Scottish Government 
describes. The development of guidance by the Scottish Ministers may be welcomed 
but criminal offences are committed in respect of omissions to notify those items that 
appear in schedule 1 and guidance is not the most appropriate vehicle to provide 
additional clarity as to the scope of offences.  

16. The Committee therefore draws the attention of the lead committee to the 
potential ambiguity in the operation of this provision and strongly 
recommends that it be given further examination. 

Section 19: Notifiable diseases etc: further provision 

17. Section 19 provides a power to make further provision as to certain matters 
relating to discharge of the duties to provide information concerning notifiable 
diseases and organisms contained in the Bill. 

18. Subject to further comments below, the Committee is content in principle with the 
power, set out in subsection (1) as this relates to administrative matters , namely the 
form, manner and circumstances in which information required under the provisions 
of the Bill mentioned in section 12(1)(a) is to be provided. It is also content that the 
power is subject to negative procedure. 
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19. However, the Committee noted that the power is supplemented by the provision 
in subsection (2) that permits Ministers, when making such regulations, to amend or 
repeal, or otherwise modify, any enactment, including the parent Act. This seemed to 
the Committee to be a very wide power given the fact that it is taken in the context of 
regulations relating to the form, manner and circumstances in which information 
required under the parent Act is to be provided.  

20. In particular the Committee noted that at various points in the Bill, specific time 
limits are specified which could be the subject of amendment using the power under 
section 19. If the determination of the time within which notification must be made is 
properly a technical administrative matter, then the Committee considered that the 
Scottish Government‘s argument in favour of negative procedure may carry sufficient 
weight. However, the power is broader in that it can be used in relation to 
enactments other than the Bill itself. In addition, the Committee noted that it may be 
considered that the appropriate length of time available before criminal liability is 
incurred for failing to notify, is not entirely a technical regulatory provision but a 
matter of principle. The Committee considered that the Parliament would wish to be 
satisfied that adequate time is allowed in the circumstances before a criminal penalty 
is imposed, or that the circumstances in which the Scottish Government may depart 
from that through subordinate legislation are more clearly defined. On this basis, the 
Committee considered that further justification for the provision of such a wide power 
subject only to negative procedure was required. 

21. The Committee therefore asked the Scottish Government to provide further 
justification for the width of this power, to explain in what circumstances it envisaged 
exercising this power, and whether the scope of the power could be less widely 
drawn. It also sought further justification from the Scottish Government for the need 
to use negative procedure for such a wide power to amend primary legislation.  

22. In its response at Annex 2, the Scottish Government accepted that this is an 
unusual use of negative procedure, but considered that as the provision that can be 
made under this power relates to technical aspects of the process of notification, the 
lower level of parliamentary scrutiny can be justified. It argued that in order to be 
able to take account of changes in the manner of communication in the future or 
structural changes in the provision of health services or organisations, then ability to 
amend the Bill is required.  

23. The Committee considers that on balance the scope of the power is sufficiently 
limited to merit the application of negative procedure. While, it notes that section 
19(1)(a)(v) specifically contemplates provision to be made as to the time within which 
information is to be provided which could alter provision to this effect already made 
on the face of the Bill or in other enactments, it is appropriate to allow Ministers 
sufficient flexibility to match the notification requirements to public health conditions 
that emerge over time.  

24. The Committee therefore accepts the delegation of this power in principle 
and the Government’s explanation for the use of negative procedure.  
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Section 25: Investigatory powers – supplementary  

25. The Committee noted that subsection (3) of section 25 confers a power on the 
Scottish Ministers to make regulations subject to negative procedure. These 
regulations can confer such powers on investigators as Ministers consider necessary 
for the purposes of public health investigations. By virtue of subsection (4) of section 
25 such regulations may modify any enactment, including the parent Act.  

26. The Committee expressed concern about the scope and nature of this power, 
and the procedure to which it is subject. It noted that sections 22 to 24 of the Bill 
already confer extensive powers on investigators. The need for a power to confer 
additional powers by way of regulations was not obvious to the Committee. It was 
also not obvious that conferring such powers by way of subordinate legislation was 
appropriate given the sensitive areas of public health policy in which such 
investigatory powers will be exercised. The Committee noted that there are also 
human rights implications in conferring such powers, since they will be exercised in 
relation to areas of people‘s lives (in particular health issues) which are afforded 
protection by Article 8 of the European Convention of Human Rights (right to respect 
for privacy).  

27. In addition, the Committee noted that the power is wide – Ministers can confer 
any power which they consider necessary for a public health investigation. There 
also did not appear to be any restrictions on this. Given the power to modify any 
enactment in the course of conferring additional functions by regulations made under 
section 25(3), it was not clear to the Committee if it was intended that such powers 
could conflict with, or undermine, the powers already conferred by sections 22 to 24. 
Against that background, the Committee considered that there was an argument that 
it would be preferable to have a list of powers on the face of the Bill. This would allow 
proper analysis of them (including in particular any human rights implications) at the 
stage Parliament is approving the general principles in the Bill. The Committee 
invited the Scottish Government to comment on this analysis and provide further 
justification for its approach. 

28. The Committee also noted that a wide power to modify any enactment is again 
included by virtue of subsection (4), and this is open to the same objections as are 
outlined above in relation to the power at section 19(2), especially as the exercise of 
this power is subject only to negative procedure. The Committee therefore, also 
sought further justification from the Scottish Government on the appropriateness of 
negative procedure for such a wide power to amend primary legislation.  

29. The Scottish Government‘s response is at Annex 1. The Committee considered 
that the Scottish Government‘s response did not fully address its concerns. The 
response suggested that amendments to the Bill would be supplementary and would 
not undermine the effect of the existing provisions, but does not argue that the power 
is in fact limited to that effect. The Committee noted that the supplementary power to 
amend primary legislation only arises in the context of the conferral of a function. 
However, it is thought that any additional functions could be of a nature that 
supersede or replace those on the face of the Bill and could be more stringent in 
their application. There is no suggestion given by the Scottish Government in its 
response that it considers otherwise. 
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30. The Committee noted that there are powers to confer additional enforcement 
powers under the Environmental Protection Act 1990 and the Environment Act 1995. 
These are in similar terms to those proposed under this Bill and are subject to 
negative procedure. However, the Committee noted that they do not appear to have 
a supplementary power to amend primary legislation. It is this element of the power 
and the possibility that it could be used to substantially alter the investigatory powers 
which Parliament considers appropriate for inclusion in the Bill which concerns the 
Committee. 

31. The Committee wishes to draw the attention of the lead committee to its 
concerns- 

 that the scope of the power is too broad in that it could permit the 
substance of the investigatory powers to be altered in a manner 
inconsistent with the powers conferred by Parliament in the Bill  

 that should this power be accepted in principle it recommends that any 
exercise of the power which has the effect of amending primary 
legislation should be subject to affirmative procedure.  

Section 56 and 57: Compensation for voluntary compliance with request/ 
Compensation for persons subject to certain orders  

32. The Committee noted that section 56(6) and section 57(4) both confer power on 
Scottish Ministers to make ―further provision about compensation‖ by regulations 
subject to negative procedure. The entitlement to compensation arises in 
circumstances where persons have incurred loss through being quarantined.  

33. The Committee considered that these powers seemed wide. The power to make 
―further provision about compensation‖ delegates a large degree of discretion to 
Ministers to make regulations about virtually any aspect of the compensation regime 
established by sections 56 and 57.  

34. The Committee noted that the Delegated Powers Memorandum states that the 
circumstances in which compensation can or should be paid are clearly set out on 
the face of the Bill, and that the power to make regulations is to enable the details of 
the compensation schemes to be established. The Committee considered it would 
seem therefore that the power is intended to be used to make provision about purely 
administrative matters. However, it observed that the power could be interpreted 
more widely than intended. Despite there being no express power to amend the 
parent Act, for example, it is not obvious from the wording of the section that the 
Scottish Government anticipates the power being used for administrative purposes 
only. 

35. The Committee therefore asked the Scottish Government to clarify the extent of 
the power and how it envisaged the power being exercised. Additionally, the 
Committee invited the Scottish Government to consider altering the wording of the 
power, to remove any doubt as to the extent of the power conferred. 

36. The Scottish Government's response at Annex 1 suggested that such a power is 
entirely appropriate in relation to practical arrangements of such a scheme. The 
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Committee agrees that the delegation of such a power is acceptable in principle. The 
issue is whether the power is sufficiently narrowly framed and is limited in its 
exercise to such matters. The Scottish Government has not offered a view on that 
point. The Committee considers that a power to "make further provision" is 
reasonably broad in scope. However, on further consideration it is of the view that 
were Ministers to bring forward provision under this power which altered the 
substance of the right to compensation set out on the face of the Bill that would be 
considered an unusual and unexpected use of the power of a nature that would 
render such use ultra vires. It noted that where such a power can be exercised 
through negative procedure, the remedy available to Parliament rests on a motion to 
annul. Third parties could seek a remedy through judicial review.  

37. The Committee is, on balance, content with the power on the basis that use 
of the power to alter the substance of the compensation regime set out in the 
Bill would not be within vires. It is also content that the power is subject to 
negative procedure. 

Section 89: International Health Regulations  

The Committee noted that the exercise of the power in section 89(1) is subject to 
affirmative resolution procedure. This is a very broad power to bring forward 
regulations to implement, or make provision in connection with, the United 
Kingdom‘s obligations under the International Health Regulations in so far as they 
have effect in or as regards Scotland.  

38. The Committee understood from the Scottish Government that there were strong 
policy reasons why the IHR should be implemented in a uniform manner throughout 
the United Kingdom and that this was how it intended to proceed. However, it noted 
that it had not been possible for the Scottish Government to reach agreement on the 
detail of the powers necessary to deliver IHR at a UK level in time for inclusion in the 
Bill at introduction. The Committee noted that the Scottish Government indicated that 
this is a ―marker‖ provision for the time being and that it intends to replace this wide 
general power with more detailed provisions which would still be subject to 
affirmative procedure.  

39. The Committee noted that while the Government has indicated an intention to 
replace this provision with a more detailed scheme of powers for delivery of the IHR, 
there is no guarantee as to when that policy can be fully resolved and therefore there 
is no undertaking from the Government that it will not seek to have the provision 
passed as drafted. The Committee therefore required to consider this power in its 
current form.  

40. The Committee noted that is an extremely wide power. Regulations made under 
subsection (1) which make provision for implementing obligations under the IHR can 
sub-delegate functions, create criminal offences and amend any enactment. It noted 
that the power extends to purposes “in connection” with the IHR in addition to the 
IHR directly. By analysis with a similar approach to implementation of EC law under 
powers contained in section 2(2) of the European Communities Act 1972, the 
Committee noted that this could allow a very broad interpretation of the power. 
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41. The Committee asked the Scottish Government for further clarification of its 
intentions for delivery of the IHR and how the power as drafted would be exercised. 
The Committee also asked for clarification of any proposals for amending this 
provision at stage 2.  

42. In its response at Annex 1, the Scottish Government confirmed that it intends to 
adopt a similar approach to that being taken under the Health and Social Care Bill 
which is currently under consideration at Westminster. It states that it will be bringing 
forward amendments at Stage 2 of the Bill to ensure that there is consistency of 
approach across the United Kingdom. The Committee notes that no explanation is 
given as to what that approach is.  

43. The Committee acknowledges that it will require to consider the detail of 
proposals when they are lodged. At present however, the Committee reserves its 
position on the terms of section 89 as currently drafted. It notes that regulations 
made under this power are subject to affirmative procedure.  

44. The Committee draws to the attention of the lead committee this very 
broadly framed power which is subject to affirmative procedure. It also draws 
attention to the Scottish Government's commitment to bring forward 
alternative proposals at Stage 2. Any such proposals will require to be 
scrutinised at that stage. The Committee considers that if such amendments 
are not forthcoming, then it will give further consideration to limiting the scope 
of the power, as currently drafted, given that affirmative procedure offers no 
opportunity for consideration of amendments, but only approval or rejection of 
the draft regulations brought forward. 

Section 91: insect nuisance  

45. The Committee noted that the Bill proposes to add a further category of statutory 
nuisance to those contained in statutory nuisance regime set out in the 
Environmental Protection Act 1990 (―the 1990 Act‖) in respect of "any insects 
emanating from premises and being prejudicial to health or a nuisance". The 
Committee requested further justification from the Scottish Government for the taking 
of a power to limit the scope of this new form of nuisance through the exemption of 
"premises" from its scope. This power, which has the effect of limiting the application 
of primary legislation in respect of certain places identified by Ministers, is to be 
subject to negative procedure. A separate power taken to add or vary the scope of 
statutory nuisance is also proposed, but the Committee noted this would be subject 
to the higher level of scrutiny of affirmative procedure. The need for two powers in 
the circumstances was also questioned as the Committee considered that the 
broader (affirmative) power to vary could be used to narrow the scope of premises to 
which insect nuisance applies. 

46. In its response at Annex 1, the Scottish Government explained that its policy is 
that insect nuisance should only be subject to very narrow exceptions. It claimed that 
flexibility is required in order to respond swiftly to any changes in society, climate and 
local geography. Ministers required to be able to fulfil their environmental obligations 
under domestic and European law.  
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47. The Committee accepts that a blanket control on insect nuisance could be found 
to have unexpected effects on Ministers' ability to comply with such obligations and 
that urgent action could be required to mitigate any adverse environmental effects. It 
notes however that the ability to restrict the scope of the power is not limited to such 
matters.  

48. The Committee accepts in principle that it is appropriate for Ministers to 
have a power to determine whether the scope of the nuisance may be 
narrowed through exception of premises, and considers that it is appropriate 
for the power to be subject to negative procedure. 

Section 94: Power to make further provision regarding statutory nuisance  

49. The Committee noted that this power allows Ministers to add new categories of 
statutory nuisance. It can also be used to vary the terms of existing forms of 
nuisance. It is subject to affirmative procedure. The Committee sought clarification 
from the Scottish Government as to the need for the breadth of this power and for 
further information as to how the Scottish Government intends to exercise this 
power. The Committee also asked the Scottish Government to consider whether 
consultation with local authorities might be appropriate given the impact of the 
creation of additional forms of statutory nuisance on their duties and the exercise of 
their functions under the 1990 Act. 

50. In its response at Annex 1, the Scottish Government explained that there is a 
need to be able to respond to changing circumstances to tackle new forms of activity 
that create nuisance. The new forms of nuisance to be introduced under the Bill - 
insect nuisance and light pollution - have caused problems for some period of time 
but could not be tackled save through primary legislation. The Scottish Government 
therefore wished to be in a position to move more quickly in the event that further 
nuisances are identified. It argued that flexibility is required to adapt the law to 
changing social circumstances and patterns of behaviour. Any further extension or 
modification of the scope of statutory nuisance would be subject to affirmation by 
Parliament.  

51. The Scottish Government stated that normal practice is to consult local 
authorities prior to making such a change and it points out that where the strategic 
environmental assessment regime applies, this may provide a further check and 
balance on Ministerial action. The Committee notes that the Scottish Government is 
giving consideration to bringing forward an amendment which would make 
consultation with local authorities a formal requirement. It welcomes this as it 
considers that this would be a further useful check on the exercise of Ministerial 
discretion, given the direct effect on local authorities of the broadening of the scope 
of the statutory nuisance regime.  

52. The Committee agrees that the delegation of the power is acceptable in 
principle, subject to affirmative procedure and the addition of a requirement to 
consult local authorities prior to bringing forward draft legislation which would 
be subject to affirmative procedure which the Government has agreed to 
consider. It will therefore reconsider this provision at Stage 2. 
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Section 95: Enforcement of statutory nuisances - fixed penalty notice. 

53. The Committee noted that this section proposes to insert a new regime offering 
fixed penalties as an alternative to prosecution and conviction for an offence under 
the statutory nuisance regime. That proposal includes a power to make further 
provision about certain matters arising under the fixed penalty regime. The 
Committee considered that this power was acceptable in principle and broadly 
speaking was content with its scope. However, it was concerned that the power set 
out in new section 80ZA (11)(e) of the 1990 Act could substitute a new period of time 
for payment. The Committee considered that this was a question of principle rather 
than one of an administrative nature and in particular if the period set out on the face 
of the Bill were to be reduced this was a matter for Parliamentary approval. It 
therefore sought further clarification from the Scottish Government on the matter. 

54. The Scottish Government‘s response at Annex 1 set out further justification for 
adopting negative procedure. It considered that a shorter period for payment may be 
entirely justified as "the fixed penalty is a discretionary alternative to prosecution for 
someone who has already committed an offence". It also noted that local authorities 
retain the ability to extend the period for payment on a case by case basis.  

55. The Committee notes that persons who may be offered a fixed penalty have not 
had their culpability formally tested. The minimum period for payment may therefore 
be an issue of principle with which Parliament wishes to be concerned in order to 
ensure fair treatment of the accused. Parliament would no doubt welcome the 
involvement of enforcement agencies in considering what is an effective and fair 
period but may not consider that sufficient safeguard in itself.  

56. The Committee is also confused by the reference in the Scottish Government‘s 
response to paragraph 13(3) of schedule 1 to the Smoking, Health and Social Care 
(Scotland) Act 2005 as a precedent entirely supporting the Scottish Government's 
position. While such provision provides a delegated power to alter the period for 
payment of a fixed penalty under that Act, the Committee reads section 40(3) of that 
Act as requiring any regulations made under paragraph 13(3) altering the time period 
for payment of a fixed penalty under that Act as being subject to affirmative 
procedure.  

57. The Committee therefore recommends to the lead committee that it 
presses the Government to bring forward an amendment to provide that the 
exercise of the power proposed in section 80ZA(11)(e) of the 1990 Act should 
be subject to affirmative procedure following the model of the Smoking, Health 
and Social Care (Scotland) Act 2005. 

Section 98: Disclosure of Information 

58. The Committee noted that section 98 allows a ―relevant authority‖ to disclose 
information obtained or held by it under the provisions of the Bill. A relevant authority 
may disclose such information to another relevant authority for the purposes of 
facilitating the exercise of functions under the Bill or any other enactment relating to 
public health. Relevant authorities may also disclose such information to ―any other 
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person‖ if the authority thinks it is necessary for the purposes of protecting of public 
health.  

59. Subsection (8) of section 98 confers a power on Ministers to make regulations to 
modify the meaning of ―relevant authority‖. The Committee noted that this power is 
subject to negative procedure.  

60. The Committee noted that the power in subsection (8) would allow Ministers to 
amend the list of bodies which constitute a ―relevant authority‖ and, therefore, to 
widen the number of bodies who would be entitled to deal with, and disclose, 
information. There is no apparent restriction on this power. So, for example, the 
power could remove bodies currently on the list or add an unlimited number of 
bodies. There is also no restriction as to the type of bodies or persons who may be 
so added. In this regard, it is not obvious to the Committee who, apart from the 
comprehensive list of bodies already included in the list, could reasonably be 
expected to have a legitimate interest in exchanging and disclosing information 
about public health matters. The Committee also noted that relevant bodies can 
disclose information to ―any person‖ (in addition to other relevant bodies) if that is 
necessary for the protection of public health.  

61. The Committee asked the Scottish Government for clarification as to which 
bodies it anticipated it might wish to add to the list of relevant authorities should it 
exercise the power. It also asked for comment on the view that it would be in order to 
consider restricting this power in some way (for example by limiting the types of 
persons or bodies which could be added to the list) or to subjecting it to the higher 
level of scrutiny afforded by affirmative procedure.  

62. In its responses at Annexes 1 and 2, the Scottish Government indicated that it 
considered sufficient safeguards exist given that the power is only exercisable for the 
protection of public health and given the application of the Data Protection Act. 
Neither of these restrictions have a bearing on the ability of Ministers to exercise the 
power however. Rather they have a bearing on how the relevant authorities 
themselves operate and process data. The Committee notes that there are some 
restrictions on the face of the Bill. The purpose of disclosure between relevant 
authorities is restricted to the purpose of facilitating the exercise of functions under 
the Bill or other enactments relating to the protection of public health. Disclosure to 
other persons is permitted if thought necessary for the purposes of or in connection 
with protection of public health. Release of information concerning an individual 
requires their consent.  

63. On further reflection, the Committee considers that the delegation of this power is 
acceptable. It is clear that the sharing of such data between relevant authorities (as 
those are defined from time to time) will be of positive benefit to the protection of 
public health. The question is whether there are sufficient safeguards as to the 
proper treatment of sensitive personal data. The Committee considers that the 
relationship of the ability to share data to the purposes of protection of public health 
on the face of the Bill could properly be read as limiting the exercise of this power. 
Were Ministers to modify the definition so as to include a body or person which did 
not have sufficient connection to the purpose of the protection of public health that 
could be seen as an unusual and unexpected use of the power and therefore could 
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give rise to a challenge to vires. As noted, however the remedies available would be 
restricted to a motion to annul or judicial review.  

64. The Committee is of the view that the power to specify additional relevant 
authorities is acceptable in principle and that sufficient safeguards exist on 
the face of the Bill as currently drafted, and is therefore content with the power 
and the procedure applied. 

ANNEX 1 

Correspondence between the Subordinate Legislation Committee and the 
Scottish Government following its meeting of 27 November 2007 

1. On 27 November the Committee asked the Scottish Government for an 
explanation of a number of matters pertaining to the use of delegated powers in the 
above Bill. These are considered in turn. 

Section 12: Lists of notifiable diseases 

2. The Committee asked for further explanation of the Scottish Government‘s claim 
that given speed of action is required, negative procedure is appropriate. In particular 
it is not clear to the Committee why such speed is required in relation to the removal 
of items from the list in Schedule 1.  

3. The Committee also asked for an explanation of the reasons for framing the power 
to remove diseases and organisms from the scope of the Bill, or vary their 
descriptions without a need for Ministers to have assessed the impact on the risk to 
public health.  

4. The Committee noted at the end of the list of notifiable organisms at Schedule 1 
Part 2, there is reference made to ‗any other clinically significant pathogen found in 
blood‘. There appears to be an absence of justification for this in the explanatory 
memoranda and the Committee considers that it could be open to wide interpretation 
or alternatively more than one interpretation. The Committee asks the Scottish 
Government to comment on the justification for this reference.  

The Scottish Government responds as follows – 

First question 

5. The statutory notification system is an important part of the system of public health 
protection. It provides an early indication of potential risk caused by infectious 
diseases and organisms. It is important that the lists of diseases and organisms be 
kept up-to-date. Obviously the need for speed is more crucial for adding new 
emerging conditions than for removing items from Schedule 1, but it seems sensible 
to adopt the same procedure for both, so that additions and removals can be made 
at the same time in the one instrument. We would suggest the level of Parliamentary 
scrutiny afforded by affirmative resolution is not appropriate for removing items from 
the list and could be seen as not being an effective use of Parliamentary time.  
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Second question 

6. Scottish Ministers will need to assess the impact on the risk to public health in 
making regulations under this section of the Bill. Section 12(3) provides that 
regulations under subsection (2) may add a disease or organism to a list only if 
Scottish Ministers are satisfied that the disease or organism is likely to give rise to a 
significant risk to public health, which of necessity means Scottish Ministers will 
require to assess the impact on the risk to public health when considering changes 
to the list of diseases. As to removal of items from the list, it was considered that 
Ministers should not be constrained in any way when they wish to tidy up the list of 
notifiable diseases by removing diseases which no longer require to be notified 

Third question 

7. The lists of notifiable diseases and organisms were drawn up by an expert 
working group which comprised public health professionals, an environmental health 
professional, a microbiologist and a medical ethicist. The group recommended that 
‗any other clinically significant pathogen found in blood‘ should be included in the list 
to help future proof the legislation and ensure that if any new organism came to light 
which might cause a disease that had a significant impact on public health, it should 
be notified. Whilst it is recognised that this is a very wide description, the working 
group considered that it would be advisable to include it so that such organisms are 
notifiable by laboratories to alert public health professionals to any new risks posed. 
If this led to the need for the specific organism (and the disease which it causes) to 
be individually notifiable, then regulations to that effect, the criteria for which are set 
out in sections 12(3) and (4) of the Bill, would be required. We will be developing 
guidance with public health professionals prior to the implementation of the 
legislation which will seek to ensure the legislation is applied appropriately 
throughout Scotland. 

Section 19: Notifiable diseases etc: further provision 

8. The Committee asked the Scottish Government to justify the width of this power, 
in particular the ability to modify any enactment, including the parent Act, given that 
the power is intended to make administrative provision; to explain in what 
circumstances it envisages exercising this power; and whether the scope of the 
power could be less widely drawn. Additionally the Committee seeks further 
justification for the need to use negative procedure for such a wide power which can 
be exercised so as to amend primary legislation 

The Scottish Government responds as follows – 

9. This power is concerned with the technical aspects of the process of notifying 
diseases and organisms. It is important that it is possible to amend the way such 
notification is made to take account of, e.g. changes in the way information might be 
provided (e.g. through improved written procedures and electronic means) and 
changes relating to the structure of health-related organisations and their personnel. 
Because these issues are set out on the face of the Bill, it is necessary to ensure 
that the regulations are able to amend the Bill, when enacted, or other enactments 
relating to these issues. It is conceded that it is unusual, though by no means 
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unheard of, to use negative procedure to amend primary legislation, but given the 
nature of amendments envisaged by these powers, negative procedure is felt to be 
appropriate on this occasion.  

Section 25: Investigatory powers –supplementary 

10. The Committee invites the Scottish Government to provide further justification for 
the width of the power which means that Ministers can confer any powers which they 
consider necessary for a public health investigation (with no apparent restrictions).  

11. The Committee seeks clarification, given the power to modify any enactment in 
the course of conferring additional functions by regulations made under section 
25(3), of whether it is intended that such powers could conflict with, or undermine, 
the powers already conferred by sections 22 to 24 of the Bill. The Committee invites 
comment and seeks further justification for this approach.  

12. The Committee seeks further justification on the appropriateness of negative 
procedure for such a wide power which again can be exercised so as to amend 
primary legislation.  

The Scottish Government responds as follows – 

13. Public Health Investigations are created by the Bill. Whilst it is expected that all 
powers necessary to carry out investigations effectively are provided for in the Bill, it 
is prudent to enable Ministers to further supplement the powers given to 
investigators, by regulations, should it become clear, as investigations take place on 
the ground, that investigations are hampered in some way because the provisions in 
the Bill did not anticipate a particular set of circumstances. Any new powers, rather 
than conflicting or undermining existing powers, would supplement them.  

14. The Committee‘s comments on the use of negative procedure are noted. 
However, we would draw the Committee‘s attention to section 115(3)(j) of the 
Environmental Protection Act 1990, and section 108(4)(m) of the Environment Act 
1995, which both make provision in very similar terms to section 25(3) of the Bill, and 
both of which attract negative procedure.  

Section 56 and 57: Compensation for voluntary compliance with 
request/Compensation for persons subject to certain orders 

15. The Committee asks the Scottish Government to clarify the extent of the power 
and how it envisages this power being exercised. The Committee considers that it is 
not clear on the face of the Bill that the power is restricted in its operation to purely 
administrative matters in relation to the compensation regime proposed. Additionally, 
the Committee invites the Scottish Government to consider altering the wording of 
the power, to remove any doubt as to the extent of the power conferred.  

The Scottish Government responds as follows – 

16. Sections 56 and 57 of the Bill outline the circumstances in which compensation is 
payable. As with any provision of this type, it is necessary to establish the practical 
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arrangements, for example what evidence may be required to demonstrate loss, how 
payments may be made etc. It is entirely appropriate that such details be left to 
regulations and it is this sort of detail that the powers in sections 56(6) and 57(4) will 
be used for.  

Section 89: International Health Regulations 

17. The Committee seeks further clarification from the Scottish Government of its 
intentions for delivery of the IHR and how the power as drafted would be exercised. 
The Committee asks for clarification of any proposals for amending this provision at 
Stage 2 so as to clarify the extent of this power or the proposed method of 
implementation of the IHR on the face of the Bill. 

The Scottish Government responds as follows – 

18. It is important to ensure that implementation of the IHR, as it applies at points of 
entry into the UK, is carried out in a uniform manner. The IHR will be implemented in 
England and Wales via the Health and Social Care Bill, which was introduced at 
Westminster in November 2007. Since introduction of that Bill, we have had the 
opportunity to discuss with colleagues in England and Wales, a comprehensive UK 
wide approach to implementing the IHR and we will be bringing forward amendments 
at stage 2, which will ensure consistency of approach with the Health and Social 
Care Bill.  

Section 91: Insect Nuisance 

19. The Committee asks the Scottish Government to provide further justification for 
the inclusion of the power to exempt certain premises and its scope (given the 
broader power at section 94 to vary the description of any statutory nuisance 
generally) and also the adoption of negative procedure in respect of a power which 
can be exercised so as to limit the effect of or amend primary legislation 

The Scottish Government responds as follows – 

20. It is the policy intention for insects arising from any premises to fall within the 
scope of the statutory nuisance regime, subject to only limited and narrow 
exemptions. Local authorities have received diverse complaints of insect nuisance 
which they have been unable to deal with under the existing framework.  

21. It is recognised however that this approach could lead to future difficulties in 
respect of particular individual sites or types of site, for instance where regulation 
under the statutory nuisance regime could pose a threat to biodiversity and upset a 
delicate environmental balance in a locality. This is why a regulation-making power 
to provide for exemptions has been included. It is envisaged that this will need to be 
used flexibly, to respond to changes in society, climate and local geography. It is 
considered that the negative resolution procedure is appropriate given the need for 
flexibility and a reasonably swift response to any risk of environmental damage, 
together with the much more limited scope of this power compared with that 
contained in section 94.  
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22. Regulation-making powers under the Environmental Protection Act 1990 are 
generally subject to the negative procedure under section 161 of that Act, and this 
includes section 79 (see section 101(5) of the Clean Neighbourhoods and 
Environment Act 2005, which inserts a new subsection (7C) containing a regulation-
making power into section 79 for England and Wales).  

Section 94: Power to make further provision regarding statutory nuisances 

23. Given the very wide scope of the power proposed by this provision, the 
Committee asks the Scottish Government to explain why it has taken such a wide 
power ( which in addition to adding new forms of statutory nuisance could 
substantially vary the description of existing categories of nuisance) and in what 
circumstances it is envisaged it would be used. The Committee also seeks 
clarification from the Scottish Government of its views on any limitations to which use 
of this power is anticipated to be subject.  

24. The Committee seeks the views of the Scottish Government as to whether, given 
the impact on the statutory duties imposed on local authorities under Part III of the 
Environmental Protections Act 1990, certain procedural requirements such as 
consultation with local authorities (and the need to have regard to their views) may 
be appropriate in the exercise of this power to extend the law of statutory nuisance.  

The Scottish Government responds as follows – 

25. This power is required to enable the Scottish Ministers to respond to changing 
circumstances which the existing provisions of Part III of the 1990 Act may be unable 
to address, without having to wait for a primary legislative vehicle. The examples of 
insect nuisance and artificial light pollution are relevant in this regard, as it has been 
the intention to add them to the statutory nuisance regime since 2003, but this could 
not be brought within the scope of any Bill until now. It is difficult to cite specific 
examples of likely future use because any new nuisances or amendments to existing 
nuisances for which a need has been identified would have been contained in this 
Bill. But experience suggests that circumstances change, with some types of 
nuisance becoming rarer as enforcement takes effect or the uses of property evolve, 
while other types of behaviour start to become more common causes of concern. So, 
we need a flexible power to add new nuisances, amend existing nuisances and 
make related provision in connection with those changes. 

26. Any new nuisances added under this procedure would be the subject of full 
consultation with local authorities and be subject to the statutory strategic 
environmental assessment procedures in force at that time. In light of the 
Committee‘s view, the Scottish Government will give consideration to an amendment 
which would make consultation with local authorities a formal requirement.  

Section 95: Enforcement of statutory nuisances- fixed penalty notice  

27. The Committee asks the Scottish Government whether the power proposed in 
new section 80ZA(11)(e) to modify the time for payment of the fixed penalty should 
be subject to the higher level of Parliamentary scrutiny afforded by affirmative 
procedure in relation to such an exercise of this power given that it proposes to 

459



either extend or restrict the minimum time limit for payment approved by Parliament 
on the face of the Bill; and whether the Scottish Government might consider 
restricting the exercise of this provision so as to extend the period only, retaining a 
minimum period on the face of the Bill. 

The Scottish Government responds as follows – 

28. The Scottish Government does not agree that affirmative procedure is necessary 
in this instance. The Government considers that the negative procedure provides an 
appropriate balance between expedition and convenience and the need for scrutiny 
of regulations. The intention is to consult enforcement agencies about their 
experience of the fixed penalty scheme in operation once it has had the chance to 
bed in, and the preference is to retain the flexibility to consider either reducing or 
extending the minimum period for payment if this is deemed appropriate. The fixed 
penalty is a discretionary alternative to prosecution for someone who has already 
committed an offence by failing to comply with an abatement notice, therefore a 
short minimum period for acceptance and payment of the penalty may be entirely 
justified. Whether or not the power is exercised to reduce the minimum period, local 
authorities will retain the ability to extend the period for payment under new section 
80ZA(6) whenever they consider that justified in a particular case. 

29. A similar approach has already been taken to variation of period for payment of 
fixed penalties in paragraph 13(3) of schedule 1 to the Smoking, Health and Social 
Care (Scotland) Act 2005. 

Section 98: Disclosure of information 

30. The Committee asks the Scottish Government which bodies it anticipates it might 
wish to add to the list of relevant authorities should it exercise the power and for the 
Government to comment on the view that it would be in order to consider restricting 
this power in some way ( for example by limiting the types of persons or bodies 
which could be added to the list) or to subjecting it to the higher level of scrutiny 
afforded by affirmative procedure, given the sensitivities associated with the 
disclosure of personal information relating to health matters.  

The Scottish Government responds as follows – 

31. It is acknowledged that the sharing of information for public health purposes in 
Scotland is mainly relevant in terms of the organisations listed on the face of the Bill, 
however it is felt sensible to create a power to add to this list, in the event that new 
health bodies may be established, for example. As information may only be 
disclosed for the protection of public health and as the provisions of the Data 
Protection Act will apply to the provisions in the Bill and any new regulations, the 
Scottish Government is satisfied that sufficient safeguards exist and no further 
amendment is necessary. 

Annex 2 

Correspondence between the Subordinate Legislation Committee and the 
Scottish Government following its meeting of 11 December 2007 
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On 12 December the Committee asked the Scottish Government for further 
explanation of a number of matters, following the letter sent to the Committee by the 
Scottish Government on 5 December. These are considered in turn. 

Section 12: Lists of notifiable diseases and notifiable organisms 

The Committee had asked for further explanation of the Scottish Government‘s claim 
that given speed of action is required, negative procedure is appropriate. In 
particular, it was not clear to the Committee why such speed is required in relation to 
the removal of items from the list in Schedule 1. 

The committee notes the response, and whilst it accepts that it would be convenient 
if Ministers could remove items from the list at the same time as adding new entries, 
it wonders whether this would often occur in practice. The Committee would 
anticipate that new entries would most likely be required as a result of developments 
or events which occur unexpectedly. It is not clear to the Committee that the 
circumstances which would precipitate a decision for removal would often occur at 
the same time as the need for inclusion of new entries.  

The Committee notes that the Scottish Government suggests that affirmative 
procedure would not be an effective use of the Parliament‘s time. The Committee 
considers that it is a question of balancing the importance of the matter and the 
breadth of the power conferred on the Scottish Government.  

The Committee is not convinced by the arguments put forward and is not yet in a 
position where it can make a decision on whether it is prepared to accept the 
delegation of an unfettered power to remove entries from the lists in Schedule 1. The 
Committee therefore seeks further justification for the need for an open power to 
remove disease and organisms from Schedule 1 and asks whether the Scottish 
Government would consider restricting the power of removal in a similar way to the 
power to add or vary the Schedule. In particular, would it agree to require Ministers 
to consider and be satisfied that a particular matter no longer posed a significant risk 
to public health before exercising the power to remove it from Schedule 1? 

The Scottish Government responds as follows –  

The Committee‘s position on section 12 is noted. It is the Scottish Government‘s 
view that negative procedure is appropriate for both adding and removing items from 
the lists of notifiable diseases and organisms. Adding diseases and organisms to the 
lists may, as the committee appears to accept, need to be done quickly to respond to 
unforeseen or unexpected events. Doing so has the effect of placing doctors and 
directors of diagnostic laboratories under a duty to report those diseases and 
organisms. In the case of laboratory directors, failure to report is subject to criminal 
sanction. The removal of a disease or organism from the lists, by contrast, will result 
in relieving persons of a duty. While we are not sure whether the Committee is 
suggesting this, it would not be appropriate for the power to remove diseases and 
organisms from the lists to be subject to a different procedure from the power to add 
such diseases and organisms to the lists.  
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With regard to whether the power to remove diseases and organisms should be 
subject to a similar test to that which applies to the power to add diseases and 
organisms, it should be borne in mind that the Scottish Ministers have a duty under 
section 1(1) to protect public health. This duty applies to all actions carried out under 
the Bill, including any exercise of the power here. Ministers, with reference to this 
duty, would need to be satisfied that a particular disease or organism was no longer 
a significant risk to public health before seeking to remove it from the list. We 
therefore consider that there are already sufficient safeguards on the power to 
remove diseases and organisms from the lists without the need to expressly fetter 
the power in section 12.  

Section 19: Notifiable diseases etc: further provision 

The Committee asked the Scottish Government to justify the width of this power, in 
particular the ability to modify any enactment including the parent Act, given that the 
power is intended to make administrative provision; to explain in what circumstances 
it envisages exercising this power; and whether the scope of the power could be less 
widely drawn. Additionally, the Committee sought further justification for the need to 
use negative procedure for such a wide power which can be exercised so as to 
amend primary legislation.  

The Committee notes that section 19(1)(a)(v) of the Bill specifically contemplates 
provision to be made as to the time within which information is to be provided, and 
that provisions to this effect already appear on the face of the Bill. These provisions 
could therefore be altered by the exercise of the regulation-making power. This 
illustrates the Committee‘s concern that the width of the power would enable it to 
impinge on matters of substance with which the Parliament should properly be 
concerned. 

The Committee considers that the scope of the provision should be narrowed and 
would welcome the Scottish Government‘s further comments. 

The Scottish Government responds as follows – 

The current system for notifying infectious diseases is primarily set out in 
subordinate legislation (the Public Health (Notification of Infectious Diseases) 
(Scotland) Regulations 1988, made under the Public Health (Scotland) Act 1945, 
section 1). While this Bill sets out more detail of the new system in primary 
legislation, there will still be a need for the system to be revised from time to time 
and we consider that the appropriate balance between primary and subordinate 
legislation is achieved in this Part of the Bill. 

Section 19 of the Bill is concerned with the technical aspects of reporting. It is 
anticipated that the power to make regulations would be exercised in the following 
ways: 

 19 (1)(a)(i) - who should notify the information. As experience of the 
notification system develops, we may find that there needs to be a change as 
to the type of health professional who should notify.  
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 19(1)(a)(ii) - whom to notify. Currently reporting is to the local Health Board, 
but as the structure of the NHS may change in the future, it may be more 
appropriate for notifications to go elsewhere or to be directed to specific post 
holders within the NHS.  

 19(1)(a)(iii) - the nature of the information. As systems develop, it might be 
appropriate to change some of the routine information to be collected. 

 19(1)(a)(iv) - the form and manner in which information is to be provided. 
Updates in technology may necessitate changes in the most convenient way 
to notify. 

 19(1)(a)(v) - the time by which notification is to be provided. Experience of the 
arrangements and the type of diseases being notified will determine the length 
of time within which it is practicable or sensible for persons to notify.  

It is the Scottish Government‘s position that none of the above examples would 
constitute matters of substance, that the power is already narrowly drawn and that 
negative procedure is appropriate.  

Section 98: Disclosure of information 

The Committee asked the Scottish Government for further information on how this 
power might be used and whether restrictions on the exercise of the power might be 
appropriate, given the sensitivities associated with the disclosure of personal 
information relating to health matters. The Government‘s response points to certain 
restrictions on the ability of relevant authorities to share information contained in the 
Bill and also under the Data Protection Act.  

The Committee remains concerned that the power to specify additional authorities is 
not restricted and could therefore extend the scope of the scheme for information 
sharing contained in the Bill beyond that strictly necessary for proper functioning of 
the health care system. It therefore asks the Scottish Government whether it would 
consider an amendment to the Bill to limit the power to vary the meaning of relevant 
authority to that necessary for this purpose.  

The Scottish Government responds as follows –  

It is anticipated that information may be disclosed under this section for the purpose, 
for example, of tracing people who may have been exposed to someone who is 
known to be infectious. It is important to remember that this section is not concerned 
with the functioning of the health care system as such, but is about the protection of 
public health and reducing the spread of infectious disease or contamination.  

A relevant authority can disclose information under this section only for the purposes 
of facilitating the exercise of functions under the Bill, or any other enactment relating 
to the protection of public health, or for the purposes of, or in connection with, the 
protection of public health. The power in section 98(8) can be used only to modify 
which bodies or persons are ‗relevant authorities‘. Any body or person so added to 
the list will be subject to the same constraints as those currently included in that 
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definition. The Committee‘s suggestion to limit the power to vary the meaning of 
relevant authority is noted, but the Scottish Government considers this is not 
necessary given the existing constraints in place.  
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CORRESPONDENCE FROM THE FINANCE COMMITTEE, THE SCOTTISH 
PARLIAMENT, AND ASSOCIATED WRITTEN EVIDENCE 

The Finance Committee has now completed its work on the Financial Memorandum 
of the above Bill. Given that the Committee received a relatively high volume of 
written evidence on the Financial Memorandum, Members agreed at the 
Committee‘s meeting on 15 January 2008 that it would be helpful if I wrote to you 
enclosing the submissions and explaining the Committee‘s position.  

As you are aware, the Finance Committee examines the financial implications of all 
legislation, through the scrutiny of Financial Memoranda. At its meeting on 6 
November 2007, the Committee agreed to adopt level one scrutiny in relation to the 
Bill. Applying this level of scrutiny means that the Committee does not take oral 
evidence or produce a report, but it does seek written evidence from affected 
organisations.  

Following the Committee‘s meeting on 6 November, written evidence was sought 
from health boards, COSLA, and the Royal College of General Practitioners. 
Submissions were received from NHS Lothian, NHS Ayrshire and Arran and COSLA. 
The submission from NHS Lothian stated that the costs to health boards had been 
―greatly underestimated‖.  

At its meeting on 4 December 2007, the Committee re-considered its approach to 
the FM, in light of the evidence from NHS Lothian. The Committee agreed to write 
again to those health boards who did not respond to the original request for 
evidence, asking for their views on the NHS Lothian submission. The Committee 
also agreed to seek the views of the Scottish Directors of Public Health Group.  

In response to this call for evidence, the Committee received submissions from—  

• The Scottish Government Bill Team (letter to NHS Lothian in response to their 
original submission);  
• NHS Lothian (supplementary submission, taking into account the letter from the Bill 
Team);  
• The Scottish Directors of Public Health Group (also taking into account the letter 
from the Bill Team);  
• NHS Borders;  
• NHS Dumfries and Galloway;  
• NHS Fife;  
• NHS Grampian;  
• NHS Greater Glasgow and Clyde  
• NHS Highland;  
• NHS Shetland; and  
• NHS Tayside.  

This supplementary submission from NHS Lothian accepts that many of the 
concerns which were raised in their original submission have been addressed.  
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At its meeting on 15 January, the Committee considered the additional submissions 
and agreed that, in light of the assurances given by both NHS Lothian and the 
Scottish Directors of Public Health Group, it would not be necessary to take oral 
evidence and produce a report on the Financial Memorandum. 

All of the submissions received are enclosed with this letter.  

Andrew Welsh MSP 
Convener  
 
Submissions received following meeting on 6 November 2007—  

• NHS Lothian;  
• NHS Ayrshire and Arran; and  
• COSLA.  

 
Submissions received following meeting on 4 December 2007—  

• The Scottish Government Bill Team (letter to NHS Lothian in response to their 
original submission);  
• NHS Lothian (supplementary submission, taking into account the letter from 
the Bill Team);  
• The Scottish Directors of Public Health Group (also taking into account the 
letter from the Bill Team);  
• NHS Borders;  
• NHS Dumfries and Galloway;  
• NHS Fife;  
• NHS Grampian;  
• NHS Greater Glasgow and Clyde  
• NHS Highland;  
• NHS Shetland; and  
• NHS Tayside.  

 

SUBMISSIONS RECEIVED FOLLOWING MEETING ON 6 NOVEMBER 2007  

SUBMISSION TO THE FINANCE COMMITTEE FROM NHS LOTHIAN 

1 Context  

The Public Health (Scotland) Bill SP 3 sets out changes deemed necessary to 
update the extant Public Health Act (1897) and subsequent regulations. The financial 
memorandum is intended to highlight the resources required to enact the legislation 
at local level.  

2 Purpose of this paper  

This paper comments on the financial memorandum to the above Bill, outlines the 
potential costs to health boards, and makes reference to the resource implications 
for other public bodies, on which the Health Boards rely for advice. This submission 
does not take account of the range or scope of professional activities undertaken by 
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environmental health officers in pursuit of their responsibilities in relation to human 
health. Supportive evidence should be sought from their professional bodies and 
from Local Authorities.  

3 View  

The financial memorandum gives no indication that the proposals outlined in the Bill 
are underpinned by detailed and robust costings. This Bill will place an additional 
burden on the finances and personnel of NHS Boards and the agencies on which 
they rely. If additional resources are not provided, NHS Boards will need to divert 
consultant/ specialist time and expertise from other aspects of the health protection 
function. In addition, payments to external bodies, for example for legal advice, will 
divert funds from other areas.  

4 Costs to Health Boards  

Advice on resource implications was not sought formally from the Scottish Directors 
of Public Health Group. Within the time given for this response, it was not possible to 
collect local costings to support the points outlined below but some illustrations have 
been given and it is clear that the costs to NHS Boards have been greatly 
underestimated.  

4.1 Investigation and management  

In para 226 of the financial memorandum, the NHS Employers Management 
Steering Group has reported costs associated with the new powers to apply to 
Sheriff for medical examination, quarantine, detention and treatment/ disinfection etc. 
This paragraph highlights the legal cost of cases going forward but does not take the 
staff time and associated costs incurred in investigating and preparing cases in 
which the patient consents before the case is heard by the Sheriff. Currently, the 
cost of investigating, preparing and monitoring exclusions is also currently borne by 
local authorities. The NHS cost for this element alone is estimated at £2000 per 
annum for Lothian This does not include costs currently borne by the Local Authority. 
These include the solicitor and environmental health staff.  

The costs of the new and transferred powers do not include the work currently 
undertaken by local authority staff which would be transferred or the work required in 
pursuance of the new powers to exclude, quarantine or treat/disinfect etc. Such 
costs include the investigation, sampling and visits to cases and contacts, place of 
employment and potential sources of infection. Where exclusion is likely, 
investigation and preparation of case by the health protection consultant/competent 
person on call and their team (nurses, administrative staff etc), and administration of 
the system, ongoing monitoring and audit of the outcome. During 2006, for example, 
244 of the assessments undertaken by Environmental Health Officers in Lothian- 
Food poisoning 227, Legionella 7, Viral Hepatitis 10 – would be undertaken instead 
by the health service. This workload is equivalent to 0.5wte health protection 
specialist (for example a specialist nurse) and administrative support.  
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4.2 Developing and maintaining a competent workforce  

The costs of training and maintaining an adequate pool of competent people has not 
been estimated. The estimated cost of £16,000 for Scotland would provide a junior 
administrator to maintain a database and collect data on use of various sections of 
the Act. It would not cover the costs of the posts required to sustain safe rotas or the 
development and ongoing professional development of competent people. 
Alternatively, £16,000 is the cost of one programmed activity per week of a 
consultant in Health Protection Scotland and administrator, including on costs. This 
would provide approximately 160 hours per annum of expert input but would not 
cover the costs of developing and maintaining a competent workforce, for example, 
training materials, external speakers, travel, venues and associated costs.  

Whilst the latest territorial board workforce statistics show a complement of 74.4 
consultants in public health medicine (including Directors of Public Health), for some 
boards this includes university employees or temporary staff who are unlikely to be 
classed as competent people under the act. Fulfilment of the requirements of this Act 
to a uniformly high standard will require Boards to access identified resources to 
enable them to fund consultant and specialist posts for those who have successfully 
completed specialist medical training or been accepted onto the voluntary register. 
While falling well short of the expert recommendations for the size and shape of 
workforce required to deliver a modern public health service (as identified by CDC 
Atlanta, and following the SARS outbreak in Toronto), this funding would, as an 
interim step, bring consultant and specialist levels up to those in England.  

Similarly, funding to sustain the specialist environmental health workforce has not 
been considered, these staff form part of the professional public health team and 
could be trained to form part of the competent team in pursuance of this new Act.  

5 Preventing and acting on environmental hazards to human health  

The above relates largely to the costs associated with the communicable disease 
and related aspects of the Act. Public health directorates also advise on all types of 
environmental hazards to human health, investigate environmental concerns, 
contribute to strategic environmental assessments and lead health impact 
assessments. None of these responsibilities is included in the financial memorandum 
although the provisions in relation to nuisance and sewage will identify additional 
hazards and result in additional investigations.  

6 NHS Boards as category one responders under the Civil Contingencies Act  

The provisions of the new Public Health Act are intended to cover earlier phases of 
the situations where communicable disease or environmental hazards require 
Boards to act as category one responders under the Civil Contingencies Act. Unlike 
Local Authorities, NHS Boards have not been funded to take on these additional 
duties. Regardless of which Act applies as a public health investigation unfolds, the 
costs that NHS Boards will incur in mounting an effective response has not been 
considered in this financial memorandum.  
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7 Section 7 Joint public health protection plans  

In Lothian, this would require preparation and production of five plans, four at Local 
Authority/CHP (CHCP) level and a strategic plan. Again no costs have been 
identified against this responsibility. This is a welcome development but is a new 
duty and would require at least one additional programmed activity per week of 
health protection time at Local Authority/CHP level to ensure that development and 
implementation of these plans led to real change.  

8 Costs to Health Protection Scotland  

Health Protection Scotland is the national body to whom the territorial board turn for 
expert advice and assistance. It is a special health board and, like the Directorates of 
Public Health in Health Boards, it provides a 24 hours per day on call service for 
health protection matters. Costs of maintaining international level expertise in this 
area, providing advice, support, training and assuring the competence of the public 
health workforce have not been included. 

9 Legal Costs  

Para 225 intimates that the changes will not pose any additional financial burden on 
the Central Legal Office (CLO). NHS Lothian would expect that the CLO would 
provide advice, support and guidance on public health law in relation to the powers 
of medical examination, detention, quarantine and treatment/ disinfection etc. This 
support will be required out of hours and will also relate to cases that are prepared 
but do not go forward to the Sheriff because the patient consents. This advice is 
currently provided by local authority lawyers. The financial memorandum does not 
explain how the necessary transfer of resource and expertise to the NHS in Scotland 
will be assured.  

There is also a risk that patients will be harmed, or will allege harm, even where 
competent people enact these new powers competently. The CLO would be the 
source of advice and support to Boards in such matters. Since the CLO‘s financial 
security rests on its fees, fees will have to rise to meet these new duties. These 
costs have not been considered in the paper. Discussion with Norma Shippin, 
Managing Partner at the CLO suggested that they had not been asked to provide 
detailed costings for the additional activity associated with implementation of the new 
legislation.  

10 Conclusion  

The new Act provides additional responsibilities but, other than the AIDS Control Act 
report, neither this legislation, nor recent Government or professional imperatives 
(expressed for example in HDL or CMO letters), transfer any responsibilities away 
from the public health specialist workforce. Indeed, much of the time spent compiling 
the AIDS Control Act report would be used to enhance the surveillance of all forms of 
blood borne virus or used to offset the growing shortfall in funding for prevention and 
early intervention in relation to blood borne viruses. Without additional resources, 
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implementation of this Bill is likely to lead to shortfalls in funding among Boards and 
the national agencies on which Boards rely.  

Dr Alison McCallum 
Director of Public Health and Health Policy 
NHS Lothian  

November 22 2007  

QUESTIONNAIRE  

Consultation  

1. Did you take part in the consultation exercise for the Bill, if applicable, and if so did 
you comment on the financial assumptions made?  

Yes and we made the point that no account had been taken of the financial 
consequences of the Bill  

2. Do you believe your comments on the financial assumptions have been accurately 
reflected in the Financial Memorandum?  

No, we were advised to submit comments at this stage in the process  

3. Did you have sufficient time to contribute to the consultation exercise?  

We received pm 8/11 – this was sufficient time to construct a policy response but not 
to undertake adequate consultation with colleagues and partners or to provide 
evidence to support our concerns. 

Costs  

4. If the Bill has any financial implications for your organisation, do you believe that 
these have been accurately reflected in the Financial Memorandum? If not, please 
provide details.  

Please see attached explanatory note for more detailed answers to questions 5-8  

5. Are you content that your organisation can meet the financial costs associated 
with the Bill? If not, how do you think these costs should be met?  

NHS Boards will require additional resources  

6. Does the Financial Memorandum accurately reflect the margins of uncertainty 
associated with the estimates and the timescales over which such costs would be 
expected to arise?  

No  

Wider Issues  
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7. If the Bill is part of a wider policy initiative, do you believe that these associated 
costs are accurately reflected in the Financial Memorandum?  

No  

8. Do you believe that there may be future costs associated with the Bill, for example 
through subordinate legislation or more developed guidance? If so, is it possible to 
quantify these costs?  

If a separate exercise were undertaken, then yes.  

 

SUBMISSION TO THE FINANCE COMMITTEE FROM NHS AYRSHIRE AND 
ARRAN  

1. Did you take part in the consultation exercise for the Bill, if applicable, and if so did 
you comment on the financial assumptions made?  

Yes, through the professional groups  

2. Do you believe your comments on the financial assumptions have been accurately 
reflected in the Financial Memorandum?  

Initial comments did not include financial assumptions.  

3. Did you have sufficient time to contribute to the consultation exercise?  

Short timescales for response, but yes.  

4. If the bill has any financial implications for your organisation, do you believe that 
these have been accurately reflected in the Financial Memorandum? If not, please 
provide details.  

We anticipate no significant extra costs for Ayrshire & Arran mortuary and post 
mortem facilities; however this might not be the case for Teaching Boards. 
Paragraph 225 assumes no extra legal costs, however there is on occasions a need 
for immediate out of hours legal advice which would be an extra CLO cost. Also no 
training costs identified for consultants in public health, health protection nurses etc.  

5. Are you content that your organisation can meet the financial costs associated 
with the Bill? If not, how do you think these costs should be met?  

There requires to be resource transfer from Local Authorities to Health Boards to 
match the transfer of responsibilities.  

6. Does the Financial Memorandum accurately reflect the margins of uncertainty 
associated with the estimates and the timescales over which such costs would be 
expected to arise?  
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Difficult to quantify the costs if a pandemic flu outbreak occurred relating to Health 
Boards responsibility to pay compensation for loss of earnings for people excluded 
from work. Paragraph 227 indicates this would be covered by Civil Contingency 
legislation.  

7. If the Bill is part of a wider policy initiative, do you believe that these associated 
costs are accurately reflected in the Financial Memorandum?  

8. Do you believe that there may be future costs associated with the Bill, for example 
through subordinate legislation or more developed guidance? If so, is it possible to 
quantify these costs?  

No.  

SUBMISSION TO THE FINANCE COMMITTEE FROM COSLA  

Thank you for providing COSLA with the opportunity to give its views on the Public 
Health (Scotland) Bill. Given that COSLA is not directly involved in fulfilling the duties 
prescribed in the new legislation, we think that a response in the form of a letter is 
more appropriate than completing the questionnaire. I have set out our comments 
under two of the three main headings used in the questionnaire. 

Consultation  

COSLA made no direct written response to the consultation but notes that 21 of its 
member councils made responses. COSLA was represented at a series of reference 
group meetings during the summer of 2007 and has liaised with the Bill team during 
that time.  

Costs  

Local authorities have indicated that there may be some requirement for an increase 
in resources as a result of the general statutory requirement to cooperate on 
environmental health functions. There may also be additional financial pressures as 
a result of an increase in the volume of administration work - for example, through 
the issue of fixed penalties, enforcement and training of environmental health staff. 
Moreover, there may be costs associated with production of Joint Health Protection 
Plans; this will depend upon level of detail to be included in plan.  

In general terms, recognition needs to be given to the possibility of an increase in the 
level of resources needed to carry out all the consequential activities, either direct or 
indirect, of carrying out the duties required by the Bill.  

Nevertheless, we recognise that the potential increase in costs are difficult to 
quantify at this stage, and so we are content with the broader assumptions made in 
the Financial Memorandum. However, we expect that if, during the implementation of 
the Bill, it can be shown that greater resources than assumed are required, the 
Scottish Government and local government will work together to review funding 
levels. This would be in keeping with the spirit of the recently published concordat.  
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These comments are not exhaustive and we would anticipate further opportunities to 
give evidence on the Bill to the Health & Sport Committee during its progress 
through Parliament over the coming months.  

Garrick Smyth, Policy Manager 
COSLA  

 

SUBMISSIONS RECEIVED FOLLOWING MEETING ON 4 DECEMBER 2007  

SUBMISSION TO THE FINANCE COMMITTEE FROM THE SCOTTISH 
GOVERNMENT BILL TEAM  

I attach, for the Finance Committee‘s consideration, a letter to the Director of Public 
Health and Health Policy at NHS Lothian, to clarify a number of issues raised in her 
response of 22 November 2007 to the Committee‘s call for evidence on the Financial 
Memorandum of the Public Health etc. (Scotland) Bill.  

Molly Robertson 
Public Health etc. (Scotland) Bill Team Leader  

Dear Dr McCallum  

Public Health etc. (Scotland) Bill  

Thank you for taking the time to respond to the Scottish Parliament Finance 
Committee‘s request for comments on the Financial Memorandum of the Public 
Health etc. (Scotland) Bill, which was introduced to Parliament on 25 October.  

We have noted the response and thought it would be helpful to clarify a number of 
issues with you in order to allay some of your concerns regarding the potential 
financial impact of the Bill. We are concerned that your response is based on a 
number of misconceptions regarding the extent of the provisions of the Bill. I will deal 
with the key issues raised below.  

Costs to Health Boards  

Investigation and management  

The Bill proposes only a limited transfer of responsibility from local authorities to 
Health Boards, primarily the legal work concerned with medical examination and 
removal and detention powers, with new quarantine powers also falling to Health 
Boards. These powers would be used very rarely, in circumstances of significant risk 
to public health, and where the individual or individuals do not accept constraints 
voluntarily. From past experience we know that the majority of people are happy to 
comply voluntarily with public health measures and there are few examples of when 
existing powers have been used. Whilst the legal responsibility for exclusions will 
also transfer to Health Boards, and the power to restrict activity will fall to Health 
Boards, Designated Medical Officers of Boards currently undertake much of this 
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work at the moment. I should like to make it clear that it is not the intention that 
the investigative and monitoring work of local authorities, currently carried out 
by Environmental Health Officers will change. For example, they will continue to 
undertake assessments and follow up work related to cases such as food poisoning 
and legionella, as required, as part of an incident control team. The Bill does not 
transfer this function to Health Boards.  

Developing and maintaining a competent workforce  

As you are aware, the NHS Employers Management Steering Group estimated a 
cost of £16,000 per year to maintain a list of competent persons (which we do not 
consider would be necessary). We do not anticipate that anyone who is not already 
in post will need to be retrained in order to be able to be designated as a competent 
person and be able to undertake the functions assigned to them in the Bill. A working 
group is currently determining the content of draft Regulations which will specify the 
qualifications of Health Board and local authority competent persons. These 
regulations will be subject to full consultation with Directors of Public Health and 
others, in due course. It is important to emphasise, however, that issues relating to 
the size of the public health workforce and the need for Health Boards to maintain 
safe rotas or ensure ongoing professional development of medical and public health 
personnel are not matters pertaining to the Bill.  

Neither should the Bill be relevant to the need to sustain the specialist environmental 
health workforce. With regard to the expansion of the statutory nuisance regime for 
insects, light pollution and foul water on land, the Financial Memorandum makes 
clear that experience in England, which added these issues as nuisances within the 
Environmental Protection Act 1990 some time ago, did not incur significant increases 
in workload or financial resources at local authority level. Indeed, it is hoped that the 
introduction of a Fixed Penalty Notice regime will assist local authorities to deal more 
effectively with statutory nuisances.  

Whilst there will be some training implications for Health Board staff regarding the 
functions being assigned to them under the Bill, this should be able to be delivered 
within existing staff training programmes. The Scottish Government will work with 
stakeholders and legal advisers to develop central guidance in this regard.  

Joint public health protection plans  

It is not intended that the planning requirement in the Bill will be onerous and incur 
additional resources. The majority of boards will already have health protection 
planning in place, and it will be a matter of ensuring that any issues recommended in 
future guidance from the Scottish Government, are included. The Bill expressly 
provides that boards can incorporate such plans in other existing planning 
arrangements, as they consider appropriate, so that there is no unnecessary 
bureaucracy or duplication of planning effort.  

Costs to Health Protection Scotland (HPS)  

The Bill does not place any additional burdens on HPS. 
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Legal Costs  

The Central Legal Office has been involved in discussions about the practicalities of 
the Health Board provisions and the likely costs in terms of central legal advice. They 
are not able to identify potential costs at this stage, because costs will depend on the 
number of cases referred to them. However, they do not expect additional costs to 
be significant. The coercive powers being given to Boards should only be used 
where individuals do not accept constraints or advice voluntarily, which is likely to be 
rare.  

In conclusion, the Financial Memorandum is only concerned with potential additional 
costs which may be incurred as a result of the new legislation. There are few 
additional burdens being placed on Health Boards and many of them will be used 
only in extreme circumstances. As a result, any additional resources required will not 
be significant. The Financial Memorandum cannot comment on general issues 
regarding the adequacy of Health Board funding for health protection work. What is 
relevant, however, is that some of the measures are intended to help contain or 
minimise a public health incident which may reduce the very significant potential 
financial impact on health protection resources.  

I will be happy to meet with yourself and other Directors of Public Health to discuss 
the matter more fully, if you wish. I have copied this letter to the Scottish Parliament‘s 
Finance Committee and other Directors of Public Health.  

Molly Robertson  

Public Health etc. (Scotland) Bill Team Leader  

14 December 2007 
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SUPPLEMENTARY SUBMISSION TO THE FINANCE COMMITTEE FROM NHS 
LOTHIAN  

Please find attached my further response in relation to the Finance Memorandum. 
To remind you of previous events, the Executive Management Team of NHS Lothian 
had expressed concerns previously that the financial consequences of the Bill were 
not clear. As a consequence, and in response to a request for comments on the 
financial memorandum, the Director of Public Health and Health Policy developed a 
response, agreed with the Director of Finance based on the information available at 
that time. NHS Lothian Executive Management Team also agreed a response to the 
proposed Public Health (Scotland) Bill at its meeting on December 19, 2007.  

Further to my previous submission, I have been able to clarify a number of points 
with Scottish Government officials, both in writing and by telephone, since we last 
spoke before Christmas. This response, therefore, reflects my professional advice as 
Director of Public Health and Health Policy as it has not been possible to share the 
work undertaken over the holiday period with colleagues in advance of the Jan 4 
deadline for comments.  

The issues raised earlier were, in the main, those where, if there were to be no 
additional resources associated with the enactment of the Bill, the limits of the new 
responsibilities would need to be clearly understood by all parties. It is particularly 
important to be explicit in areas such as public health where legislation relies on 
different statutory organisations working together but where the method and manner 
by which they are held to account by the Scottish Government is very different.  

Before reviewing the financial consequences of the BilI, I should like to reiterate that 
the Bill is welcomed, long overdue and essential to enact to ensure that Scotland 
complied with International Health Regulations.  

Costs to Health Boards: Investigation and Management  

Officials were able to clarify the following matters, which will be made explicit in the 
supporting regulations and other documentation.  

 The current work of Environmental Health Officers in investigating and 
monitoring human illness and hazards to human health will not transfer to 
health boards.  

 A programme of work is underway to simplify the summary application 
procedure for obtaining detention and similar orders. This will be essential to 
minimise the additional costs to Boards of this new programme of work with 
the Central Legal Office. While detention and similar orders are used rarely, 
the power must be able to be used quickly and effectively when required. My 
recent experience of the current process was that it was cumbersome, took 
several weeks to implement and required the extensive experience of local 
authority lawyers to ensure that it was effected appropriately.  
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Developing and maintaining a competent workforce  

 The Bill extends the successor to the Designated Medical Officer role beyond 
doctors to specialists from other professional backgrounds. The definition of a 
competent person will need to be compatible with the competencies required 
to fulfil the professional requirements of the public health on call function in 
range, scope and depth. It is obviously the responsibility of Health Boards and 
their Directors of Public Health to determine which individuals may be 
classified and function as competent persons. Designation of classes of 
person, their professional qualifications and the requirements to be fulfilled for 
designation/accreditation and revalidation, however, is the responsibility of the 
body delegated by the UK registering authority to provide this function, the 
Faculty of Public Health. It does so, within a framework prescribed by the 
Scottish Government in enacting this Bill.  

 The opportunity to participate in the consultation on the draft Regulations, 
which will set out the proposed qualifications of Health Board and local 
authority ‗competent persons‘, who will carry out the functions ascribed to 
them under the Bill is very welcome. The Scottish Directors of Public Health 
will take a national view in relation to additional costs in relation to training, 
accreditation and CPD at national level and local level once the draft 
Regulations are available and I, like other Directors of Public Health, will 
advise their organisations accordingly.  

 The change in the number and nature of staff eligible to be designated is likely 
to be limited. In some ways this is disappointing, but it does limit the additional 
costs in relation to training, accreditation and CPD which are not anticipated 
to be significantly greater than those associated with other forms for planned 
workforce development.  

Environmental health assessment and statutory nuisances  

 Clarification of the position highlighted a limited change. Again, it became 
clear during discussion with officials that there is no intention to harmonise the 
regulations in relation to strategic environmental assessment or the 
assessment of environmental hazards to human health to reflect fully the 
situation in England. More extensive proposals regarding environmental 
health concerns were examined but were not considered feasible at this time. 
Again, this is disappointing but it does minimise the additional costs 
associated with this provision.  

The committee may wish to consider the size of the fines. Concern in relation to the 
level of fines proposed is not specific to these provisions, however, such fines are 
unlikely to pose a deterrent, nor will they provide sufficient encouragement for all 
potential perpetrators to engage in preventive work with local authorities and health 
boards; some may see the opportunity cost of such engagement as greater than the 
potential financial penalty if detected.  

Joint public health protection plans  
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 Officials gave reassurances that it was not considered necessary that the joint 
health protection plans for use in Scotland should mirror the formally 
published, stand-alone plans produced by units of the Health Protection 
Agency in England. Again, clarification that Boards are not expected to 
produce plans of this style, rather than having the opportunity to incorporate 
them with other plans, was helpful. If this is the expectation, then that 
removes the associated opportunity and financial cost.  

Costs to Health Protection Scotland  

 I am reassured that the Chief Executive and Medical Director of Health 
Protection Scotland do not believe that the Bill will place any additional 
burdens on the organisation. As DPH of a territorial Board, Health Protection 
Scotland provides expert advice in and out of hours, but the team is a small 
one. The additional responsibilities will undoubtedly lead to the involvement of 
consultants from Health Protection Scotland at times. The comments from 
officials lead me to be reassured that Health Protection Scotland business 
planning processes will address any issues of this nature.  

Legal Costs  

 I have covered most of these issues under costs to health boards. Adoption of 
simpler procedures that can be effected timeously will minimise the 
associated costs. There will be costs associated with the new legal powers 
and I think it will be important to demonstrate to Boards, and the Central Legal 
Office, that their liabilities will be limited and that appropriate advice will be 
available on the nature and level of insurance mechanism required to cover 
the costs of proved loss following compliance with exclusion from work/study 
or other reimbursable pursuits.  

I hope that these further observations are helpful. In case it should be helpful to the 
Finance Committee, I have included a copy of the more general response to the 
Public Health (Scotland) Bill, which is being considered by the Health and Sport 
Committee.  

Dr Alison McCallum, Director of Public Health and Health Policy, NHS Lothian, 
7 January 2008  

This Bill is welcomed, and its enactment is essential to ensure that Scotland 
complies with International Health Regulations. I am sure that the supporting 
regulations will be drafted to ensure that the benefits of the legislation, at local and 
national level, far outweigh any costs. If there are to be no additional resources 
associated with the enactment of the Bill, the limits of the new responsibilities need 
to be stated explicitly and clearly understood by all parties. This is particularly 
important because public health action relies on different statutory organisations 
(largely Health Boards and Local Authorities) working together effectively, although 
they are held to account by the Scottish Government, and the Scottish people, in 
different ways.  
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The Executive Management Team of NHS Lothian had expressed concerns 
previously that the financial consequences of the Bill were not clear. As a 
consequence, the Director of Public Health and Health Policy developed a response, 
agreed with the Director of Finance based on the information available at that time. 
The NHS Lothian Executive Management Team agreed a response to the proposed 
Public Health (Scotland) Bill at its meeting on December 19, 2007. Since then, 
Scottish Government officials have clarified the final agreed scope of the Bill, 
highlighting areas that will be covered explicitly in supporting regulations.  

The final attached response, therefore, reflects the professional advice of the 
Director of Public Health and Health Policy as it has not been possible to share the 
work undertaken over the holiday period with colleagues in advance of the Jan 4 
deadline for comments.  

Public Health etc (Scotland) Bill  

This is a Bill to restate and amend the law on public health; to make provision about 
mortuaries and the disposal of bodies; to enable the Scottish Government to 
implement its obligations under the International Health Regulations; to enable 
provision to be made in relation to the provision of information to users on the effects 
on health of sunbeds; to amend the law on statutory nuisance and for connected 
purposes.  

This is being undertaken to ensure that public health law continues to meets the 
requirements of the people and duties of authorities in Scotland to:  

• Minimise loss of life and disease transmission associated with newly identified, 
transmissible conditions and syndromes  

• Make provision, or secure that provision is made, for the purpose of protecting 
health in its area  

• Promote improvement in health  

Specifically, the Public Health (Scotland) Bill is intended to:  

• Enable health boards and local authorities to address the emerging threats to 
public health  

• Assure the implementation of the International Health Regulations  

The Bill is currently supported by detailed memoranda. Many of the detailed 
comments below, therefore, reflect areas where work on the detail of the provisions 
and supporting regulations is not yet complete. These comments do not in any way 
detract from the importance of the Bill to the effective practice of Public Health in 
Scotland.  

The financial consequences of enacting the Bill are not considered by officials to be 
significant at national level. The Scottish Government‘s expectation, as expressed by 
the officials in writing and in telephone conference with members of the Scottish 
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Directors of Public Health Group, is that individual NHS Boards will be responsible 
for ensuring that they can meet the resource consequences of the enactment of the 
relevant parts of the Bill in their area. 

Detailed review of proposals set out in Public Health etc. (Scotland) Bill  

In many areas, the proposals are well thought out and could be rolled out as soon as 
the enabling regulations are in place. The section below, therefore, focuses on areas 
where the Bill is significantly more likely to succeed than previous proposals and 
areas and those where there is concern that the legislation will not fulfil its intended 
purpose. The comments are set out under the sections in which they appear in the 
Policy Memorandum.  

Part 1: Public health responsibilities  

Provision of public health advice and expertise  

Public health advice to Local Authorities may be channelled through the Designated 
Medical Officer function but the requirement for the provision of specialist public 
health advice to Local Authorities is broader than the traditional health protection 
functions of preventing and tackling communicable disease and environmental 
hazards to human health. The current, formal relationship between the DPH (and the 
consultant team) as Designated Medical Officers and the Local Authorities in Lothian 
facilitates the range of public health functions from effective health improvement and 
health inequalities work programmes to the inclusion of environmental health staff as 
full members of the clinical team in investigations of communicable disease. It is 
reassuring that the introduction of competent persons, rather than Designated 
Medical Officers, is not intended to change the current relationship of the Director of 
Public Health to the Local Authorities within the Health Board area.  

The importance of this formal relationship can be illustrated by the following 
examples. Evidence from Dr Gordon Pledger, who was previously DMO and DPH in 
Newcastle upon Tyne, to the Shipman Inquiry highlighted correct practice in relation 
to controls over cremation. In Lothian, understanding of role of the DPH and the 
relationship between public health and local authorities has facilitated development 
of a confidential inquiry system for suicides and drug related deaths. Without this 
formal relationship, the NHS public health contribution to assuring the benefits and 
risks of new developments through health impact assessment and strategic 
environmental assessment would also be more difficult to achieve. 

Links with competencies required for the public health on call function  

The Bill extends the successor to the Designated Medical Officer role beyond 
doctors to specialists from other professional backgrounds. The definition of a 
competent person will need to be compatible with the competencies required to fulfil 
the professional requirements of the public health on call function in range, scope 
and depth. It is obviously the responsibility of Health Boards and their Directors of 
Public Health to determine which individuals may be classified and function as 
competent persons. Designation of classes of person, their professional 
qualifications and the requirements to be fulfilled for designation/accreditation and 
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revalidation, however, is the responsibility of the body delegated by the UK 
registering authority to provide this function, the Faculty of Public Health. It does so 
within a framework prescribed by the Scottish Government in enacting this Bill. The 
opportunity to participate in the consultation on the draft Regulations, which will set 
out the proposed qualifications of Health Board and local authority ‗competent 
persons‘ who will carry out the functions ascribed to them under the Bill, is very 
welcome. The Scottish Directors of Public Health will take a national view in relation 
to additional costs in relation to training, accreditation and CPD at national level and 
local level once the draft Regulations are available and I, like other Directors of 
Public Health, will advise their organisations accordingly.  

Part 2: Notifiable diseases, notifiable organisms and health risk states  

The duty to notify could be more simply set out. I am sure that the final Policy 
Memorandum and the supporting regulations will be more explicit. I would expect 
that the city analyst (or equivalent) will also be required to notify, and that non-
medically qualified directors of laboratories have a duty to notify whether or not they 
are formally delegated to do so. Evidence based guidance to support prioritised 
notification, based on the potential risks to the individual and the wider population, 
will be helpful, and I am sure that this will be developed as part of the supporting 
documentation.  

Part 3: Public health investigations  

This section is welcome. Traditionally, Directors of Public Health have had the 
authority to command records, including medical records, although it was rarely 
necessary to resort to this approach. This section should state clearly that access to 
such records will be under the auspices of the Director of Public Health or their 
appointed deputy.  

Part 4: Public health functions of health boards  

The legal safeguards regarding the detention, investigation and treatment of 
individuals are welcome as is the opportunity for Central Legal Office lawyers to 
provide consistent advice on public health matters across Scotland.  

The requirement for a Sheriff‘s order is a reasonable safeguard against abuses of 
human rights but the current procedure, requiring multiple attendances, is inefficient 
and could expose members of the public to unnecessary harm and against which 
there is little defence. It was helpful to hear that health and legal colleagues are 
working together to simplify the current process so that an urgent detention or similar 
order would be available with immediate effect with minimum legal input and 
associated costs.  

A more comprehensive framework of provisions and arrangements for oversight, 
paralleling the Mental Health Act, would be even better. It would also be helpful if the 
different types of legislation designed to protect individuals, and to help professionals 
care for them, were cross-referenced. In Scotland, the use of public health legislation 
to safeguard individuals and the wider population complements the ability to 
investigate and treat patients who lack the capacity to consent to treatment in an 
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emergency situation. In addition, the Adults with Incapacity Act should provide an 
opportunity to treat patients whose capacity to consent has been affected 
temporarily, for example by sepsis, by the condition for treatment is sought for 
clinical and public health reasons. The Adults with Incapacity Act may also help in 
caring for patients whose capacity to comply with treatment, for example for resistant 
TB, has been affected by alcohol related brain damage. It will be important to ensure 
adequate support for patients with serious mental illness who do not fulfil the criteria 
of the Adults with Incapacity Act but who are at increased risk of exposure to serious 
public health hazards  

These issues, their application to public health practice and how they link with 
obligations under the International Health Regulations 2005 and future WHO 
recommendations, will obviously be covered in greater detail once the four UK 
Health Departments have completed their determination of the provisions required to 
prevent the international spread of infectious disease or contamination. I am aware, 
for example, that Scottish stakeholders will be involved in the development of 
updated Ships and Aircraft Regulations and, once drafted, they will be subject to a 
three-month comprehensive consultation with all stakeholder groups, including the 
Directors of Public Health.  

Exclusion and restriction orders and associated compensation  

The extension of exclusion beyond school and work recognises the changing nature 
of public life and is thus welcome. It is recognised, however, that authorities can only 
reimburse proven loss that results from complying with an exclusion order. Currently, 
Local Authorities have the infrastructure in place to undertake this function. While 
Health Boards currently have no mechanism for financing such arrangements, they 
are being advised to consider insurance provisions, similar to those carried by Local 
Authorities. 

Power of quarantine  

In line with international guidelines and in this context, quarantine usually means 
protective detention of asymptomatic individuals. Paragraph 57, page 14 includes 
the phrase ‗or display symptoms of‘. The Public Health (Scotland) Bill implies, 
therefore, that the power of quarantine is also a power of isolation. This is likely to be 
important for the public and may need distinction so that law on patients who pose a 
potential risk to others is distinguished at extremes from those who pose an 
immediate, material risk to others.  

While the power of isolation currently exists for use in certain circumstances, the 
power of quarantine is welcome and reflects the learning from the SARS outbreak. 
The power to treat will also be important in minimising the duration of quarantine and 
the associated risks to staff caring for the quarantined patient. Even if definitive 
treatment is not available, symptomatic treatment may reduce risks to the patient 
and other contacts.  

Coercion into treatment and treatment against the will of the patient are not the same 
thing and paragraph 62 conflates these two issues. The former is never acceptable, 
the latter may be necessary in exceptional circumstances and with legal safeguards, 
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in the same way that detention under the Mental Health Act is enacted. As noted 
above, it is more likely that patients will lack the capacity to consent to treatment 
rather than refuse it actively. Care of such patients and protection of the health of the 
population may well be served by application of the Adults with Incapacity Act. 
Should an individual refuse treatment and continue knowingly to place others at 
avoidable risk, they can be charged with a criminal act under current legislation 
where this is considered commensurate with the risk.  

It was helpful to know that the definitions of disinfection, disinfestation, and 
decontamination will mean that these actions are not considered treatment. It will be 
important that this is explained clearly to the public.  

Least invasive and least intrusive measures  

Use of the least invasive and least intrusive measures practicable must be defined 
as ‗least invasive and least intrusive clinically effective measures likely to be 
practicable‘. There is no place for ineffective measures even if they are easier to 
effect. 

Part 5: Public health functions of Local Authorities  

The proposals are fairly straightforward. There is no expectation that Environmental 
Health professionals will give up any of their existing functions in relation to 
investigating cases of human illness, particularly those associated with food, water or 
environmental contamination. The different methods of holding Health Boards and 
Local Authorities to account means that it will be important to ensure that the 
supporting regulations enable specialist public health and environmental health 
professionals to deliver Parts 1-4 of the Bill effectively.  

The Bill was not intended to address the variable access to Committees, full Council 
and Chief Executive‘s senior management team that environmental health 
professionals report across Scotland. In future, this may be vested in the Director of 
Public Health under the duty to co-operate, but this is not stated explicitly.  

Part 6: Mortuaries  

The amendments to this section are welcome. Paragraph 73, the duty to provide 
mortuaries and post-mortem facilities for deaths reported to the Procurator Fiscal, 
could be reciprocated by a duty for the Procurator Fiscal to inform health boards and 
local authorities of the outcome of their investigations. This could be set out in 
supporting regulations. Current arrangements are overly dependent on good working 
relationships between individuals.  

Protection of public from risks arising from bodies  

Updating these powers will not achieve the desired effect if the time and process to 
Sheriff Order is not also updated in line with the current and anticipated future 
threats to public health, whether chemical, biological, radiological or infectious.  

Part 7: International Health Regulations  
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These state that each party must develop and maintain the capacity to respond 
promptly and effectively to public health risks and public health emergencies of 
international concern. This is a requirement at state level. Scotland does not 
currently have the depth of resilience available in some other countries; levels of 
staffing and investment compare unfavourably with Toronto pre-SARS and with the 
levels required for accreditation using the CDC-Atlanta or similar guidance.  

Part 8: Information on health effects of sunbeds  

Rather than regulate provision of sunbeds under public health law, it would be more 
helpful to move to prescription only or adopt under provision of complementary 
healthcare regulation. Inclusion of sunbed facilities alone, rather than a requirement 
to maintain surveillance data for all complementary and private sector primary care, 
dilutes the public health messages about harm, including skin cancer. It is hoped that 
skin cancer experts will be fully engaged in the development of the detailed 
supporting regulations and in the subsequent consultation.  

Part 9: Statutory nuisances  

Following clarification with Scottish Government officials it became clear that limited 
change only was envisaged. Concern in relation to the level of fines proposed is not 
specific to these provisions, however, such fines are unlikely to pose a deterrent, nor 
will they provide sufficient encouragement for all potential perpetrators to engage in 
preventive work with local authorities and health boards; some may see the 
opportunity cost of such engagement as greater than the potential financial penalty if 
detected.  

While it provides for addition to the list of statutory nuisances, it was not considered 
feasible to address other environmental public health issues in the Public Health Bill. 
Specifically, the Bill does not amend the statutory and regulatory framework for 
environmental public health to mirror that in England. More extensive proposals 
regarding environmental health concerns were not considered feasible at this time. 
This is disappointing as such a change would assist authorities in Scotland in their 
efforts to deliver the WHO European Region targets on Communicable disease and 
Environmental Health as outlined in Health 21 (Targets 7 and 21), and in supportive 
European level public health regulations and guidance. It would be helpful if future 
work to agree common standards of practice in this area were to be undertaken.  

The restricted scope of this provision minimises the additional costs associated with 
enactment.  

Part 10: General and miscellaneous  

This area is fairly straightforward and inclusion of the duty to share information is 
helpful. 
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SUBMISSION TO THE FINANCE COMMITTEE FROM THE SCOTTISH 
DIRECTORS OF PUBLIC HEALTH GROUP  

The Finance Committee of the Scottish Parliament currently considering the 
Financial Memorandum of the Public Health etc. (Scotland) Bill has requested the 
views of the Scottish Directors of Public Health Group on the financial implications of 
the Bill, in the light of evidence which has been received from NHS Lothian.  

This is a response on behalf of the Scottish Directors of Public Health Group. It has 
been drafted in the light of discussions between Directors of Public Health in 
Scotland including Dr McCallum and with helpful input from Scottish Government 
Officials clarifying issues and concerns raised earlier in the NHS Lothian submission.  

This group has provided a representative to the relevant advisory groups involved in 
the drafting of this important Bill in Scotland over the last 10 years. We welcome this 
opportunity to comment and establish our views on the financial memorandum of the 
Bill. We fully support the main purposes of the Bill to restate and amend the law on 
public health.  

In our professional view, we believe that some of the difficulties faced in managing 
recent public health incidents could have been assisted by having access to the 
comprehensive spread of legislation available within the provisions of the above Bill.  

There are a number of specific comments we would wish the Committee to consider:  

1. The Costs to Health Boards of investigation and management. The DsPH 
Group are assured that the Bill proposes only a limited transfer of 
responsibility from local authorities to Health Boards, i.e. that of the 
compensation for persons excluded, the legal work concerned with medical 
examination and removal and detention powers, with new quarantine powers 
also falling to Health Boards.  

2. The transfer of powers from local authorities to Health Boards was an initial 
concern to members of this group. After helpful clarification, this concern has 
been addressed. We anticipate that these powers would be used only very 
rarely, in circumstances of significant risk to public health, and where the 
individual or individuals do not accept constraints voluntarily. From past 
experience we know that the majority of people are happy to comply 
voluntarily with public health measures but there are rare examples of when 
existing powers have been used.  

3. Whilst the legal responsibility for exclusions will also transfer to Health 
Boards, and the power to restrict activity will fall to Health Boards, Designated 
Medical Officers of Boards currently undertake much of this work at the 
moment. 

4. It is our understanding that the costs of compensation payable by Health 
Boards to individuals excluded from work under the new proposed legislation 
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changes will be in the region of £60,000 for the whole of Scotland. It has been 
helpful to understand those additional Health Board costs will be balanced out 
by anticipated savings from changes in the payments of notification fees. 
Health Boards might also be advised to link with their local authority 
colleagues to explore the provisions of specific insurance schemes in place at 
present in many Local Authority areas as a way of balancing anticipated costs 
of compensation.  

5. We also understand that that it is not the intention that the investigative and 
monitoring work of local authorities, currently carried out by Environmental 
Health Officers will change as earlier concerns highlighted. For example, they 
will continue to undertake assessments and follow up work related to cases 
such as food poisoning and Legionellosis, as required and continue to act as 
part of any incident control team. We are content that the Bill does not transfer 
this function to Health Boards.  

6. In order to develop and maintain a competent workforce, we are aware, the 
NHS Employers Management Steering Group estimated a cost of £16,000 per 
year to maintain a list of competent persons. We do not consider this would 
be necessary as Health Boards will have an accountability role to ensure that 
staff acting on their behalf as ―competent persons‖ will fulfil the appropriate 
criteria set out on future regulation of this aspect of the Bill.  

7. We do anticipate that anyone who is already in post will not need to be 
retrained in order to be able to be designated as a competent person and be 
able to undertake the functions assigned to them in the Bill. There will, of 
course, remain a responsibility to ensure that ongoing appraisal systems of 
staff continue to assess the skills and training requirements for individual 
members of staff.  

8. As a group we have had representation on the working group currently 
meeting to determine the content of draft Regulations which will specify the 
qualifications of Health Board and local authority competent persons. These 
regulations should be subject to full consultation with Directors of Public 
Health and others, in due course.  

9. It is important to emphasise, that issues relating to the size of the public 
health workforce and the need for Health Boards to maintain safe rotas or 
ensure ongoing professional development of medical and public health 
personnel are not matters pertaining to this Bill.  

10. Concerns about the production of Joint Public Health Protection plans have 
been discussed and we are aware that the planning requirement in the Bill is 
not expected to be onerous or to incur additional resource expenditure. The 
majority of boards already have health protection planning in place, and it will 
be a matter of ensuring that any issues recommended in future guidance from 
the Scottish Government, are included. The Bill helpfully provides that boards 
can incorporate such plans in other existing planning arrangements, as they 
consider appropriate, so that there is no unnecessary bureaucracy or 
duplication of planning effort.  
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11. We do not feel that the Bill places any additional financial burdens on Health 
Protection Scotland HPS. To clarify the position Health Protection Scotland is 
a division of National Services Scotland and is not a Special Health Board  

We believe the practical implications of putting these provisions into practice are, on 
the whole, of minimal impact in most anticipated circumstances. In the rare and 
necessary case, however, we feel these provisions will be vital and will involve 
additional work for health protection agencies perhaps also including legal action.  

We also believe after the helpful clarification from colleagues in the Scottish 
Government that the potential costs of enactment will be balanced by the potential 
benefits. It may be that any insurance premium costs may be more cost effectively 
procured under existing central procurement arrangements and it could be helpful if 
this cost could be pump primed. 

In conclusion we, as the Scottish Directors of Public Health believe the provisions 
within the Bill should be enacted at the earliest opportunity. If the Bill does not go 
through, Scotland will once again rely on outdated legislation albeit well drafted at 
the time. The risk remains that Scotland‘s capacity to respond adequately, effectively 
and appropriately to Health Protection threats is in doubt without this updated 
legislation and could potentially eventually be compromised. These threats include: 
new, emerging and re-emerging infectious diseases and other threats to Public 
Health, including Chemical, Biological or Radiological.  

We fully support the enactment of this Bill. We consider it is a very important piece of 
legislation, which will contribute immensely to the effective management of 
Scotland‘s Health Protection function.  

As a group we will be responding separately to the Health and Sport Committee in 
respect of the proposals within the Bill.  

Dorothy C Moir 
Chair, Scottish Directors of Public Health Group 
3 January 2008  

In response to the specific consultation questions:  

9. Did you take part in the consultation exercise for the Bill, if applicable, and if so did 
you comment on the financial assumptions made?  

Yes, see above  

10. Do you believe your comments on the financial assumptions have been 
accurately reflected in the Financial Memorandum?  

Yes we have had opportunity to discuss this together and agree a common view  

11. Did you have sufficient time to contribute to the consultation exercise?  

Yes  
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12. If the Bill has any financial implications for your organisation, do you believe that 
these have been accurately reflected in the Financial Memorandum? If not, please 
provide details.  

See above for commentary on previously expressed concerns  

13. Are you content that your organisation can meet the financial costs associated 
with the Bill? If not, how do you think these costs should be met?  

Yes we are content that our organisations can meet the proposed financial costs if 
accompanied by the suggested potential savings  

14. Does the Financial Memorandum accurately reflect the margins of uncertainty 
associated with the estimates and the timescales over which such costs would be 
expected to arise?  

Yes  

15. If the Bill is part of a wider policy initiative, do you believe that these associated 
costs are accurately reflected in the Financial Memorandum?  

Yes  

16. Do you believe that there may be future costs associated with the Bill, for 
example through subordinate legislation or more developed guidance? If so, is it 
possible to quantify these costs?  

If a separate exercise were undertaken, then yes it would be possible to estimate 
costs. At this time, without that legislation or guidance to view we are not in a 
position to estimate those costs.  

 

SUBMISSION TO THE FINANCE COMMITTEE FROM NHS BORDERS  

Thank you for your letter dated 6 December 2007 on the above subject. Your letter 
requests the views of Health Boards on the financial implications of the above bill in 
light of the evidence received from NHS Lothian. I should point out that the Director 
of Public Health here in NHS Borders has been involved with the drafting of this Bill 
for a number of years and, that experience together with our recent experience of 
Anthrax incident, I think, is helpful in forming a view on the above bill and financial 
memorandum.  

Our understanding is that the financial memorandum is only concerned with potential 
additional costs which may be incurred as a result of the proposed legislation. It does 
not comment on the adequacy of individual Health Boards health protection 
resources. The financial memorandum does make cost estimates, firstly around the 
administration of the system for competent persons but the biggest financial 
implication for Health Boards is that of the transfer to Health Board of the payment of 
compensation to individuals excluded from work under Public Health Legislation. The 
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financial memorandum estimates this total cost to the NHS in Scotland of around 
£60,000 per annum. Against this should be balanced the resource savings 
accompanying the abolition of the AIDS Control Act and the cost of the production of 
an AIDS Control Act Annual Report. Also the notification costs of payments to 
individual practitioners for notifications of certain infections diseases would be a 
significant saving to off-set the additional costs of compensation to individuals 
excluded from work.  

For our own Board estimated costs for exclusion could be in the region of £2,000 per 
annum whereas savings that could be expected from the notification of diseases and 
organism would be in the region of £1,600 per annum. Our best estimate is that 
compensation costs would be balanced by the notification savings.  

In specific response to the submission from NHS Lothian we do not agree in terms of 
estimate of cost to Board that the costs have been greatly under-estimated and, we 
believe, that the costs and savings are roughly in balance. In relation to Section 4.1 
the Investigation and Management we would anticipate that such legal costs outlined 
would be extremely rarely used. Our own experience in the recent Anthrax incident 
indicates that such potential legal costs would be more that balanced against the 
losses of being unable to contain an incident without access to appropriate and 
timely legal intervention. We believe that this Bill were it enacted should, in fact, 
minimise both legal costs and costs of control of incidents. As an example, the single 
Anthrax case here in Borders cost in the region of £466,000 in terms of direct costs. 
The benefits of this Bill should enable a more rapid and appropriate response to be 
made then is presently possible under the existing array of diverse acts in force at 
present.  

Section 4.2 Developing and Maintaining a Competent Workforce. NHS Borders 
Director of Public Health, Dr Andrew Riley has been involved in the Working Group 
defining the ―competent person‖ and we are assured that the designation of 
competent ―person(s)‖ will not require the retraining of Public Health personnel to 
meet the necessary standards but will ensure that a wider range of skills and 
expertise are recognised as competent over and above those clinically in place. NHS 
Borders expects to be consulted, along with others, on any draft regulations which 
will set out the proposed qualifications. We anticipate guidance will be issued after 
enactment.  

On the subject of transfer of powers from Local Authorities to Health Board, I think, 
our feeling is that these transfers are limited but the powers we anticipate would only 
be used in very rare circumstances where there is a significant risk to public health 
and where an individual will or may not accept constraints voluntarily. We are aware 
of only two cases, both of them in Glasgow, in recent years where such powers have 
been in act under the 1897 legislation. Such powers will only be used within the legal 
constraints available and, as ever, we anticipate that NHS Boards will remain 
accountable for any legal implications of their decisions.  

In relation to preventing and acting on environmental hazards to human health, we 
believe that the new legislation does in fact include powers to address any relevant 
and environmental concerns, in specific, those of a chemical, biological or 
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radiological nature. Indeed, the further clarification of the provisions in relation to 
nuisance and sewage are, in fact, helpful.  

NHS Borders welcomes the production of Joint Public Health Protection plans 
together with our Local Authority. This would be a welcome supplement to our 
Emergency Planning function and explicitly draw together all the health protection 
related work, formalising the planning and recording of those plans and further assist 
us in the regular review and updating of those plans. The additional work in drawing 
up a Joint Public Health Protection Plans will be off-set by the repeal of the AIDS 
Control Act and the removal of the requirement to produce an annual AIDS Control 
Act Report.  

We can see no evidence that additional costs to Health Protection Scotland will 
ensue from this legislation. I would just like to point out that, in my understanding, 
this is a division of National Services Scotland and, in fact, Health Protection 
Scotland is not a special Health Board.  

In conclusion, our understanding is that the financial memorandum enclosed with the 
Bill is only concerned with additional costs which may be incurred as a result of the 
new legislation. Our opinion is there are few additional burdens being placed on 
Health Boards and some of them will be off-set by potential savings as a result of the 
enactment of this legislation. This Board will continue to examine the service 
provision for health protection and our recent extensive experience of nationally 
significant public health incident will continue to ensure that this Board regards its 
accountability for the protection of its public health as one of its most important 
functions. We fully support the implementation of the Public Health Bill and look 
forward to its eventual enactment. Should our experience in the Anthrax Incident be 
of any value to the Scottish Parliament Committee‘s work on this Bill please do not 
hesitate to contact us.  

John Glennie 
Chief Executive, 24 December 2007 

 

SUBMISSION TO THE FINANCE COMMITTEE FROM NHS DUMFRIES & 
GALLOWAY  

I have discussed this matter with the Board's Finance Director and we would agree 
with comments that costs will be higher than they are currently.  

It is difficult to assess what the resource implications will be. If they are significant we 
will need to prioritise spend if funding is not made available to meet the costs.  

John Burns 
Chief Executive, NHS Dumfries & Galloway 
7 January 2008 
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SUBMISSION TO THE FINANCE COMMITTEE FROM NHS FIFE  

Thank you for the opportunity to respond to your letter of 6 December 2007.  

There was an early opportunity to comment on the approach being taken in 
preparing the Bill and I wrote to Scottish Government colleagues, on behalf of an 
NHS Scotland-wide group, setting out the impact as we then saw it, which was 
relatively low.  

I have now had a chance to review the comments the Committee has received.  

From an NHS Fife perspective assuming, as anticipated, the powers are invoked 
rarely then the financial impact to the Board should not be significant.  

If, however, the powers are invoked more frequently, it is clear costs will be higher 
than they are currently in terms of potential workload, legal costs and possible 
recompense for loss of earnings. It is difficult to quantify the likely increase, not least 
because we have very little experience to go on, the need will almost certainly vary 
year on year. The key question for me is whether the increase is sufficiently material 
in the overall context of an NHS Board‘s resources to be relevant to the passage or 
otherwise of the Bill.  

My judgement on behalf of NHS Fife is that it is not.  

I hope this is helpful to the Committee  

George J Brechin 
Chief Executive, NHS Fife  

3 January 2007  

 

SUBMISSION TO THE FINANCE COMMITTEE FROM NHS GRAMPIAN  

I refer to your letter dated 6th December 2007 on the above subject and note all you 
say. I can confirm that NHS Grampian is in general agreement with NHS Lothian‘s 
submission.  

Richard M. Carey 
Chief Executive 
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SUBMISSION TO THE FINANCE COMMITTEE FROM NHS GREATER GLASGOW 
AND CLYDE  

Public Health etc (Scotland) Bill – Financial Memorandum  

As requested, we have reviewed again the financial implications of the above Bill. It 
remains our view that there is a low likelihood of significant additional costs to the 
Board in relation to those changes which will be introduced by the Bill. From our 
reading of the different provisions we believe that the division of responsibility which 
the Bill seeks to establish between NHS and Local Authorities actually produces little 
change from current practice and so can be expected to lead to minimal change in 
the level and distribution of expenditure between the different agencies.  

Tom A. Divers 
Chief Executive, NHS Greater Glasgow and Clyde 
4 January 2008  

 

SUBMISSION TO THE FINANCE COMMITTEE FROM NHS HIGHLAND  

In response to your letter to Dr Roger Gibbins (Chief Executive, NHS Highland) 
dated 6th December 2007 I have prepared a response on behalf of the Directorate of 
Public Health at NHS Highland. Please find this enclosed.  

I have also copied these comments to appropriate colleagues for inclusion in the 
collated response from NHS Highland and the Scottish Directors of Public Health 
Group.  

If you have any queries regarding the enclosed comments please do not hesitate to 
contact me.  

Dr Eric Baijal 
Director of Public Health & Health Policy, NHS Highland 
31 December 2007  

NHS Lothian have made some valid points although overall the argument may be 
being made too strongly.  

The main costs of the bill changes will fall on Health Protection Scotland (HPS) for 
additional training, and the Central Legal Office (CLO) for increased legal 
responsibilities and advice which will be required from Health Boards. We believe 
that the CLO are underestimating the amount of advice that will be required of them 
collectively which is currently dealt with by numerous Local Authority (LA) solicitors 
across the country but presumably will now be concentrated to a few individuals at 
the CLO.  
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There will undoubtedly be some increased costs on Boards but primarily this will be 
increased workload - health protection plans, increased powers re: exclusion from 
work etc. The numbers for NHS Highland will make this more marginal than perhaps 
for NHS Lothian.  

We do feel it is reasonable to pursue a limited amount of additional resource from 
the centre for Boards. This should include a budget for compensation payments (or 
at least NHS board insurance premiums) that will be payable to those excluded from 
work or school, as these are real costs currently incurred by Local Authorities, albeit 
infrequently, that will now transfer to Health Boards.  

However, we would not agree with the point made in the second paragraph of 
section 4.1 of NHS Lothian‘s submission. NHS Highland will still expect 
Environmental Health Officers (EHOs) to visit and collate information via enteric 
questionnaires etc. as they do now. Only the actual letters and powers of exclusion 
from work or school will transfer, with any "compensation" costs covered by the 
NHS.  

 

SUBMISSION TO THE FINANCE COMMITTEE FROM NHS SHETLAND  

With reference to your recent phone call and to Mr Campbell's letter, there has been 
a response by the Lothian Director of Public Health on behalf of all the Directors of 
Public Health across Scotland.  

Our Director of Public Health has contributed to this response, and we have nothing 
further to add as a Board.  

Nick Kenton 
Director of Finance 
Shetland NHS Board  

 

SUBMISSION TO THE FINANCE COMMITTEE FROM NHS TAYSIDE  

Thank you for your letter of 6 December 2007. It was also very helpful to receive the 
views of colleagues in NHS Lothian.  

I apologise that, as a consequence of staff illness, it has not been possible until now 
to respond.  

I have now, however, been able to consult with Public Health colleagues within NHS 
Tayside, and the views expressed reflect these discussions.  

The Bill on the whole, is very welcome, since our current function runs within a legal 
framework which is ineffective, and far out of date; new international health 
regulations, new public health challenges, better microbiological and chemical 
techniques and treatment options, and increasing public and political expectations of 
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the health protection function, all require new legislation to enable an appropriate 
response. The Bill distinguishes routine public health functions relating to people 
(NHS responsibility, beyond that we currently discharge) and premises (local 
authority responsibility). There is also provision for increased public health powers 
when faced with an overwhelming emergency, e.g. SARS, and these new powers 
will need to be exercised (for a major part) by NHS staff.  

All of the above issues have training as well as service implications, and the 
development of the concept of a ―competent person‖ potentially will require 
development additional to the current specialist training programme. The Bill also 
requires the development and production of local Health Protection Plans, so a 
certain resource will be required for their development. In order to produce these 
plans, Boards will require considerable professional health protection input, as well 
as input from finance and management colleagues.  

It is not clear how much concern we should have over the shift of compensation 
claims to NHS Board‘s, for those individuals we exclude from work for public health 
reasons. At the moment there are not many claims and the cost is low, but we 
should probably be considering claims from parents who are required to pay for child 
care when we exclude their children from nursery, and we should probably be 
encouraging claims from care home workers, (on health inequalities/financial 
hardship grounds), when they are excluded for a range of infectious diseases.  

We also need to consider the possibility of ongoing changes in health protection – if 
the current pace of change is sustained, we will be using the legal framework of the 
Bill in a very different, (and probably much more demanding), context in 5 years 
time.  

So in NHS Tayside we consider that the Bill will have resource consequences, which 
will comprise an increased need for medical, administrative, management, and 
probably nursing staff resource, as well as increased investment in training and for 
the support of training. There is debate as to whether additional legal support is 
required; it is hard to comment on this, but I am sure we will need to have access to 
a legal service which is more time sensitive. For NHS services other than health 
protection, the implications are likely to be most significant in relation to the 
contribution to the health protection emergency response. This will need more 
detailed consideration of the possible and likely emergency scenarios that will arise.  

The NHS Tayside Health Protection Committee (Network) has yet to discuss the Bill, 
so I do not feel it is appropriate for me to comment on the local authority implications 
of the Bill. However, the Committee has discussed the new International Health 
Regulations as they relate to Port Health Services and there may be some 
implications for the NHS arising out of this aspect of the new public health legislation.  

It is likely that there will be a requirement both to seek new funding and to divert 
existing use of resources.  

Professor Tony Wells 

Chief Executive, NHS Tayside 

10 January 2007  
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Public Health etc (Scotland) Bill 
Scottish Government 

Supplementary Information 
 
Revenue Resource: NHS Boards and Special Health Boards General 
Allocations 2008-09 
 
Introduction 
The Cabinet Secretary for Health and Wellbeing announced today in the 
Scottish Parliament the revenue resource general allocations to NHS Boards 
and Special Health Boards for 2008-09. I am now writing to inform you of the 
revenue resource general allocation announced in respect of your Board. 
 
Despite a tight spending review settlement for Scotland expenditure is 
increasing within Health in Scotland by an annual average of 4.1% over the 
next three years. 
 
Improving the health of all the people in Scotland is a top priority for the 
Government. We intend to use the growth in resources available to us to help 
achieve implementation of Better Health, Better Care, which itself supports 
the Government’s overall purpose to focus on creating a more successful 
country, with opportunities for Scotland to flourish, through increasing 
sustainable economic growth. 
 
Revenue Resource General Allocation 
AlI NHS Boards and Special Health Boards will receive a minimum uplift of 
3.15%; in addition we are providing a parity uplift only to those Boards who 
are below both their Arbuthnott and NRAC target allocations in 2008-09 in 
advance of any decision on implementing the NRAC recommendations. Full 
analysis of allocations across NHS Scotland for 2008-09 is provided as Annex 
A. 
 
Other Allocations 
In addition to the initial general revenue allocations announced today, there 
will be access to additional funding for a number of health priorities as set out 
in the Scottish Budget including significant investments to: 
 

• Support health improvement & reducing health inequalities; 
• Reduce waiting times; and prioritising treatment and care for patient 

groups with particular needs. 
 
Access to funding will follow agreement of specific delivery plans relating to 
these priorities between Scottish Government policy leads and counterparts 
within NHS Scotland. 
 
The allocation for Primary Medical Services funds and indicative allocations 
for Primary Care Services will be confirmed at a later date following 
conclusion of current contract negotiations. Other specific allocations and any 
top-sliced services (e.g. Distinction Awards, Research, National Services etc.) 
will also be confirmed in due course; I aim to confirm these to you early in the 
new financial year. 
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Public Health etc (Scotland) Bill 
Scottish Government 

Supplementary Information 
 
The allocations announced do not take account of the recurring financial 
implications arising from changes to reimbursement prices for Part 7 Items 
(generic drugs) published in the October 2007 issue of the Scottish Drug 
Tariff. This initiative is currently being developed in conjunction with NHS 
Boards and I can confirm that this area will continue to form part of the Health 
Directorates national efficiency programme. 
 
When final figures are confirmed Finance colleagues will write to you to 
confirm adjustments to allocations and at the same time outline the 
associated additional funding being provided in respect of the phased 
abolition of prescription charges. 
 
Efficiency 
Boards are required to deliver 2% annual recurring efficiency savings from 
2008-09 to 2010-11. These savings can be retained locally for re-investment. 
Boards will be supported by the NHS Efficiency and Productivity Programme 
in delivering this target. 
 
Detailed Efficiency plans, incorporated within your Local Delivery 
Plans/Financial Plans are due for submission to the Health Directorates by 18 
February 2008 with the final version to be submitted by 20 March 2008. 
 
General 
The funding allocations provided, together with efficiency improvements, 
provide NHS Boards and Special Health Boards with the means to meet the 
costs of service developments and pay & price increases. Revenue resource 
expenditure must be contained within the allocation limits notified and you 
should continue to ensure that management costs represent no more than 
what is required. 
 
Your Board’s cash requirement will be confirmed in April 2008 and this figure 
should be monitored to ensure that it is sufficient taking account of projected 
non-cash expenditure together with further resource and capital allocations 
made through the year. 
 
I will also be seeking to further improve our allocation processes and systems 
particularly in respect of addressing early notification to NHS Boards where 
possible and evaluating the high number of small financial value allocations 
made. Whilst not wishing to adversely impact on the small value allocations 
that contribute real benefit to NHSScotland I believe there is an opportunity to 
rationalise activity in this area and deliver an improved service to Boards and 
to provide clarity on ring-fenced funding. 
 
Kevin Woods 
Director-General Health and Chief Executive NHS Scotland 
Scottish Government
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Annex A 
 
Revenue Resource: NHS Boards and Special Health Boards General 
Allocation 
 
NHS Board 2008-09 % Uplift 
NHS Ayrshire and Arran 546.7 3.15 
NHS Borders  158.9 3.15 
NHS Dumfries and 
Galloway 

228.1 3.15 

NHS Fife 479.7 3.81 
NHS Forth Valley 375.5 3.50 
NHS Grampian 646.3 3.46 
NHS Greater Glasgow 
and Clyde 

1,790.9 3.15 

NHS Highland 459.6 3.15 
NHS Lanarkshire 760.5 3.52 
NHS Lothian 963.0 3.47 
NHS Orkney 29.7 3.64 
NHS Shetland 34.9 3.15 
NHS Tayside  566.4 3.15 
NHS Western Isles 55.2 3.15 
Total 7,095.4 3.33 
 
Special Health Board 2008-09 % Uplift 
Scottish Ambulance 
Service 

183.4 3.15 

National Services 
Scotland 

247.1 3.15 

NHS24 53.4 3.15 
The State Hospitals 
Board for Scotland  

33.7 3.15 

National Waiting Times 
Centre 

40.0 3.15 

NHS Education for 
Scotland 

361.7 3.15 

NHS Health Scotland 17.3 3.15 
NHS Quality 
Improvement Scotland 

16.2 3.15 

Total 952.8 3.15 
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General 

1. Would the ICO recommend to the Committee that it invite the 
Scottish Government to undertake a Privacy Impact Assessment 
(PIA) on the Bill before the completion of stage 1 or to give an 
undertaking that such an assessment will be done once regulations 
and guidance are drawn up? 

The ICO published its PIA Handbook towards the end of last year in which it 
promotes the use of PIAs as an effective tool in project management/policy 
development. As such, the ICO would normally recommend the introduction of 
PIAs as part of the formative development process prior to Stage 1 and 
embedded within the legislative process in the same way as the current 
requirement for cost implications and likely effects on equal opportunities, 
human rights and sustainable development to be considered, with respective 
statements accompanying the legislation upon its introduction. It is therefore 
late in the process to conduct a PIA in respect of this legislation as its purpose 
is to inform the policy development process at the formative stage. However, 
given regulation and guidance is to follow this legislation, the ICO would 
certainly advocate a PIA is carried out in the formative stage of both. 

2. If the latter, could the ICO undertake a commentary on such a PIA or 
would that, in your view, fall to the Health and Sport Committee? 

As indicated above, PIAs are most useful in the formative stages of policy 
development by identifying and addressing privacy impact potential. 
Therefore, given the need to conduct a PIA at the earliest stage of the 
development, it must be conducted by those developing the policy, in this 
instance, the Scottish Government. However, the ICO would be pleased to 
assist the Government if it chose to undertake a PIA. 

PART 1 

3. Is there any need for a provision in the primary legislation to ensure 
that the necessary limitations on processing of sensitive data by 
local authorities or is this adequately covered by existing data 
protection legislation? 

Given that the Data Protection Act (the Act) sets out conditions or grounds to 
justify processing personal data (Schedule 2 Conditions) and sensitive 
personal data (Schedule 3 Conditions), the ICO sees no need to be so explicit 
in this legislation. However, as mentioned elsewhere, secondary legislation 
and/or guidance would be a useful means of reminding local authorities of 
their obligations under the Act. 
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4. Alternatively, should there be elucidation either in subordinate 

legislation or in guidance? 

Guidance would be useful to provide the detail of the extent to which an 
exemption is being used to process personal data without the consent of the 
individual to whom they relate. This Bill requires a delicate balance between 
public interest and the rights of the individual and the Act recognised such 
circumstances within the Conditions for processing. Nevertheless, the ICO 
would always advocate a culture of minimal intrusion where a public interest 
overrides individual rights and this could be reiterated within any secondary 
regulation or guidance. 

PART 2 

5. Should there be a 'presumption of anonymisation' except where this 
would 'not be in the public interest' written into the Bill? In addition, 
should there be a duty to specify the circumstances of not 
anonymising in the section 19 provision on regulations? 

The ICO would advocate for a presumption of anonymisation in accordance 
with its view of a minimalist approach to data processing and would therefore 
welcome such a presumption on the face of the Bill. If this were to be the 
case, it would then be appropriate for Ministers to outline circumstances in 
which anonymity would be waived in the public interest within accompanying 
regulations. 

6. The ICO’s submission in the first paragraph under part 2 states “in 
response to the original consultation…the ICO urged that, if possible, 
notification should be anonymised”. Would the ICO expand on the 
phrase 'if possible'? 

The ICO recognises the need for the relevant authorities to be informed when 
a medical practitioner suspects that a patient may have a notifiable disease. 
However, in certain situations (for example, where the patient is unlikely to be 
subject to any Orders), it may be most appropriate to limit the amount of 
personal information passed to the authorities until such time as the disease 
has been confirmed.  

7. Would use of the Community Health Index [CHI] number suffice in 
achieving adequate anonymisation of otherwise secure data? 

The use of the CHI number will provide a more privacy friendly method for 
processing sensitive personal data. However, the CHI number is recognised 
as a unique identifier in the same way as the National Insurance number. A 
unique identifier is personal data for the purposes of the Act and therefore 
subject to the same obligations in processing. 
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8. Are the individual’s rights to 

a. an explanation of the use to which any data will be put, and 

b. right of access [and, where appropriate, right to seek 
correction of any record] 

adequately covered by data protection legislation without any 
need for additional measures in this Bill? 

Yes. However, there would be merit in including reminders within guidance as 
to data protection obligations and an individual’s rights thereof. 

9. You draw particular attention to the importance of encryption of data 
especially for transmission. Should this be spelled out in general 
terms in the Bill and in specific terms e.g. the level of encryption for 
data storage and data transmission and, if so, where – in subordinate 
legislation or guidance? 

It is difficult to see how adequate levels of encryption could be maintained if 
specified on the face of the Bill given the relative difficulty in amending 
primary legislation and the speed of technological advances. General 
guidance would therefore seem to be the most appropriate format as this can 
be updated on a regular basis, taking account of technological advances.  

Ken Macdonald 
Assistant Commissioner (Scotland) 
Information Commissioner's Office 
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Vol. 1, No. 67   Session 3 
 

Meeting of the Parliament 
 

Thursday 17 April 2008 
 

Public Health etc. (Scotland) Bill: The Minister for Public Health (Shona Robison) 
moved S3M-1560—That the Parliament agrees to the general principles of the 
Public Health etc. (Scotland) Bill. 

After debate, the motion was agreed to. 
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Public Health etc (Scotland) Bill: 
Stage 1 

The Deputy Presiding Officer (Trish 
Godman): The next item of business is a debate 
on motion S3M-1560, in the name of Nicola 
Sturgeon, on the Public Health etc (Scotland) Bill. 

15:20 
The Minister for Public Health (Shona 

Robison): The Public Health etc (Scotland) Bill is 
a vital piece of legislation. Principally, it is about 
the protection of the public health from infectious 
diseases and contamination. Current legislation 
dates back to 1889 and is no longer fit for purpose 
if we are to ensure the best level of health 
protection from current public health threats for the 
people of Scotland. 

The key proposals underpinning the bill were 
developed and consulted on by the previous 
Administration, and I acknowledge its contribution. 
We have added to the proposals in one important 
respect. Part 8 of the bill contains a power for 
ministers to ensure that sunbed users are given 
accurate information about the risks of sunbed 
use. We have worked closely with Kenneth 
Macintosh on provisions to give further protection 
to sunbed users that he will bring forward at stage 
2. I will say a little more about the issue in my 
closing remarks, but I leave it to Mr Macintosh to 
outline the proposals during the debate. 

It is important to put the bill’s key provisions into 
context. Infections cause more than a quarter of all 
illnesses in the world and a fifth of all deaths. They 
still account for more than 10 per cent of deaths in 
the United Kingdom. In 2007, the World Health 
Organization said that new infections or diseases 
are emerging at an historically unprecedented 
rate. Old threats, such as tuberculosis, are re-
emerging, and many strains are now multidrug 
resistant. In addition, the world faces greater than 
ever risks from chemical, biological or radiological 
contamination, whether caused by accident or by 
criminal action. The fairly recent incident of 
anthrax in the Borders is evidence of the fact that 
Scotland is not immune from those threats. 
Globalisation of travel and trade mean that, 
potentially, diseases that were formerly restricted 
to far-flung corners of the world could reach us in 
a matter of hours. 

Legislation needs to be proportionate to the risks 
that are posed. In the vast majority of cases, 
people who are infected or contaminated take 
voluntary measures to reduce the risk to other 
individuals. However, it has long been recognised 
that legislation is necessary for the circumstances 
in which they do not do so, or those in which 
public authorities need to step in to apply 

510



7725  17 APRIL 2008  7726 

 

protective measures for the community at large. 
The few who do not accept advice or do not take 
voluntary action have the potential to undermine 
measures to limit the spread of a serious and 
potentially catastrophic epidemic. Civil 
contingencies legislation is in place and could be 
used in more serious public health situations, but 
the emergency powers for which that legislation 
provides are wide ranging, powerful and designed 
for use only in extreme circumstances. The bill will 
bridge the gap between voluntary compliance with 
public health measures and the use of more 
extreme emergency legislation. We recognise that 
a balance needs to be struck between our duty to 
protect the public and the rights of the individual. 
We believe that that balance is achieved in the bill, 
which is fully compliant with the European 
convention on human rights. 

The bill is large and complex. I will not touch on 
all the proposals that it contains, but I will say a 
little about what I consider to be its key provisions. 
I will address issues raised by other members in 
my closing remarks. 

The bill clarifies the roles and responsibilities of 
Scottish ministers, health boards and local 
authorities for public health purposes. That will 
require a limited transfer of responsibility from 
local authorities to health boards in relation to 
action against individuals who pose a public health 
risk and do not accept advice or take measures 
voluntarily. The changes are about ensuring 
accountability for actions taken.  

The bill will in no way reduce the good 
partnership working on health protection that 
already takes place between health boards and 
local authorities, which I acknowledge. In fact, that 
partnership working will be further enhanced by a 
specific duty of co-operation between health 
boards, local authorities and other relevant 
interests, as set out in part 1.  

There is also a requirement for health boards 
and local authorities to designate “competent 
persons” to undertake the functions that are 
assigned to them under the bill. It is extremely 
important that we ensure that those charged with 
responsibilities that might entail some restriction of 
an individual’s liberty or an action that affects a 
person’s property have the professional expertise 
to do so and the full confidence of the public. We 
also need to ensure that we fully utilise the skills of 
public health professionals, whatever their 
background, provided that they can demonstrate 
that they have the necessary skills and expertise.  

There has been broad support for the concept of 
competent persons although, naturally, there has 
also been a great deal of debate among health 
professionals on what the qualifications and skills 
of competent persons might be. The proposed 
qualifications, which have been drawn up by an 

expert working group, will be contained in 
regulations that we will issue shortly for 
consultation. I have informed the Health and Sport 
Committee of the proposed qualifications, so they 
are in the public domain. Before it reaches a final 
decision, the Government will continue to listen 
carefully to the views of all stakeholders on the 
issue.  

Part 2 of the bill updates our current 
arrangements for the notification of diseases and 
health risk states by registered medical 
practitioners and the notification of organisms by 
laboratories. Those arrangements are the first line 
of defence in protecting public health and will 
enable health boards to identify the risk, assess it, 
and, when necessary, provide a response to 
potential public health incidents and outbreaks at 
the earliest possible opportunity. Although it is 
supportive of the principles of notification, the 
Health and Sport Committee has asked us to look 
again at a number of issues of detail. Those are 
currently under consideration and, if necessary, 
we will lodge amendments at stage 2.  

We are mindful of the requirements of the Data 
Protection Act 1998 and the advice of the Scottish 
Information Commissioner’s office on the use of 
personal information. We are satisfied that the 
requirements for notification purposes in part 2 
and information sharing more generally to 
investigate a public health incident under the bill 
are in line with our statutory obligations. 

Part 3 of the bill sets out the powers of those 
investigating public health incidents. Part 5 
outlines the powers and functions of local 
authorities to prevent the spread of infectious 
disease or contamination in respect of premises. 
All those powers are designed to deal with gaps in 
current hazard or workplace-specific legislation.  

The majority of public health incidents are—and 
will continue to be—investigated without the need 
for recourse to statutory powers. Individuals are 
usually only too willing to help find the source of 
infection or contamination and prevent its spread. 
When required, food safety or health and safety at 
work legislation, for example, can be used. 
However, such legislation is not relevant to all 
public health incidents. We have, therefore, 
listened to our public health and environmental 
health colleagues, who advise that the powers in 
the bill will provide a useful backstop to ensure the 
protection of public health in a number of 
scenarios.  

The committee was concerned that there should 
be greater clarity in the relationship between the 
provisions on the appointment of public health 
investigators and those on the designation of 
health board and local authority competent 
persons. I will reflect further on the issue before 
stage 2. We also recognise the committee’s 
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concerns on the court procedures that will be used 
under these provisions and under other parts of 
the bill. We intend at stage 2 to lodge 
amendments—to which the Law Society of 
Scotland has agreed in principle—to address the 
committee’s concerns.  

Part 4 sets out the powers and functions that are 
available to health boards. It is fully acknowledged 
that these are strong powers, but they can be 
used only in strictly defined circumstances, when 
the person concerned poses a significant risk to 
public health.  

There is concern about what constitutes 
“a significant risk to public health”,  

but it is important that we retain an element of 
flexibility to deal with new and emerging public 
health conditions. To be more prescriptive would 
jeopardise our ability to identify and respond to 
new illnesses and conditions where the causative 
agent is not known. For example, in the early 
stages of the severe acute respiratory syndrome—
SARS—epidemic a few years ago, we had a 
totally new disease that could not be identified, but 
which required urgent public health action.  

The World Health Organization recognises the 
need for action in such circumstances. New 
international health regulations that seek to 
prevent and protect against the international 
spread of disease have moved away from actions 
that are required for specific diseases to those that 
are concerned with disease in the more general 
sense, including infection and contamination. I 
refer to diseases that present, or could present, 
significant harm to humans.  

It is also important to note that the majority of 
the powers under part 4 already exist and have 
not been abused. The bill updates and enhances 
existing powers, taking into account the 
establishment of the national health service and 
modern-day public health threats. However, I 
recognise the concerns of the Health and Sport 
Committee in a number of areas, and I will reflect 
on them before stage 2. 

The Public Health etc (Scotland) Bill is essential 
to the current and future protection of the people 
of Scotland from infectious disease and 
contamination. The provisions are common in 
legislation throughout Europe and other countries 
worldwide. I am pleased that the Health and Sport 
Committee, after a comprehensive scrutiny of the 
bill’s provisions, has recommended to the 
Parliament that the general principles of the bill be 
agreed to. I have also considered carefully the 
views of the committee on a number of issues of 
detail, and I will respond to them as positively as I 
can, consistent with the fundamental principles of 
the bill. On that basis, I hope that the measures 

that are contained in the bill can move to the next 
stage of consideration with broad support.  

I move,  
That the Parliament agrees to the general principles of 

the Public Health etc (Scotland) Bill. 

The Deputy Presiding Officer: I call Christine 
Grahame to speak on behalf of the Health and 
Sport Committee. You have nine minutes, Mrs 
Grahame. 

15:31 
Christine Grahame (South of Scotland) 

(SNP): I indeed speak with my convener’s hat on. 
I know that I have nine minutes in which to speak 
in this worthy—but perhaps not the most 
exciting—debate. I promise not to speak for those 
nine minutes just because I have been given 
them. We can tell that the subject is worthy 
because of the level of press interest.  

I thank the Minister for Transport, Infrastructure 
and Climate Change for taking up a bit of this 
afternoon’s time with his earlier statement, which 
has made things a lot easier for some of us. I 
thank the witnesses, who were focused and 
helpful in uncovering quite a few holes in the bill 
as introduced, and colleagues on the committee, 
who are—listen carefully—a pleasure to work with, 
so far.  

Our scrutiny of the bill was truly a collective 
effort, with expertise coming not only from 
witnesses, but sometimes from committee 
members—they know who they are—who gave us 
evidence while sitting beside us. We always know 
when the medical comments that are made by our 
witnesses are endorsed, thanks to those members 
and their joint nodding of heads and smiles. Not 
least, I thank our clerks.  

While I am in thanking mode, I also thank the 
minister for her helpful and detailed letter to the 
committee of 14 April, in which she responded to 
many of our concerns. I will touch on only a few of 
them—that will give other committee members 
something to talk about.  

As the minister said, the bill restates and 
updates the law on public health protection. It was 
drafted with the help of extensive consultation and 
participatory events that were held by the previous 
Executive. The result is truly a joint parliamentary 
effort.  

The minister made passing reference to some 
strange statutes that I did not know existed, 
despite my legal background, such as the 
Infectious Disease (Notification) Act 1889 and the 
Public Health (Scotland) Act 1897. Shall we be 
sorry to see them go? I did not know that we were 
still operating under the rules in that legislation. I 
also note the revocation of, for example, the Public 
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Health (Aircraft) (Scotland) Regulations 1971 and 
the comparable regulations for ships. We live and 
learn. 

We are seeing those pieces of legislation go not 
because some things are old and therefore 
worthless—I am living proof of that—but because 
lifestyles have changed over the decades at an 
ever accelerating pace, particularly in relation to 
people’s mobility, be they at war, work or play. 
That mobility has brought with it a substantial 
increase in our collective exposure to disease, 
contamination and, notably, mutating viruses. 
Perhaps I should leave that area to the medical 
men on the committee. As we were told, a simple 
epidemic of measles could have serious 
implications for resources and health. We cannot 
move fast enough to identify and contain serious 
health threats, the legislative and operational tools 
to do so are simply not in place.  

Let me give as an example the anthrax case in 
the Scottish Borders, to which the minister referred 
and which claimed the life of Pascal Norris and is 
now the subject of a fatal accident inquiry. That 
case exposed great flaws in the legislation that we 
have to hand. The authorities quarantined Mr 
Norris’s house—a relatively isolated cottage in a 
hamlet—but the identification of anthrax in the 
case took about six weeks. Officers wearing the 
full panoply of protective clothing were quite a 
daunting sight on a sunny, leafy summer’s 
afternoon in the Borders—it was like something 
out of “Doctor Who”. The press were there, with all 
their cables, as were the barricades, the police 
and so on. However, they were in the wrong place, 
because it was not at his house but at Smailholm 
hall that the unfortunate Mr Norris contracted 
anthrax. 

In the intervening weeks, rumours were rife that 
Mr Norris had inhaled the spores from skins that 
he had imported to make his own drums, that the 
stream at the bottom of his garden was poisoned 
and that a badger skin was the source. None of 
that was true. He had gone to drumming lessons 
at Smailholm hall with a group of other people. 
While drumming on drums that had been imported 
from Africa and which were made from wild goat 
skins—which are used because of the timbre of 
the sound that they produce—he inhaled the 
anthrax spores that the skins carried, and because 
he had leukaemia, he was particularly vulnerable. 
For six weeks, there were rumours and the wrong 
place was isolated. 

Not only was the wrong place isolated; the 
authorities—we will come to who was in charge—
could isolate only one place, so they chose the 
house. They had to obtain a voluntary agreement 
for the isolation of the hall. That position will 
change under the bill. During stage 1, Dr Richard 

Simpson highlighted the fact that it might be 
important to isolate places where people work. 

If and when such incidents occur, a clear 
command route must be established. Ross Finnie, 
who has a firmer grasp of the issue that I do—it 
gave me headaches—might comment on the 
distinction between a designated person and a 
competent person, on which I began to get lost. It 
is clear from the incident in the Borders that we 
must have clear lines of command. 

I have dealt with premises, but there are other 
issues. The bill engages in a balancing act 
involving the protection of the public and the rights 
of the individual. The minister is aware of our 
concerns, and they are not just about a potential 
breach of the ECHR, which enshrines the rights to 
family life, to enjoyment of one’s property and to a 
fair hearing. 

Another issue that we raised concerned medical 
examination without consent. I do not agree with 
the argument that there is no point in going to 
court to appeal against a medical examination that 
has already taken place. Such legal action would 
reveal the standards that were applied. There is a 
want of consistency in the procedures that are 
outlined in the bill. In some cases, people will have 
to go to court but, in others, they will not. In some 
cases, they will have a right of appeal but, in 
others, they will not. That issue must be examined. 

I return to the anthrax case in the Borders. The 
disease was eventually identified by the 
Government’s laboratory at Porton Down in 
Wiltshire, which, as we all know, does not lie 
within the Scottish Parliament’s jurisdiction. That is 
why I raised the issue with the Minister for Public 
Health during her evidence to the committee and 
why it is dealt with in paragraph 60 of the 
committee’s report. How could a 10-day period for 
the notification of a disease by a laboratory outwith 
Scotland be enforced? We cannot enforce 
measures the scope of which goes beyond our 
own jurisdiction unless we have an agreement 
with the relevant legislature. Some tests might be 
carried out in laboratories that are well beyond the 
United Kingdom’s shores. The issue must be 
addressed. 

I will leave sunbeds for Kenny Macintosh to talk 
about, but not because I do not think that they are 
an important issue—in fact, the committee might 
have to take evidence on sunbeds at stage 2, 
because the present provision is merely a marker; 
the detail has not yet been provided. 

Some of the existing processes must be 
changed, but I repeat to the minister that when 
changes are made, a balance must be carefully 
and transparently struck between the protection of 
society and the rights of the individual. Whenever 
possible, the opportunity must be provided for an 
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individual whose property is to be isolated or 
whose liberty is to be curtailed or denied in its 
entirety to be represented and to have their case 
heard. I thank the minister, because I think that 
she is addressing that issue. I look forward to the 
lodging of constructive amendments at stage 2 
that reflect the concerns that the committee has so 
ably identified. 

We learn something new every day—and not 
just about old legislation. I refer to part 9, 
“Statutory nuisances”—which, I hasten to add, 
does not cover politicians. Section 91(3) advises 
that a specified subsection of the Environmental 
Protection Act 1990 
“does not apply to insects that are wild animals”. 

It is important for the minister and the Parliament 
to know that, notwithstanding any view to the 
contrary that we might have, the Scottish midge is 
a wild animal. It is therefore not a statutory 
nuisance under the terms of the bill. I am sure that 
all the midges in Scotland are pleased to hear 
that. 

The Deputy Presiding Officer: I call Dr Richard 
Simpson—[Interruption.] I am sorry; I call Margaret 
Curran. I was just testing. 

15:40 
Margaret Curran (Glasgow Baillieston) (Lab): 

I apologise for that hiccup, Presiding Officer. 

I welcome the debate. I am sure that all 
members agree that we need new legislation on 
public health. As has been said, the bill was 
prepared under the previous Administration. As 
Christine Grahame said, some public health 
legislation dates back to 1897, and the face of 
public health has changed substantially since 
then. As the minister said, we face the task of 
combating new infectious diseases, such as SARS 
and avian flu. We need to take seriously our 
responsibility to protect the health of Scotland’s 
people and it is imperative that the bill 
accomplishes that successfully. 

We all appreciate the great need for the bill, but 
it has some problems, on which I will focus and 
which the Health and Sport Committee’s report 
outlined. I note that the minister is willing to 
engage on and address those problems. I am not 
a member of the committee, to which I pay tribute 
for its work. I know Richard Simpson’s work well 
and I know of his commitment to and detailed work 
on the bill, but all committee members have done 
a thorough job of scrutinising the bill. 

The main issue, which the Law Society of 
Scotland raised, is that the court procedures to 
which the bill refers are not competent. The 
committee noted its surprise that the bill had been 
introduced without referring to competent court 

procedures and I am sure that many of us share 
that surprise. I have experience of the pressure 
that legislative teams in the civil service are 
sometimes under, but they are not overpressed 
with legislation now, so I hope that the provisions 
can be sorted out. I understand that the minister 
will address the issue at stage 2 and I hope that 
she will commit to liaison with the Law Society. 

I will touch on several other issues that have 
been highlighted. The committee said that it was 
“not satisfied with the Minister for Public Health’s position 
that there would be no practical purpose in appealing a 
sheriff’s decision to authorise the medical examination of a 
person other than to enable the individual to obtain 
compensation”. 

That concern is valid. As I am sure many 
members will say, we need to preserve the 
person’s right to appeal when they feel that the 
decision to examine them was unjustified. I clarify 
that I am not saying that they should be able to 
appeal a medical examination before it has 
happened, as that would not be in the interest of 
public health. However, allowing them to appeal a 
sheriff’s decision after an examination had 
occurred would achieve a more proper balance 
between the rights of the individual and the 
protection of public health. 

People need to be told what is going on with 
their treatment, although I understand that 
informing them can be difficult in some 
circumstances, such as when quick access is 
needed to a translator or when they must be 
treated immediately to protect public health. 
However, they must be informed about their 
treatment as soon as possible, even if that 
happens after they have been treated. The 
minister has said that she is willing to engage to 
address those issues. 

I agree with the committee’s concern about the 
bill’s use of the term “clinically significant 
pathogen”. That could be seriously problematic, as 
it could damage the current confidentiality system 
for individuals who have sexually transmitted 
diseases. I hope that the minister will seriously 
consider the implications of that, which might be 
unintended. Richard Simpson will address those 
points. 

We should have a tighter definition of “health 
risk states”—I note what the minister has said 
about that. The British Medical Association 
Scotland has said that the definition is 
“so vague as to be unusable.”—[Official Report, Health and 
Sport Committee, 16 January 2008; c 449.] 

A broad definition could benefit public health, but it 
could also be so broad that it ended up meaning 
nothing. I am not suggesting for one minute that 
the minister would abuse her power, but we must 
not leave the provision open to any possible 
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ministerial abuse of power. If the scope of the 
minister’s authority to manage public health were 
too wide, the consequences could be significant. I 
take her point that flexibility is needed, given the 
unexpected and unknown illnesses that we might 
face in the future, but we must strike a more 
proper balance. 

Unlike the other speakers so far, I want to 
address the important issue of sunbeds, which has 
currency among the population of Scotland, given 
the health risks that sunbeds pose. It is an issue 
for the whole of Scotland. I have heard interesting 
evidence from my constituency that gives me 
cause for concern. Ken Macintosh has raised an 
important issue, which the Parliament now has an 
opportunity to address. 

In my fleeting glimpse of the television this 
morning, I think I saw a headline that said that 
Denise Van Outen is concerned about sunbeds, 
because her use of them has scarred her skin. I 
hope that I have got that right; perhaps someone 
who followed the story in more detail can reassure 
me about that. However, I welcome the fact that 
women such as Denise Van Outen are beginning 
to flag up the real health risks of using sunbeds. 
We really need to create a culture change around 
that. 

In my constituency, I witness young women in 
particular putting themselves at risk of melanoma 
and serious skin problems later in life. We have to 
ask questions about why we use sunbeds and 
about how we view beauty and assess looks in our 
culture. 

We have seen the number of skin cancer cases 
increase by almost 300 per cent in the past 20 
years. That is a staggering figure, with which we 
must come to terms. Many of the sunbed facilities 
that my constituents use—I am sure that the 
situation is similar throughout Scotland—are 
unregulated and possibly unsafe. There are 810 
sunbed salons in Scotland, and I understand that 
44 of them are unsupervised—that is too many. 
Ken Macintosh has done the Parliament a service 
by asking us to think through the implications of 
such lack of supervision. I know that he wants us 
to discuss that further. I understand from Christine 
Grahame and others that the Health and Sport 
Committee wants to test the arguments about 
unsupervised sunbed facilities at stage 2. 

Ken Macintosh has outlined arguments for 
banning the use of sunbeds by under-18s; 
outlawing stand-alone or unstaffed, coin-operated 
facilities; and requiring operators to provide advice 
on the risks of using sunbeds. The Parliament 
must test those strong arguments. 

Christine Grahame: I am sure that Margaret 
Curran is aware that the committee can decide to 
take evidence on that at stage 2 once we have 

seen the relevant amendments; there is nothing to 
prohibit that. 

Margaret Curran: I encourage the committee to 
do that, given that sunbed use is an important 
dimension of the debate. I will be interested to see 
the outcome of that. 

I hope that the minister can reassure us about 
the work that will be undertaken at stage 2 to 
address some of the significant detail of the 
proposals. We know that a number of 
amendments are required and that evidence will 
be further tested at stage 2. There are significant 
matters to address and I hope that we can work 
together constructively to provide effective 
legislation. 

15:48 
Mary Scanlon (Highlands and Islands) (Con): 

The Conservatives welcome and support the bill, 
which reviews and updates legislation on public 
health after 109 years. Given that some of the 
existing approaches were in place before the 
inception of the NHS, there is no doubt that the bill 
before us is necessary. As others have said, it is 
essential to prepare our response to potential 
threats, whether from SARS or pandemic flu. 

The bill has not been controversial in its 
passage through the committee to date. It has 
even been surprisingly interesting at times. It has 
certainly been more interesting that I anticipated at 
first glance, although it has not exactly been 
exciting. 

The minister addressed many of the issues 
raised in the committee’s stage 1 report and I 
acknowledge the commitments that she has 
made. 

I am pleased that the Government has reflected 
on the competent person issue and will lodge 
amendments on that at stage 2. I am sure that 
Ross Finnie will also be pleased about that. He is 
our expert on the competent person issue, given 
that he is a very competent person himself. 

I also welcome the fact that stakeholder 
consultation prior to guidance being issued will be 
addressed more thoroughly. There is no doubt that 
we have to learn from experience. The guidance 
on free personal care contradicted the act that 
introduced it, specifically in relation to food 
preparation. That led to significant confusion in 
implementation, so I am pleased that the need for 
consultation prior to guidance has been 
recognised and addressed. 

As Margaret Curran said, the Law Society—and, 
indeed, our legally minded convener—gave 
excellent evidence on the legal issues in the bill. 
Given that the Law Society states that 
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“references to summary application are incorrect”, 

appeals provisions are “problematic” and that 
provisions in the bill do not accurately reflect 
current Scottish civil procedure, it is obvious that 
serious amendments are required at stage 2. It is 
incredible that this bill raised such significant 
concerns from the Law Society. 

I have welcomed the evidence that was given by 
our convener, so it is only right to acknowledge the 
evidence that was given by the two doctors on our 
committee, which was also helpful.  

I welcome the provisions dealing with the 
notification of diseases to funeral directors, which 
are long overdue. It is only right that we extend to 
those who are responsible for the removal and 
disposal of bodies a duty of care and information 
on risks to public health. However, the 
Government should reconsider the withdrawal of 
the fee to GPs for the notification of diseases. The 
bill increases the requirements for GP notification 
and extends the list of diseases quite 
exceptionally. In those circumstances, I would 
have thought that it was more appropriate to, at 
the very least, maintain the current GP fee. 

Shona Robison: Would Mary Scanlon 
acknowledge that, at the moment, 80 per cent of 
the current payments relate to the notification of 
chickenpox and food poisoning, which are no 
longer notifiable? That means that there will be a 
lighter workload, rather than a heavier one, which 
is why we feel that our position on the fee is 
appropriate.  

Mary Scanlon: The GPs and the BMA do not 
think that it is appropriate. That is something that 
we will discuss further at stage 2.  

I am not sure about the balance between the 
protection of public health and the need to uphold 
the rights of the individual. My instinct is that, if a 
person is a threat to public health, his or her rights 
and liberties should be secondary to the greater 
good of the greater number. In that respect, I 
disagree with the BMA, but I will certainly give 
further thought to the matter. That is one of the 
major issues for discussion at stage 2. 

Christine Grahame: It is fine to start from the 
point that, if someone poses a substantial threat to 
public health, their rights might be taken away, to 
some extent. However, the problem lies in 
establishing that they pose such a threat—their 
rights must be protected during that process. 

Mary Scanlon: That is why it is important to get 
the balance right. That point underlies the difficulty 
that faces us. However, if there is an established 
and known risk to public health, the rights of the 
individual should be secondary to the rights of the 
greater public. 

I look forward to hearing more information about 
sunbeds, to developing an approach to the issue 
and to working with Kenneth Macintosh. 

As is our usual way, the Scottish Conservatives 
will thoroughly scrutinise the bill and will work 
constructively to ensure that it is right and 
appropriate for people in Scotland and that it 
addresses the threats to public health that we 
might face in future. 

15:54 
Ross Finnie (West of Scotland) (LD): The 

Liberal Democrats welcome the bill and all that it 
tries to do to modernise public health legislation in 
Scotland. As the minister said, it is essential 
legislation. Many have made the point that the bill 
repeals legislation that goes back to 1889. 
However, I point out that no legislation passed 
later than 1945—save for the AIDS (Control) Act 
1987—will be repealed. One does not want to take 
these things too far—one wants, obviously, to 
retain an element of mature legislation on which to 
build. 

This is a serious bill, and the general principles 
on which we are voting today provide much 
greater clarity than we have at present. In 
particular, the vast range of sections that deal with 
the public health functions of health boards and 
the public health boards of local authorities are to 
be welcomed, as are the sections on notifiable 
diseases, competent persons and embracing 
modern developments in terms of international 
health provisions. However, I have been in this 
place for nine years now and I cannot recall 
another bill that, to echo Mary Scanlon’s remarks, 
is in so many ways not well drafted. It is 
disappointing that this bill is a sad exception. Quite 
a number of provisions, as Mary Scanlon 
mentioned, are simply not competent. There are 
strange and curious things. For example, from 
section 1 onwards terms are defined to be used 
throughout the bill, yet in section 104 we find an 
interpretation section. That is just sloppy 
draftsmanship. 

The question that Mary Scanlon raises on the 
deficiencies of the bill in terms of Scots law is 
serious. We do not wish either to lose sight of that 
or to overdo it, but when a bill is introduced that is 
not compliant with Scots law in four places—
sections 27, 59, 73 and 79—and we find that 
those sections are flawed with regard to a 
person’s access to appeal, then, regrettably, the 
minister cannot claim without hesitation that that 
bill is ECHR compliant. I do not wish to get into an 
argument with the minister because she has been 
very open about trying to deal with the matter. We 
did not know that that was the case until those 
matters were exposed, but if there are issues over 
a person not having proper access to an appeals 
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procedure, there is a prima facie case for saying 
that the bill as introduced is not ECHR compliant. I 
am aware that the minister is taking measures to 
deal with the problem, but with regard to 
parliamentary procedure it is an extraordinarily 
serious matter. I am grateful, as we all are, that 
the minister is joining with the Law Society to 
remedy those fundamental matters.  

There remain one or two issues to do with 
appeal, particularly that to which Mary Scanlon 
referred, which was raised by the convener of the 
Health and Sport Committee, concerning section 
33 and the question of no right of appeal in 
relation to compulsory orders for medical 
examination. I know that the cabinet secretary is 
giving that full consideration and I hope that we do 
not regard the possible impediment of such a right 
stopping the examination as a reason for not 
having access to an appeal. The question very 
much concerns a post-event appeal. 

I do not entirely agree with the way in which the 
point was put, although I may have misheard, but 
it is not a matter of saying that a person’s human 
rights are extinguished simply because they might 
be posing a public health risk. The essential 
purpose of the legislation is to ensure that, in 
situations in which a person poses a public risk, 
their rights are protected in a reasonable and 
balanced way. That is what the legislation seeks to 
do and one does not subjugate someone’s human 
rights simply because one does that. One is 
recognising the risk and putting it into a proper 
concept. 

The exemption from the duty to provide an 
explanation is a continuing concern. If the medical 
professions believe—Dr Richard Simpson might 
agree, although he did not mention it today—that it 
is not in their best professional interest to adopt 
that position, we must consider that very carefully.  

It is all very well to say that the existing fees 
were for chickenpox and that that is not applicable 
now, but that is being changed by a different 
extension.  

Minister, you responded to the committee’s 
points about exclusion orders at section 37 by 
saying that that you cite and quote health 
professionals. I respectfully ask you to read the 
committee’s report, which reflects the views of a 
health legal professional who raised with us 
concerns about how that section is currently 
drafted. I hope that when you reflect on that, you 
will not simply cite health professionals in your 
defence, because that is not the point. 

I share the view that the potential legislation on 
sunbeds is most welcome, with regard to skin 
cancer, and look forward to the more detailed 
provisions. We must focus not on having a regime 
in which we would necessarily interfere with 

individual liberties, but on seeking to protect the 
rights of individuals in relation to the damage to 
which they may be exposed. 

The Liberal Democrats support the bill, but much 
still has to be considered. Fortunately, the minister 
promised substantive amendments, which we look 
forward to considering in detail. 

The Deputy Presiding Officer (Alasdair 
Morgan): I remind members that other members 
should be addressed through the chair, and not 
directly using the second person pronoun. 

16:00 
Ian McKee (Lothians) (SNP): It is refreshing to 

be able to debate an important and exciting bill 
that, broadly, commands cross-party support. 

As we have been told, the legislative framework 
that governs public health in Scotland is rather 
ramshackle. Some provisions are more than 100 
years old. The bill will transform that framework 
and endow us with legislation that will be the envy 
of many countries. 

Scotland has a proud record in public health 
medicine. The rapid increase in the size of 
Glasgow at the beginning of the industrial 
revolution brought health problems on a massive 
scale. One Victorian commentator said: 

“In the very centre of the city there was an accumulated 
mass of squalid wretchedness unequalled in any other 
town in the British Dominions … Dunghills lie in the vicinity 
of dwellings, and from the extremely defective sewerage, 
filth of every kind constantly accumulates.” 

Some may say—although I would not—“Plus ça 
change.” The city was hit by typhus and typhoid, 
and 3,000 citizens died in a great cholera 
epidemic in 1832. After the further cholera 
epidemics of 1848 and 1853 and the introduction 
of compulsory notification of causes of death in 
1855, Dr James Russell, who was one of 
Glasgow’s medical officers, persuaded an initially 
reluctant city council to invest in a clean water 
supply from Loch Katrine. In the next 25 years, 50 
miles of sewers were laid, and medical officers of 
health forced a reluctant population to remove the 
middens and dunghills and submit to vaccinations. 

Other cities went through a similar 
transformation. In Dundee, the rapid expansion of 
the jute industry in the middle of the 19th century 
led to a population explosion that was not matched 
by provision of the appropriate facilities. In 1850, it 
was recorded that there were only five water 
closets in the entire city, three of which were in 
hotels. Again, sanitary departments and medical 
officers of health led the way in improving 
conditions for the populace. In Edinburgh, the 
collapse of an overcrowded tenement in the High 
Street led to the appointment of Sir Henry 
Littlejohn as the first medical officer of health in 
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Scotland. He was only the third such officer in the 
United Kingdom. Sir Henry persuaded the council 
to obtain an act of Parliament that required the 
compulsory notification of infectious diseases. 
That was the first such law in Britain. It led to a 
national measure. 

Tuberculosis—that scourge of the 19th century 
and the first part of the 20th century—was tackled 
in Edinburgh by Sir Robert Philip, who founded the 
Victoria dispensary for consumption in 1887, only 
five years after the infective origin of that disease 
was discovered. Sir Robert pioneered education, 
better housing, the safe disposal of sputum 
specimens and contact tracing of people who had 
been infected by the disease. Those methods 
were eventually copied around the world. Indeed, 
Sir Robert became the first professor of 
tuberculosis in the world; he relinquished the post 
only on his death in 1938. 

Tricia Marwick (Central Fife) (SNP): Will the 
member also pay tribute to Professor Sir John 
Crofton’s work on TB and other diseases? 

Ian McKee: Indeed. Edinburgh’s proud record in 
the field continued under his inspired leadership. 
He is still alive and well today. I remember the 
huge chest X-ray campaign that took place in 
1957, when I was a schoolboy. An astonishing 84 
per cent of Edinburgh’s adult population was X-
rayed—many in tents that had been erected in 
Princes Street gardens. Some 423 people who 
were identified as having active pulmonary TB 
were treated. Within a few years, Edinburgh had 
one of the lowest mortality and incidence rates for 
the disease in Europe. That change in 
circumstance was entirely due to the 
perseverance and wisdom of the pioneers whom I 
have mentioned and their colleagues, and it led to 
Crofton’s methods being followed throughout 
Europe and North America. 

However, circumstances change. Who, in the 
19th century, would have forecast the health 
hazards of today? Cholera came to Glasgow in 
1832, carried by sailors from all parts of the world. 
Today, people fly from Scotland to destinations all 
over the world and risk returning with more 
souvenirs than an album of holiday snaps or a 
bottle of duty free. SARS is highly infectious and 
deadly, yet it was not even known to exist 10 
years ago. In addition, diagnosis of many so-called 
exotic diseases is handicapped by the fact that 
most GPs will never have previously seen anyone 
with those particular symptoms and delay in 
treatment may occur. The early pioneers of public 
health medicine would not have been able to 
conceive of hazards such as radioactive 
substances, let alone the danger to health of 
exposure to sunbeds. 

What we have here, subject to some tweaks that 
the minister has promised us as the bill passes 

through its various stages, is a modern legislative 
framework to deal speedily and efficiently with all 
the health hazards that the 21st century can throw 
at us. The mechanism is here for the early 
detection of infectious diseases via practitioner 
and laboratory notification; for a speedy, efficient 
and co-ordinated response by health and local 
authority officials; and for maintaining a careful 
balance between the rights of the individual and 
the wider rights of the society to which he or she 
belongs. Scotland is again at the forefront of public 
health legislation and I commend the bill to the 
chamber. 

16:06 
Ken Macintosh (Eastwood) (Lab): I will restrict 

my remarks to the section of the bill that deals with 
sunbeds. Colleagues may be aware of the story 
that came out last week, when Parliament was in 
recess, about a 13-year-old boy from Wales who 
went into a sunbed salon in his home town. There 
was no one there, so he put his coins in a machine 
and had three sessions—one of nine minutes and 
two subsequent ones of six minutes each. That is 
more than 20 minutes in one go. Members will not 
be surprised to hear that he ended up in hospital 
with infected burns. I am sure that that young man 
has the sympathy of everyone here. He wanted to 
look good, but he ended up with scarring, which is 
a harsh lesson for anyone to learn. It is not the first 
time that has happened: there have been similar 
cases in Scotland and there have been cases of a 
similarly serious nature involving unstaffed salons. 
Those cases alone should give us a timely 
reminder of the need to outlaw unsupervised coin-
operated machines. 

Disturbing and worrying though such instances 
are, they are still the extreme cases. Far more 
worrying is the long-term damage that sunbed 
users—young sunbed users in particular—are 
doing to their bodies. Year after year, the number 
of people with skin cancer in Scotland is going up 
and up. The incidence of skin cancer has trebled 
in little more than 20 years. Why? Quite simply, 
because of our obsession with tanning. We are 
paying a terrible price for foreign holidays and 
what too many of us still regard as looking good—
a healthy tan, which can be a contradiction in 
terms. 

It depresses me that, despite all the advances 
that we have made in recent years—winning the 
battle against so many cancers through screening 
and even vaccination programmes—the figures for 
skin cancer are going in the opposite direction. 
Skin cancer is more treatable than other cancers 
because it is more accessible, but no one should 
be fooled into thinking that it is any less 
devastating. It is painful, disfiguring and, 
ultimately, fatal. 
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However, as I discovered through the cross-
party group on cancer, it is also a cancer that we 
can do so much more to prevent. One step that we 
could take in that direction would be regulation of 
sunbed salons. That suggestion originally came 
from the cross-party group on cancer. Although it 
has taken far too long to get here, Parliament now 
has the opportunity to take action to reduce the toll 
of this terrible disease. 

Essentially, I propose three measures that I wish 
to move as amendments at stage 2 of the bill. 
First, we need to outlaw unstaffed or unsupervised 
premises. Secondly, we need to set a minimum 
age of 18 for the use of commercial premises. 
Thirdly, we must ensure that all sunbed users are 
provided with information on the dangers of 
tanning to their health. 

Sunbed salons are not the sole reason for the 
rise in the incidence of skin cancer, but they play a 
part. It was the explosion in the number of salons 
over recent years that prompted me to introduce 
what was initially a member’s bill on the subject. 
Tanning salons are found on too many shopping 
parades, but it is even more worrying that they are 
targeted at poorer communities. Sunbeds attract 
many users but appeal specifically to the 
aspirations of those who cannot go abroad. The 
net effect is that they widen the health inequality 
between rich and poor. 

Some local authorities have shown us what can 
be done. The eight authorities that have 
introduced licensing schemes should be 
applauded for their efforts, but we need one clear 
and unambiguous national health message: 
tanning is dangerous and using tanning salons 
and sunbeds can kill. Is that the message that 
people hear? Do young people in particular hear 
that message as they become aware of their 
bodies and their looks and as they watch 
television or read magazines in this celebrity-
obsessed world? 

Most of my proposals will apply to people of all 
ages, but one proposal will set a minimum age of 
18. When young people walk down the high street, 
they see that they may not buy alcohol or 
cigarettes until they are 18. That might cause 
frustrations, but no one misses out on the clear 
message that smoking and drinking are bad for 
health. Why do we not treat high-street sunbed 
salons in the same way? I am not one to keep 
young people in cotton wool—colleagues will know 
that I object to our increasingly risk-averse 
society—but we need to recognise that a balance 
must be struck. Children and young people, 
including 16 and 17-year-olds, need the protection 
of the law not because of the immaturity of their 
reasoning but because of the physical immaturity 
of their skin. Young skin is particularly vulnerable 
and is at high risk in the development of skin 

cancer. My proposals are not about banning 
sunbeds altogether. They are about allowing us, 
as adults, to make an informed choice by giving 
people of all ages the information that they need. 

As members will be aware, I originally proposed 
a local government licensing scheme. I am 
grateful for the support that my proposal received 
from members of all parties, but I am particularly 
grateful for the Government’s support for including 
the measures in the Public Health etc (Scotland) 
Bill. I have written here that this is a “gritted teeth 
moment”, but that is unfair because the support 
has been genuine and is appreciated. Members of 
the Health and Sport Committee will be aware that 
I have compromised slightly in reaching an 
agreement with the Government. A licensing 
scheme would have advantages—specifically, by 
providing a robust and regular inspection regime 
that would allow local authorities to close down 
salons—but that was not on offer. However, I 
believe that it is more important, if not essential, 
that we have the full force of Government and of 
the public health system behind the measures. 

I always felt slightly uncomfortable that the 
proposal would be introduced in a member’s bill. 
This is a major public health issue that should 
enjoy the full support of the public health system. 
On that note— 

The Deputy Presiding Officer: On that note, 
the member should conclude. 

Ken Macintosh: We led the way in tackling lung 
cancer; let us make a start on tackling skin cancer. 

16:12 
Michael Matheson (Falkirk West) (SNP): As 

the minister outlined in her opening comments, it 
is important that Scotland has modern public 
health legislation that allows us more effectively to 
respond to potential public health challenges. For 
that reason, I welcome the bill, which has been 
supported by members of all parties so far in 
today’s debate, and which I am sure will carry 
Parliament’s support at 5 o’clock this evening. 

Before going any further, I want to acknowledge 
the considerable amount of hard work that was put 
in to enable the committee to draw together its 
stage 1 report. On that note, I offer particular 
thanks for the hard work of the committee’s clerks, 
who had to deal with the sometimes incoherent 
ramblings of committee members as they tried to 
get a clear idea of what members intended to say 
in the report. I will not name those whose 
ramblings were incoherent. 

I also take this opportunity to thank the minister 
for her detailed response to the committee’s 
recommendations. In the past almost nine years, it 
has not always been the practice for ministers to 
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respond in such detail to committee 
recommendations prior to the stage 1 debate. That 
has not always been helpful. In my experience, 
committees have usually been in the dark on 
exactly what the Executive intends to do at stage 
2. I thank the minister for the helpful way in which 
she has informed today’s debate by giving us a 
clear idea of where the Government intends to go. 
I hope that that practice will continue. 

I am conscious that one problem for anyone who 
makes a speech later in a stage 1 debate is that 
few new factors can be raised that have not 
already been mentioned. However, some of the 
issues are so important that I intend to repeat 
points that have been made by other members. I 
will reiterate those points for any members who 
missed them when they were originally made. 

The minister will be aware that section 7 of the 
bill will place on health boards a duty to prepare 
joint public health protection plans in consultation 
with the relevant local authority or authorities in 
their area. The Society of Chief Officers of 
Environmental Health in Scotland expressed 
concerns about the way in which plans will be 
drawn up under that provision. I note that concern 
was also expressed by the Scottish directors of 
public health group and the Faculty of Public 
Health. It is important to note that a key element of 
successful implementation of the provisions will be 
the relationship between local authorities and 
individual health boards. The minister stated that 
that should not be addressed in the bill. If it is to 
be addressed in guidance, it is important that that 
be done explicitly to ensure that there is an 
effective joint approach between health boards 
and local authorities. 

Several members mentioned public health 
investigation warrants and the proposed summary 
application procedures. I raised the issue when 
the minister and her officials gave evidence to the 
committee at stage 1. As other members have 
said, the proposed summary application process 
is, in effect, alien to the Scottish justice system. 
The Law Society of Scotland put it as 
diplomatically as it could when it stated that the 
provisions 
“do not always accurately reflect current Scottish civil 
procedures”. 

As Ross Finnie said, the process has no place 
within Scottish law. That is not the minister’s 
responsibility, in that it is not her fault, but when I 
raised the matter at stage 1 her officials were 
unfortunately unable to explain how we had got to 
the stage of having in a bill a proposal that does 
not fit within Scottish law. Was it because of a 
mistake in the drafting instructions that were sent 
to the draftsmen, or did the draftsmen misinterpret 
the instructions? We need clarification of how that 
fundamental mistake was allowed to occur in the 

first place so that we can ensure that it is not 
repeated. I note, however, that staff are under a lot 
of pressure in drafting legislation. 

I do not concur with Ross Finnie’s view on the 
bill’s ECHR compliance, which he questioned. The 
ECHR does not state that there must be an 
element of appeal in every section within a bill that 
contains a legal provision. He should also be 
aware that the bill’s ECHR compliance is a matter 
for the Presiding Officer to consider and certify. I 
do not think that we should question the bill’s 
compatibility with the ECHR; instead, we should 
ensure that we have the best possible process. 

I will support the amendments that Ken 
Macintosh intends to lodge at stage 2. We need to 
consider further the enforcement of any 
regulations that are introduced to deal with sunbed 
parlours. Unfortunately, we cannot regulate the 
sun in Scotland, but we should regulate sunbed 
parlours because of the increasing problem of skin 
cancer. We need to consider enforcement, and 
ensure that any new regulations are implemented 
effectively. 

16:18 
James Kelly (Glasgow Rutherglen) (Lab): I 

support the general principles of the Public Health 
etc (Scotland) Bill. As other members have said, 
this might not be the most exciting debate, but 
there have been a number of interesting and 
informative speeches on this important issue. 

We often talk about the big issues of tackling 
heart disease, lung disease and cancer and 
reducing health inequalities. The Government has 
various levers at its disposal to do that, including 
the £11 billion health budget, the setting of health 
priorities, and legislation. The bill will be crucial in 
underpinning all that work. As Ian McKee made 
clear in his historical perspective, if we do not get 
the administration of public health right, we will not 
be able to tackle some of those major issues. As a 
result, I welcome the bill as a step in the right 
direction. 

Other members have stressed the importance of 
joint working. Generally, in politics, such co-
operation leads to the establishment of better 
policy priorities and better service to the public. In 
that respect, joint protection plans are something 
that NHS boards and local authorities can very 
much work together on. I note the Health and 
Sport Committee’s comments on the need for 
those bodies to collaborate rather than to consult, 
and I hope that that will be emphasised in stage 2 
amendments. 

The bill’s proposed amendments to the 
Environment Protection Act 1990, particularly the 
various additions to the list of statutory nuisances 
that local authorities can act on, will be important 
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in protecting communities. As members have 
pointed out, the nuisances include insects 
emanating from premises, artificial lighting and 
land that is covered with water. The introduction of 
fixed penalty notices should help to prevent the 
spread of such nuisances. Such environmental 
provisions tie in with Parliament’s strong 
messages on protecting communities and 
individuals from antisocial behaviour, on abuse of 
the environment and so on. That kind of behaviour 
is simply unacceptable; indeed, the actions that 
are covered in the bill can pose health risks, so we 
must act strongly against the individuals and 
bodies that perpetrate such actions. 

It is also appropriate that the bill includes 
provisions to investigate public health incidents, 
given that at the moment there is no legislation in 
that area. In setting out five circumstances in 
which an investigation might take place, the bill is 
clearly working in the public interest. 

Members have already indicated that the bill’s 
provisions on the summary application procedure 
for public health investigation warrants are not 
competent. Although I accept the minister’s 
assurances that the issue will be dealt with at 
stage 2, I am disappointed that such a situation 
has occurred—after all, the Government’s 
legislative programme is rather light at the 
moment. 

Ken Macintosh has already dealt 
comprehensively with sunbeds. I pay tribute to him 
not only for his speech but for his work in raising 
the issue in a number of forums, and his success 
in getting his proposals incorporated in the bill. As 
he said, the incidence of skin cancer—especially 
among young people—from sunbed use is a 
matter of great concern, so proposals to ban 
under-18s from using sunbeds and to ban coin-
operated sunbeds, and to provide more 
information for users will be helpful. Mr Macintosh 
pointed out that eight local authorities have 
introduced sunbed licensing. Such moves have 
certainly been effective, especially in preventing 
sunbed premises from being used in other 
inappropriate ways. 

The bill is useful and will make progress in a 
number of areas in public health. The Health and 
Sport Committee asked for clarification on some 
matters, so I hope that the minister will take its 
comments on board. I look forward to the bill’s 
development at stage 2. 

16:25 
Rhoda Grant (Highlands and Islands) (Lab): It 

is clear that the general principles of the bill have 
been accepted and supported by the Health and 
Sport Committee and consultees. Much of what is 
in the bill occurs in practice, but there was a need 

to put practice on a clear statutory footing by 
bringing together and updating existing legislation 
to meet modern challenges. 

However, there are several issues of contention 
in the bill that need to be dealt with at stage 2, 
many of which are to do with the balance between 
the rights of individuals and the rights of the wider 
community. The public good must be paramount, 
but we must ensure that there are also sufficient 
safeguards to protect individuals whose liberty is 
at stake. That principle is acknowledged in human 
rights legislation. 

I am not exaggerating when I say that at its most 
draconian the bill will allow a person to be 
quarantined without receiving a reasonable 
explanation for the action. There might be cases 
when that has to happen to protect the public, for 
example if someone who does not speak English 
is suspected of carrying a virus or disease whose 
spread would have major health implications. We 
need to ensure that there are robust safeguards to 
protect individuals in such situations, and we need 
to ensure that such people receive an explanation 
at the first possible opportunity. Let us be clear: 
being quarantined in such a way could be a 
terrifying ordeal. The minister said that the powers 
will be used only when co-operation is not 
forthcoming, but it is difficult for a person to co-
operate when he or she has had no explanation 
for what is happening. 

The bill will allow for health boards and local 
authorities to appoint a competent person to carry 
out their responsibilities. The definition of a health 
board’s “competent person” is wide, and health 
boards that cover sparsely populated areas are 
concerned that, given the geographical challenges 
that they face, a tighter definition might mean that 
the competent person would be located some 
distance from the incident, which would delay 
action. 

The competent person would have delegated 
powers to obtain an order to submit an individual 
to an intrusive medical examination without the 
necessity of an explanation—indeed, the person 
would have no right of appeal. The committee 
argued that an explanation should be given 
immediately and that there should be a right of 
appeal, even if the appeal had to take place after 
action had been taken, because a delay would 
have public health implications. Even if the appeal 
took place after the event, it would enable the 
individual to examine the decision that had been 
made on their case and to consider the decision 
making of the competent person. The competent 
person would be held to account and would not 
take lightly a decision to force examination if they 
knew that their decision would be open to scrutiny 
by the court. It is unthinkable that we should give 
an individual the power to force a person to have a 
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medical examination without providing a means 
whereby the decision could be scrutinised. 

As members have said, the court processes for 
which the bill provides must be legally competent. 
I understand that the Government is addressing 
the issue and am grateful for that. The processes 
must also be workable. Someone who has been 
quarantined and needs access to justice must be 
able to obtain legal advice and to access the court 
process in a way that does not carry additional risk 
to the public. 

There is little information in part 8, on sunbeds, 
so committee scrutiny has been difficult. We will 
probably have to take additional evidence at stage 
2, when we have more detail about how part 8 will 
be amended. The proposed approach appears to 
involve regulation without licensing. Some local 
authorities already operate licensing regimes, so 
for the bill to prevent them from doing so would 
represent a backward step. We should explore the 
idea of a Scottish licensing scheme, under which 
the operation of sunbeds would be subject to the 
same regulation in all local authorities. Such an 
approach would not increase the workload for 
environmental health officers, who would have to 
police operators’ compliance with regulations. 
Licensing would give EHOs greater powers to 
ensure compliance. 

I pay tribute to Kenneth Macintosh’s work in 
relation to sunbeds, which has made it possible for 
legislation to be proposed. He has taken a 
pragmatic decision to accept the Government’s 
stance, but the Health and Sport Committee 
should consider whether we should go further and 
introduce a licensing scheme. 

Other sections are of concern. For instance, the 
provisions on fixed penalties for those who create 
a nuisance need to be clarified and tightened, 
because they could be interpreted to mean that 
the payment of a fixed penalty discharges any 
liability to prosecution. That happens currently with 
fixed penalties and the bill suggests that the same 
will happen with fixed penalties for nuisance. How 
does that fit with prosecution for persistent 
nuisance? Given that the bill includes light 
nuisance, if someone had a faulty halogen light 
shining in their neighbour’s window, would 
payment by the person of a fixed penalty mean 
that they need take no further action? Any 
confusion in the provisions would lead to less 
action to deal with nuisance, either by fixed 
penalty or prosecution. 

The bill will give authorities powers to medically 
examine people, restrict their movements and 
place them in quarantine. Those powers are 
required to protect the greater good, but we must 
ensure that checks and balances are in place so 
that the powers are used properly. Misuse of the 
powers could have a devastating effect on an 

individual. The likelihood of its happening is slim, 
but one case would be one too many. I therefore 
urge the Government to take on board the Health 
and Sport Committee’s views. 

16:31 
Jamie Stone (Caithness, Sutherland and 

Easter Ross) (LD): In her opening remarks, 
Shona Robison was kind enough to pay tribute to 
the work of the previous Administration. That 
generous intent is recognised. Setting the context 
for the bill, she reminded us that the World Health 
Organization has warned of the new diseases that 
are continually emerging and the old enemies that 
are re-emerging and are now resistant in a way 
that they were not in the past.  

The minister was the first to mention the 
outbreak of anthrax in the Borders. Much of what 
she said struck a chord with me, particularly her 
comments on the co-ordination of all skilled health 
professionals. The Government’s willingness to 
work with the Health and Sport Committee is 
important. The Parliament can be very good 
indeed when the Government and committees 
work together. The minister described the bill as 
essential, and she is entirely correct to do so. 

Christine Grahame, who spoke as the convener 
of the Health and Sport Committee, was the first of 
two members—Ian McKee was the other—to add 
colour to the debate, which has been much more 
than interesting. One of the great beauties of 
making a summing-up speech is that one learns 
quite a lot as the debate goes on. Christine 
Grahame’s description of the anthrax case in the 
Borders was extremely interesting and chilling for 
us all. Although her remarks about midges were 
light-hearted, they struck a chord with me, as I 
represent a Highland constituency. 

Margaret Curran was the first member to go 
straight at the perceived problems in the bill, as 
did Ross Finnie. The fact that potential court 
proceedings would not be competent under Scots 
law is deeply worrying. In my limited experience, 
when the Law Society of Scotland makes the sort 
of comments that it has made, it must be listened 
to carefully. Margaret Curran touched on the issue 
of sunbeds, as did Kenny Macintosh. 

Mary Scanlon reminded us that the bill tidies up 
legislation from the 19th century. She indicated the 
Conservatives’ support for the bill, which I am sure 
is welcomed. I am sure that that sentiment is 
shared throughout the Parliament. I was intrigued 
by the idea of notification of disease to funeral 
directors—I had not thought about that previously, 
although I should have picked it up in the 
Subordinate Legislation Committee. That is a 
pertinent point that we could easily have missed. 
Mary Scanlon reminded us that we must revisit at 
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stage 2 the notification of infections, the fee 
regime for that and whether chickenpox should be 
on the list. 

Ross Finnie dwelt on the clarity that the bill 
provides about the public health functions of 
health boards and local authorities. Michael 
Matheson did that too, but Ross Finnie also said 
that the bill is poorly drafted. It is easy to blame 
people, but we should all learn from that in a 
friendly and co-operative way. The better drafted 
bills are, the better it is for us all. Ross Finnie 
argued that the bill is somewhat lacking in its 
competence in relation to the ECHR, although 
Michael Matheson did not agree. 

Shona Robison: Does the member appreciate 
that the Presiding Officer deems whether a bill is 
ECHR compliant? The Presiding Officer deemed 
the bill to be ECHR compliant. 

Jamie Stone: I accept that. Our attention was 
drawn to that earlier. 

Ian McKee set the context for us by reminding 
us of the awful but historically important 1832 
cholera outbreak. The community that was worst 
hit by that outbreak was a small fishing village 
called Inver, which is in my constituency. To this 
day there is a cholera graveyard that is looked 
after by locals. It is remembered as a sad fact in 
local history that the people who were dying of 
cholera had nowhere to go but had to flee into the 
dunes around the village and died there alone. 
Members will forgive me for digressing to say that 
the surgeon would not travel the few miles from 
Tain to Inver because the poor Inver people could 
not raise the price of one guinea between them, so 
they died like flies. That is what public health is all 
about. It is easy to think that it is just a side issue 
of health, but it is not, because if one gets it wrong 
the price can be truly terrible. 

In his thoughtful and relevant speech, Kenny 
Macintosh addressed something that is hugely 
pertinent to us; why we follow the great god of the 
suntan. Renaissance artists painted people with 
pale faces as it was not fashionable in the 15th 

century for people to be suntanned, but that 
changed. If one does not receive treatment for a 
melanoma at an early stage, one can quickly 
become very ill. Although melanoma is easily 
treated and can be completely removed, it is a 
dangerous cancer. 

Michael Matheson, like Ross Finnie, talked 
about the flawed drafting of the bill. Rhoda Grant 
mentioned geographical aspects and James Kelly 
mentioned the sunbed issue. 

As a former councillor, like Michael Matheson, I 
would like to mention the importance of co-
ordination between the national health service and 
local authorities. 

Michael Matheson: I have never been a 
councillor—although I have given some 
counselling in my time. 

Jamie Stone: I am so sorry—I stand corrected. 
Michael Matheson is a former employee of a local 
authority. 

Good and co-ordinated work has been done 
thus far. Many issues will have to be revisited at 
stage 2—the legal issues in particular—but by 
tidying up the legislation this bill will represent a 
step forward for Scotland. It recognises the 
importance of public health and will take us on into 
the century. I support the bill and look forward to 
the stage 2 proceedings. 

16:37 
Jackson Carlaw (West of Scotland) (Con): 

When, last year, the Government declared its 
intention to introduce a public health bill, the 
announcement was welcomed on all sides. The 
previous Administration was working to achieve 
such a measure as well, as has been 
acknowledged. I doff my cap yet again. Inevitably, 
the consensual tone has been reflected in this 
debate and in the published report of the Health 
and Sport Committee. 

Interesting—or, as Mary Scanlon might put it, 
“interesting but not exciting”—points have been 
made by members in all parts of the chamber. I 
have no doubt that the Government will reflect on 
them. 

I wish to focus on the withdrawal of fees for 
general practitioners and the extent of the powers 
that are being sought to compel the examination, 
quarantine or detention of individuals. 

Like the members of the Health and Sport 
Committee, I note Shona Robison’s comments 
about the withdrawal of fees to general 
practitioners in respect of the reporting of notifiable 
diseases. I have some sympathy with the 
minister’s view. The sums that are currently paid 
are relatively minor and claims are not always 
made. As she said during an intervention, the 
claims relate mainly to chickenpox. 

I attended a local GP practice recently and 
raised the issue with the partners. The initial 
reaction was quite gung ho—“If fees are no longer 
to be paid, we will no longer be notifying”—but it 
quickly became apparent that only the practice 
manager was aware of the system or the fee 
payable. When the GPs understood the actual 
sums involved, tempers cooled and shoulders 
shrugged. I suggest to the minister that timing is 
everything and that the proposal to end fees is 
being seen by GPs in the general context of their 
current disgruntlement in relation to practice 
contracts. The perception is that an agreement 
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reached some years ago to protect a GP network 
that was failing to attract new doctors is being 
undermined piecemeal with each annual 
settlement. 

This is not an argument to support the retention 
of a fee, but the Government should reflect on the 
politics of its intention and, at the very least, 
ensure that it does not allow the argument to 
become an overblown headline. It should 
demonstrate the effect of the change to individual 
GP practices. By so doing, it should ensure that 
GPs are persuaded such that they can support the 
change. 

I share the concerns that other members, 
including committee members, have expressed 
about the proposed exemption from giving an 
explanation for compelling an individual to be 
medically examined, quarantined or detained, or to 
providing an appeal process. I have read the 
minister’s explanation with care, but I remain 
sceptical—as does Christine Grahame—about 
some of the associated issues that arise. It seems 
that when Governments draft legislation—I do not 
mean this Government in any particular way—they 
establish, quite properly, specific circumstances 
for an event, but then tack on at the end a general 
sweep-up section. It could be argued that that 
section renders all the particular circumstantial 
sections redundant. It is a bit like a job description 
in which someone is told that their job will be to do 
this, that and the next thing, but that they will also 
be responsible for anything that those who wrote 
the job description have forgotten about. As a 
member of the Subordinate Legislation 
Committee, I have noted examples of that quite 
regularly. 

At Westminster, there is a similar debate about 
the Government’s proposals regarding the length 
of detention without charge. Although it may be 
the Government’s role to seek to secure such 
provisions, it is Parliament’s role to scrutinise them 
and, in principle, to resist them. If a proposal does 
not withstand proper scrutiny, it is our duty to 
resist it strongly. 

I share the Health and Sport Committee’s 
concern that the Government has not yet 
explained satisfactorily why it may be necessary to 
detain or examine people without explanation or 
appeal. I note that the minister will reflect on 
including provision for a post-event appeal and an 
obligation to provide an explanation without 
delay—but the Government in Zimbabwe is under 
a similar obligation to provide, without delay, the 
result of its election.  

I accept that it may be uncharitable to compare 
our Government in any way to that of Zimbabwe, 
but I remain nervous about incorporating into 
legislation sweep-up sections that can be 
characterised as draconian—although I share the 

concerns of Mary Scanlon and others about the 
balance between the protection of public health 
and the need to uphold the rights of the individual. 
I look forward to hearing the Government’s further 
thinking on that issue. 

Like other members, I look forward to the 
incorporation in the bill at stage 2 of proposals in 
support of Ken Macintosh’s proposed bill on 
sunbeds. The member has pursued the issue 
assiduously, with all-party support, and has 
argued his point cogently to the Health and Sport 
Committee and here again today. I hesitate to go 
as far as to pay tribute to Ken Macintosh, for fear 
of reading about that in a local leaflet, but his 
engagement with the issue has been impressive. 

Other points of substance have been identified 
in committee; I am sure that the Government will 
reflect further on them. Notwithstanding those 
points and the comments that have been made 
about drafting, all members can congratulate the 
Government on the progress that it has made and 
on its constructive attitude to the issues that have 
been raised. In that spirit, we will support the bill 
today. 

16:42 
Dr Richard Simpson (Mid Scotland and Fife) 

(Lab): This has been an interesting debate. As 
Jamie Stone said, interesting colour was provided 
by the historical perspective of my older colleague, 
who referred to events that took place well before 
my time. It is important to take an historical 
perspective on the bill. Although we do not see 
mass cholera deaths, the bill prepares us for the 
possibility of catastrophic events. A SARS 
epidemic did not occur and an avian flu pandemic 
has not yet occurred, but we need to be prepared 
for such events. The pandemic planning that has 
been undertaken and the Public Health etc 
(Scotland) Bill put us in a better position. 

When I followed Ian McKee into medical school, 
we had an excellent lecturer on infectious 
diseases, whom Ian McKee will remember—Dr 
Murdoch. Although his lectures were good, they 
were poorly attended because most doctors 
believed that they had solved the problem of 
infectious diseases. Dr Murdoch said cogently that 
we should watch out, as mother nature has a way 
of biting back. What has happened since that 
time? We have had HIV, SARS, Ebola, MRSA, the 
potential for avian flu, and extensively resistant 
tuberculosis. The health protection annual report 
for last year referred to the anthrax outbreak that 
Christine Grahame mentioned. There was also an 
outbreak of Q fever at Bridge of Allan meat plant in 
my constituency. It is important that we modernise 
our legislation to deal with such situations. 

The only discordant note in the legislative 
process, which has been a hugely co-operative 
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effort between the Health and Sport Committee, 
the Government and witnesses, has been 
occasioned by the sloppy drafting or incompetent 
legislation to which many members have referred. 
That must be addressed. It is a double shame that 
the problem has occurred when very little 
legislation is being introduced. The Parliament can 
only hope that it does not recur. 

Why do we need the bill to be carefully drafted? 
I will read to members from the international 
edition of the New York Herald Tribune, which 
states: 

“The … Hospital … is like a prison for the sick. It is 
encircled by three fences topped with coils of razor wire to 
keep patients infected with lethal strains of tuberculosis 
from escaping. 

Escaped patients have been tracked down and forced to 
return; the hospital has quadrupled the number of guards. 
Many patients fear they will get out of here only in a coffin.” 

As many members have said, the bill must 
balance the protection of the public and individual 
freedom. If we do not achieve a balance, we could 
have the appalling situation that is found in South 
Africa, which has three prison hospitals of that sort 
in which people are incarcerated until their death. 
The balance between individual freedom and 
protection of the public is important.  

We have to get the definitions, including the 
definition of the competent person, right. I think we 
have that. We need to have joint health protection 
plans that do not arise from consultation, as the 
bill sets out, but that are agreed between the local 
authority and the health board. Consultation is not 
good enough—God knows, we have had enough 
trouble as a result of health boards consulting on 
issues. If we leave them to consult, it will not be 
sufficient. Several members, including Michael 
Matheson and James Kelly, mentioned that. The 
duty of co-operation in section 6(3) is not enough 
and I ask the minister to look at it again. 

Mary Scanlon’s comments on the balance 
between the rights of the individual and those of 
the community are important in relation to 
anonymity. Although I agree with the minister that 
we have the data protection measures pretty much 
right, I am glad that she has said that the 
Government will include schools and places of 
work in them—as I suggested in committee. That 
will assist if there are outbreaks at nurseries, 
butchers’ shops and so forth. Notwithstanding that 
commitment, we have to ensure that the right to 
anonymity is adequately protected. I strongly 
suggest that, when we make the regulations, a 
privacy impact assessment should be undertaken, 
as the information commissioner proposed. 

The definition of health risk needs to be tight. 
There could be unintended consequences of the 
bill, although I am sure that that will not happen 
under the present Government or the future 

Labour Government. In America, people cannot 
get into education unless they have been 
vaccinated. If we do not draft the bill clearly and 
correctly, future Governments could introduce that 
sort of restriction on an individual going to school 
simply by regulation. There is the risk of exclusion 
simply because someone is not vaccinated. 

We need to inform people. In committee, I spoke 
out strongly on section 31(5). Indeed, I went so far 
as to say that the proposed power is draconian 
and must be removed. Jackson Carlaw referred to 
it as a “sweep-up” section. We cannot allow, as 
the bill would, the absolute excuse not to inform an 
individual. The committee recommended strongly 
that that provision be amended as quickly as 
possible. I welcome the fact that, in her various 
correspondences with the committee, the minister 
has accepted the point and said that she will 
address it. 

A considerable number of members have 
referred to sunbeds. The tributes that have been 
paid to Kenneth Macintosh are entirely 
appropriate. We have some tough decisions to 
reach. Kenneth Macintosh has said that unstaffed 
sunbed parlours should go, that 18 should be the 
minimum age of anyone who uses a sunbed, and 
that a requirement for individuals to be properly 
informed of the risks should be added into the bill.  

I would go slightly further. By way of amendment 
at stage 2, we must ensure that nothing should 
stop local authority licensing departments 
licensing parlours as they see fit. I would go yet 
further and suggest that the Government should 
seriously consider taking reserved powers to 
introduce a licensing system, should that become 
necessary at some point in the future. 
Enforcement is important, and so is the need to 
ensure balance between the individual’s right to 
use these machines and their protection from the 
development of melanoma. I hope that that will be 
considered. 

The bill is vital for the public interest. As many 
members have said, it will achieve—it must 
achieve—protection for the public while 
maintaining a balance between individual 
freedoms and the public interest. It is a good 
illustration of the sort of engagement that the 
Parliament has been set up to undertake—
engagement between the Government, 
parliamentary committees, experts and the 
public—to create a legislative framework that will 
ensure adequate protection and sustain individual 
freedoms.  

I welcome the minister’s responses of 6 
February, 28 February and 14 April, in which she 
accepted many of the points the committee raised. 
We look forward to the stage 2 amendments that 
will incorporate the changes that we seek. 
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16:50 
Shona Robison: I thank members for their 

contributions to today’s debate, which has been 
very constructive indeed. The level of debate on 
the issues that the bill covers emphasises the 
importance of health protection in Scotland, which, 
as Minister for Public Health, I warmly welcome. 

Members have acknowledged that there is a 
need for up-to-date and effective legislation to 
protect the people of Scotland from potentially life-
threatening infectious diseases and contamination. 
That our public health and environmental health 
professionals have worked so effectively within a 
legislative framework that is based on the public 
health threats of the 19th century is a tribute to 
their professionalism. Of course, the majority of 
public health incidents are dealt with without 
recourse to statutory powers. That is to be 
welcomed.  

It is acknowledged that public health threats 
cannot always be predicted and that it is 
necessary for any legislation in this area to be 
flexible enough to deal effectively with new and 
emerging conditions. Although it is uncomfortable 
for us to consider the fact that individuals might 
not co-operate with health professionals at the 
time of a public health incident, we require powers 
to deal with such a situation if and when it arises.  

Sandra White (Glasgow) (SNP): I come to the 
debate so late because I am not a member of the 
Health and Sport Committee and I wanted its 
members to have their say first. Will the minister 
consider an amendment on notifiable diseases? 
The bill mentions  
“the patient’s circumstances (including age”. 

Will she consider including a reference to the 
patient’s profession? I ask because of a case of 
TB in Glasgow. The person concerned was a 
schoolteacher, but was not asked their profession. 
Might there be circumstances in which it would be 
beneficial to know the profession of the patient? 

Shona Robison: The issue would involve an 
assessment of the public health risk posed by the 
person at the time, which would of course take into 
account all such factors.  

The bill provides health boards and local 
authorities with appropriate powers to protect 
public health and the community at large, but it 
contains safeguards that ensure minimum impact 
on, and access to justice for, the individual—a 
point that several members have made. The more 
restrictive provisions of the bill should be used 
only when no other action will achieve the public 
health objective. Any sheriff will need to be clear 
that there is, or may be, a significant risk to public 
health before they grant an order. We expect the 

powers requiring a sheriff’s order to be used very 
rarely.  

A number of issues of detail that the Health and 
Sport Committee raised are still under 
consideration. As I have made clear, we will make 
appropriate amendments at stage 2 if necessary.  

Margaret Curran spoke about health risk states, 
and suggested that the definition is too wide. I 
reiterate the importance of retaining flexibility in 
monitoring new illnesses and conditions, in line 
with our European and international health 
obligations. Comprehensive guidance will be 
provided to registered medical practitioners on 
health risk states and the duty to notify, and on 
how arrangements will work in practice. I hope that 
that goes some way towards reassuring the 
member.  

Margaret Curran also spoke about  
“Any other clinically significant pathogen found in blood”.  

The expert working group that developed the list of 
notifiable organisms that is provided in schedule 1 
considered that it would be wise to include that 
phrase to enable public health professionals to be 
alerted to any new threats. I acknowledge, 
however, that the committee and stakeholders 
identified that wording as an important issue. I 
recognise that the description is wide and that it 
could include organisms that it was never intended 
should be reported. I have listened to the concerns 
of the committee and stakeholders and I plan to 
lodge amendments at stage 2 to remove that 
phrase from the list of notifiable organisms. 

Ross Finnie, Rhoda Grant and other members 
mentioned the issue of explanations not needing 
to be given in certain circumstances. On the vast 
majority of occasions, and in line with health 
professionals’ general duty of care, they will be 
able to give a full explanation of the action to be 
taken and, which is important for the person who 
is posing a significant risk to public health, an 
explanation of why it is to be taken. In its scrutiny 
of the bill, the Health and Sport Committee 
acknowledged that that might not be possible in 
exceptional circumstances—for example when the 
infectiousness of a disease is such that the 
affected person is unconscious and therefore 
unable to receive such information. I am content 
that, in such circumstances, such an explanation 
should be given as soon as is practical thereafter. 
I am sure that that would happen even without a 
legislative requirement to that effect, but in the 
light of the concerns that have been raised we will 
lodge an amendment at stage 2 to ensure that 
there is clarity on that issue. 

Rhoda Grant said that clarification is necessary 
of the fixed penalty notice scheme that is dealt 
with in part 9. We are aware that such clarification 
is required, and appropriate amendments will be 
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lodged at stage 2. I hope that that gives her the 
reassurance that she requires. 

Michael Matheson and Richard Simpson said 
that strong guidance is required on the joint public 
health protection plans. I accept that 
recommendation and will ensure that we progress 
it appropriately. 

Michael Matheson and others mentioned 
drafting issues. I will not get into a legal debate 
about what is or is not competent in Scots law. 
Suffice to say that we have accepted that the 
summary application procedure is not the most 
appropriate procedure to use in the bill and that 
we will lodge suitable amendments at stage 2. We 
have made that extremely clear. 

I said in my opening speech that I would use my 
closing speech to say a few words about the 
proposed provisions to regulate sunbed use. We 
have had a good debate on the issue, and I am 
pleased to note that, in the main, members are 
supportive of the proposals that have been agreed 
between the Scottish Government and Kenneth 
Macintosh. I believe that we have struck the right 
balance between regulation by Government, 
particularly to protect young people from the 
health impacts of sunbed use, and an individual’s 
personal responsibility to make choices that 
minimise the risk to their health. 

If Parliament agrees to include those provisions 
in the bill, Scotland will take a leading role in the 
introduction of health protection measures against 
the inappropriate use of sunbeds. The process 
that we have gone through on sunbeds is a 
demonstration of how well the Scottish 
Government can work with members of the 
Parliament on issues of mutual concern. I thank 
Kenneth MacIntosh for his work and co-operation 
on the issue.  

We cannot eradicate the risk of public health 
threats. Whenever possible, we deal with them 
without resorting to legislation, but we need to 
ensure that our public health professionals have at 
their disposal—if necessary through statutory 
controls—the tools to deal quickly and effectively 
with potential threats so that they can reduce the 
spread of disease or contain it. That is the 
principal aim of the bill. We will continue to take 
into account the views of the committee and 
others as we proceed with the bill and seek to 
bring its measures into effect. Finally, I again 
thank members for their comments. 

The Presiding Officer (Alex Fergusson): That 
concludes the debate on the Public Health etc 
(Scotland) Bill. I must suspend the meeting until 
decision time at 5 o’clock. 

16:58 
Meeting suspended. 
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Public Health etc. (Scotland) Bill 
 

1st Marshalled List of Amendments for Stage 2 
 

The Bill will be considered in the following order— 
 

Sections 1 to 12 Schedule 1 
Sections 13 to 105 Schedule 2 

Section 106 Schedule 3 
Sections 107 to 108 Long Title 

 
Amendments marked * are new (including manuscript amendments) or have been altered.  

 

Section 3 

Michael Matheson 
 

160 In section 3, page 2, line 33, after <may> insert <, after consulting such persons as they consider 
appropriate,>  

Section 5 

Michael Matheson 
 

161 In section 5, page 3, line 24, after <may> insert <, after consulting such persons as they consider 
appropriate,> 

Section 7 

Dr Richard Simpson 
 

192 In section 7, page 4, line 22, leave out <consult> and insert <agree that plan with> 

Section 8 

Michael Matheson 
 

162 In section 8, page 5, line 28, leave out <from time to time> 

Section 9 

Michael Matheson 
 

163 In section 9, page 6, line 20, leave out <from time to time> 

SP Bill 3-ML1  Session 3 (2008) 
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Schedule 1 

Shona Robison 
 

18 In schedule 1, page 67, line 30, at end insert— 

<West Nile fever> 

Shona Robison 
 

19 In schedule 1, page 68, line 11, at end insert— 

<Clostridium perfringens> 

Shona Robison 
 

20 In schedule 1, page 68, line 13, at end insert— 

<Corynebacterium ulcerans> 

Shona Robison 
 

21 In schedule 1, page 69, line 8, at end insert— 

<Mycobacterium bovis> 

Shona Robison 
 

22 In schedule 1, page 69, line 30, leave out <Varicella> and insert <Varicella-zoster> 

Shona Robison 
 

23 In schedule 1, page 69, line 32, at end insert— 

<West Nile fever virus> 

Shona Robison 
 

24 In schedule 1, page 70, leave out line 5 

Section 13 

Shona Robison 
 

25 In section 13, page 8, line 24, at end insert— 

<(  ) the address and postcode of the patient’s place of work or education (if the 
practitioner considers that it is relevant);> 

Dr Richard Simpson 
 

25A As an amendment to amendment 25, line 2, after first <the> insert <name,> 

Shona Robison 
 

26 In section 13, page 8, line 32, leave out from beginning to <any> in line 34 and insert— 
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<(a) the patient’s— 

(i) community health index number; or 

(ii) where that number is not known, NHS identification number; or 

(b) where neither of the numbers referred to in paragraph (a) is known, any> 

Dr Richard Simpson 
 

193 In section 13, page 8, line 35, at end insert— 

<(  ) Before issuing any guidance on the implementation of this section, the Scottish 
Ministers must, in respect of such guidance— 

(a) undertake; and 

(b) have regard to the outcome of, 

a privacy impact assessment in line with guidance issued by the Information 
Commissioner’s Office.> 

Section 14 

Shona Robison 
 

27 In section 14, page 9, line 24, at end insert— 

<(  ) the address and postcode of the patient’s place of work or education (if the 
practitioner considers that it is relevant);> 

Dr Richard Simpson 
 

27A As an amendment to amendment 27, line 2, after first <the> insert <name,> 

Shona Robison 
 

28 In section 14, page 9, line 29, leave out <includes> and insert <means> 

Shona Robison 
 

29 In section 14, page 9, line 30, leave out <and> and insert <or> 

Dr Richard Simpson 
 

194 In section 14, page 9, line 35, after <is> insert <unexpected, unforeseen or out of the ordinary 
and> 

Dr Richard Simpson 
 

195 In section 14, page 10, line 4, at end insert— 

<(  ) Before issuing any guidance on the implementation of this section, the Scottish 
Ministers must, in respect of such guidance— 

(a) undertake; and 

(b) have regard to the outcome of, 
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a privacy impact assessment in line with guidance issued by the Information 
Commissioner’s Office.> 

Section 15 

Michael Matheson 
 

164 In section 15, page 10, line 20, at end insert— 

<(  ) the patient’s name> 

Michael Matheson 
 

165 In section 15, page 10, line 21, after <patient’s> insert <address and>  

Dr Richard Simpson 
 

196 In section 15, page 11, line 8, at end insert— 

<(  ) Before issuing any guidance on the implementation of this section, the Scottish 
Ministers must, in respect of such guidance— 

(a) undertake; and 

(b) have regard to the outcome of, 

a privacy impact assessment in line with guidance issued by the Information 
Commissioner’s Office.> 

Section 16 

Michael Matheson 
 

166 In section 16, page 11, line 32, at end insert <and postcode> 

Michael Matheson 
 

167 In section 16, page 11, line 32, at end insert— 

<(  ) the person’s occupation> 

Shona Robison 
 

30 In section 16, page 12, line 4, at end insert— 

<(7A) For the purposes of subsection (1), a diagnostic laboratory identifies a notifiable 
organism where— 

(a) the diagnostic laboratory identifies the organism; or 

(b) the organism is identified by another laboratory under an arrangement with that 
diagnostic laboratory. 

(7B) Where subsection (7A)(b) applies, the day of identification, for the purposes of 
subsection (2), is the day on which the diagnostic laboratory becomes aware of the 
identification by the other laboratory.> 
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Shona Robison 
 

31 In section 16, page 12, line 11, after <practitioner> insert <or other person> 

Shona Robison 
 

32 In section 16, page 12, line 11, leave out <, or providing medical supervision in,> 

Dr Richard Simpson 
 

197 In section 16, page 12, line 15, at end insert— 

<(  ) Before issuing any guidance on the implementation of this section, the Scottish 
Ministers must, in respect of such guidance— 

(a) undertake; and 

(b) have regard to the outcome of, 

a privacy impact assessment in line with guidance issued by the Information 
Commissioner’s Office.> 

Section 17 

Shona Robison 
 

33 In section 17, page 12, line 19, at end insert— 

<(  ) In proceedings for an offence under subsection (1), it is a defence for the director to 
prove that the director exercised all due diligence and took all reasonable steps to avoid 
committing the offence.> 

Shona Robison 
 

34 In section 17, page 12, line 25, leave out subsection (3) and insert— 

<(  ) In proceedings for an offence under subsection (2), it is a defence for the body corporate 
to prove that the body corporate (or an employee or agent of the body corporate) 
exercised all due diligence and took all reasonable steps to avoid committing the 
offence.> 

Section 18 

Shona Robison 
 

35 In section 18, page 12, line 34, leave out subsection (2) 

Shona Robison 
 

36 In section 18, page 13, line 1, leave out subsection (4) 
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Section 19 

Michael Matheson 
 

168 In section 19, page 13, line 4, after <may> insert <, after consulting such persons as they consider 
appropriate> 

Michael Matheson 
 

169 In section 19, page 13, line 16, after <any> insert <rule of law or> 

Section 21 

Shona Robison 
 

37 In section 21, page 14, line 14, at end insert <competent person> 

Shona Robison 
 

38 In section 21, page 14, line 16, at end insert <competent person> 

Shona Robison 
 

39 In section 21, page 14, line 18, at end insert— 

<(  ) Despite subsection (2)(b) and (d), a health board competent person or a local authority 
competent person may be appointed as an investigator.> 

Section 22 

Shona Robison 
 

43 In section 22, page 14, leave out lines 35 and 36 

Shona Robison 
 

44 In section 22, page 15, line 4, leave out from <for> to end of line 5 

Section 23 

Shona Robison 
 

45 In section 23, page 15, line 35, at end insert— 

<(  ) to make such examination and investigation as may in the circumstances be 
necessary.> 

Section 25 

Jamie Stone 
 

198 In section 25, page 17, line 1, after <such> insert <supplementary> 
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Section 27 

Shona Robison 
 

46 In section 27, page 17, line 31, leave out <summary> 

Shona Robison 
 

47 In section 27, page 17, line 32, leave out from <(and> to <investigator)> in line 33 

Shona Robison 
 

48 In section 27, page 17, line 34, at end insert— 

<(aa) on entering premises by virtue of paragraph (a), to take— 

(i) any other person authorised by the investigator and, if the investigator has 
reasonable cause to expect any serious obstruction in obtaining access, a 
constable; and 

(ii) any equipment or materials required for any purpose for which the power 
of entry is being exercised;> 

Shona Robison 
 

49 In section 27, page 18, line 3, leave out <section 23 or 24> and insert <sections 23 to 25> 

Shona Robison 
 

170 In section 27, page 18, line 4, leave out <authorise entry> and insert <grant a warrant in relation> 

Shona Robison 
 

50 In section 27, page 18, line 8, leave out <subsection (2)(a)> and insert <this section> 

Shona Robison 
 

51 In section 27, page 18, line 11, leave out <subsection (2)(a)> and insert <this section> 

Section 28 

Shona Robison 
 

52 In section 28, page 18, line 24, leave out from <do> to end of line 25 and insert— 

<(a) take— 

(i) any other person authorised by the investigator and, if the investigator has 
reasonable cause to expect any serious obstruction in obtaining access, a 
constable; and  

(ii) any equipment or materials required for any purpose for which the power 
of entry is being exercised; 

(b) direct that— 

(i) those premises (or any part of them) are; or 
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(ii) any thing in or on them is, 

 to be left undisturbed (whether generally or in particular respects) for so long as 
the investigator considers appropriate; 

(c) exercise any power mentioned in sections 23 to 25.> 

Shona Robison 
 

53 In section 28, page 18, line 26, leave out <subsection (2)> and insert <this section> 

Section 29 

Shona Robison 
 

40 In section 29, page 18, line 36, at end insert <, without reasonable excuse> 

Shona Robison 
 

41 In section 29, page 18, line 37, leave out <, without reasonable excuse,> 

Shona Robison 
 

42 In section 29, page 19, line 21, at end insert <to avoid committing the offence> 

Section 30 

Shona Robison 
 

54 In section 30, page 19, line 27, leave out <a person who appoints an investigator is to pay 
compensation> and insert <compensation is payable> 

Shona Robison 
 

55 In section 30, page 19, line 30, at end insert <, 27(2)(aa)(i) or 28(4)(a)(i)> 

Shona Robison 
 

56 In section 30, page 19, line 37, at end insert— 

<(3A) The person responsible for paying compensation under this section is— 

(a) in the case of an investigator, the person by whom the investigator is employed; 

(b) in the case of a person authorised by the investigator under section 22(1)(b)(i), 
27(2)(aa)(i) or 28(4)(a)(i), the person by whom the authorised person is employed. 

(3B) For the purposes of subsection (3A), “employed” includes engaged under a contract for 
services.> 

Shona Robison 
 

57 In section 30, page 20, line 2, leave out from <person> to <damage,> in line 3 and insert <parties 
to the dispute> 
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Section 31 

Michael Matheson 
 

171 In section 31, page 20, line 15, at end insert <in a language understood by the person> 

Shona Robison 
 

58 In section 31, page 20, line 19, at end insert— 

<(3A) Where, before the proposed relevant action is taken, no explanation is given under 
subsection (3), the health board must, as soon as reasonably practicable after taking the 
proposed action and in so far as it is reasonably practicable to do so, explain— 

(a) the matters mentioned in subsection (3)(a) and (b); and 

(b) why the board considered it necessary to take the action, 

 to the person in relation to whom the action was taken.> 

Shona Robison 
 

59 In section 31, page 20, line 21, after <must,> insert <before taking the proposed action or as soon 
as reasonably practicable after doing so and, in either case,> 

Shona Robison 
 

60 In section 31, page 20, line 22, at end insert <required by subsection (3) or, as the case may be, 
(3A)> 

Shona Robison 
 

61 In section 31, page 20, line 30, leave out subsection (5) 

Section 33 

Shona Robison 
 

62 In section 33, page 21, line 34, leave out from second <the> to <office> in line 35 and insert <any 
sheriff for the board’s area> 

Rhoda Grant 
 

172 In section 33, page 21, line 34, leave out from second <board> to <office> in line 35 and insert 
<person is present> 

Shona Robison 
 

63 In section 33, page 22, line 11, leave out from second <the> to <urgency> in line 12 

Section 34 

Shona Robison 
 

64 In section 34, page 22, line 37, leave out from <before> to end of line 2 on page 23 and insert— 
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<(  ) before the application under section 33(2) was made, the health board gave 
an explanation under section 31(3) or (4); or 

(  ) where no such explanation was given, it was not reasonably practicable to 
do so.> 

Shona Robison 
 

65 In section 34, page 23, line 5, leave out subsection (4) and insert— 

<(4) Subject to subsection (4A), an order under subsection (1) has effect from the time at 
which it is made until— 

(a) the expiry of the period of 7 days beginning with that time; or 

(b) the carrying out of a medical examination authorised by the order, 

 whichever occurs first. 

(4A) Where, before the medical examination is carried out, an appeal under section (Appeal 
against orders for medical examination)(1) is made— 

(a) the order appealed against is suspended; and 

(b) in calculating the period of 7 days mentioned in subsection (4)(a), no account is to 
be taken of the period during which the order is suspended.> 

Shona Robison 
 

66 In section 34, page 23, line 13, leave out from beginning to <applies;> 

Shona Robison 
 

67 In section 34, page 23, line 14, leave out <copied> and insert <notified> 

Shona Robison 
 

68 In section 34, page 23, line 14, at end insert— 

<(  ) the person to whom it applies;> 

Section 37 

Helen Eadie 
 

199 In section 37, page 24, line 37, leave out <in any place> and insert <, subject to subsection (5), in 
any type of place, or place, specified in the order> 

Helen Eadie 
 

200 In section 37, page 25, line 9, leave out from beginning to <excluded;> in line 10 

Shona Robison 
 

69 In section 37, page 25, line 13, leave out <copied> and insert <notified> 
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Section 38 

Shona Robison 
 

70 In section 38, page 26, line 10, leave out <copied> and insert <notified> 

Section 39 

Shona Robison 
 

71 In section 39, page 26, line 28, leave out from second <the> to <office> in line 29 and insert <any 
sheriff for the board’s area> 

Rhoda Grant 
 

173 In section 39, page 26, line 28, leave out from second <board> to <office> in line 29 and insert 
<person is present> 

Shona Robison 
 

72 In section 39, page 27, line 7, leave out from second <the> to <urgency> in line 8 

Section 40 

Shona Robison 
 

73 In section 40, page 27, line 18, leave out <in respect of a person> 

Shona Robison 
 

74 In section 40, page 27, line 37, leave out from <before> to end of line 2 on page 28 and insert— 

<(  ) before the application under section 39(2) was made, the health board gave 
an explanation under section 31(3) or (4); or 

(  ) where no such explanation was given, it was not reasonably practicable to 
do so.> 

Shona Robison 
 

75 In section 40, page 28, line 3, after <effect> insert— 

<(  ) from the time at which it is made; 

(  )> 

Shona Robison 
 

76 In section 40, page 28, line 27, leave out from beginning to <applies;> 

Shona Robison 
 

77 In section 40, page 28, line 28, leave out <copied> and insert <notified> 
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Shona Robison 
 

78 In section 40, page 28, line 28, at end insert— 

<(  ) the person to whom it applies;> 

Section 41 

Shona Robison 
 

79 In section 41, page 29, line 5, leave out from second <the> to <office> in line 6 and insert <any 
sheriff for the board’s area> 

Rhoda Grant 
 

174 In section 41, page 29, line 5, leave out from second <board> to <office> in line 6 and insert 
<person is present> 

Shona Robison 
 

80 In section 41, page 29, line 23, leave out from second <the> to <urgency>  in line 24 

Section 42 

Shona Robison 
 

81 In section 42, page 30, line 11, leave out from <before> to end of line 14 and insert— 

<(  ) before the application under section 41(2)(a) was made, the health board 
gave an explanation under section 31(3) or (4); or 

(  ) where no such explanation was given, it was not reasonably practicable to 
do so.> 

Shona Robison 
 

82 In section 42, page 30, line 15, after <effect> insert— 

<(  ) from the time at which it is made; 

(  )> 

Shona Robison 
 

83 In section 42, page 30, line 25, leave out from beginning to <applies;> 

Shona Robison 
 

84 In section 42, page 30, line 26, leave out <copied> and insert <notified> 

Shona Robison 
 

85 In section 42, page 30, line 26, at end insert— 

<(  ) the person to whom it applies;> 
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Section 43 

Shona Robison 
 

86 In section 43, page 31, line 11, leave out from <before> to end of line 14 and insert— 

<(  ) before the application under section 41(2)(b) was made, the health board 
gave an explanation under section 31(3) or (4); or 

(  ) where no such explanation was given, it was not reasonably practicable to 
do so.> 

Shona Robison 
 

87 In section 43, page 31, line 15, after <effect> insert— 

<(  ) from the time at which it is made; 

(  )> 

Shona Robison 
 

88 In section 43, page 31, line 24, leave out from beginning to <applies;> 

Shona Robison 
 

89 In section 43, page 31, line 25, leave out <copied> and insert <notified> 

Shona Robison 
 

90 In section 43, page 31, line 25, at end insert— 

<(  ) the person to whom it applies;> 

Section 44 

Shona Robison 
 

91 In section 44, page 32, line 11, leave out from second <the> to <office> in line 12 and insert <any 
sheriff for the board’s area> 

Rhoda Grant 
 

175 In section 44, page 32, line 11, leave out from second <board> to <office> in line 12 and insert 
<person is detained> 

Shona Robison 
 

92 In section 44, page 32, line 28, leave out from second <the> to <urgency> in line 29 

Section 45 

Shona Robison 
 

93 In section 45, page 33, line 6, leave out from <before> to end of line 9 and insert— 
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<(  ) before the application under section 44(3) was made, the health board gave 
an explanation under section 31(3) or (4); or 

(  ) where no such explanation was given, it was not reasonably practicable to 
do so.> 

Shona Robison 
 

94 In section 45, page 33, line 10, after <effect> insert— 

<(  ) from the time at which it is made; 

(  )> 

Shona Robison 
 

95 In section 45, page 33, line 19, leave out from beginning to <applies;> 

Shona Robison 
 

96 In section 45, page 33, line 20, leave out <copied> and insert <notified> 

Shona Robison 
 

97 In section 45, page 33, line 20, at end insert— 

<(  ) the person to whom it applies;> 

Section 48 

Shona Robison 
 

98 In section 48, page 34, line 14, leave out <The> and insert <A> 

Shona Robison 
 

99 In section 48, page 34, line 14, leave out <who made the order> and insert <of the appropriate 
health board> 

Shona Robison 
 

100 In section 48, page 34, line 31, after <any> insert <other> 

Shona Robison 
 

101 In section 48, page 34, line 31, leave out <copied> and insert <notified> 

Shona Robison 
 

102 In section 48, page 34, line 32, at end insert— 

<(5) In subsection (2), “appropriate health board” means the board which designated the 
health board competent person who made the order.> 
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Section 49 

Shona Robison 
 

103 In section 49, page 35, line 2, leave out <who made the order> 

Shona Robison 
 

104 In section 49, page 35, line 2, at end insert— 

<(2A) An application under subsection (2) must— 

(a) specify— 

(i) the order which it is proposed to extend; and 

(ii) the person to whom that order applies; and 

(b) include a certificate such as is mentioned in subsection (2B). 

(2B) That certificate is one— 

(a) stating that a health board competent person is satisfied— 

(i) as to the matters mentioned in section 40(2)(a) and (b)(i), 42(2)(a) and 
(b)(i), 43(2)(a) and (b)(i) or, as the case may be, 45(2)(a); and 

(ii) that it is necessary, to avoid or minimise a risk to public health, for the 
person to continue to be quarantined or, as the case may be, detained in 
hospital; and 

(b) signed by that person.> 

Shona Robison 
 

105 In section 49, page 35, line 4, leave out <extend> and insert <make an order extending> 

Shona Robison 
 

106 In section 49, page 35, line 7, leave out <extend> and insert <make an order extending> 

Shona Robison 
 

176 In section 49, page 35, line 21, at end insert— 

<(  ) An order under subsection (3)(a) or (b) must— 

(a) specify— 

(i) the person to whom the order extended by virtue of that subsection applies; 
and 

(ii) the period for which that order is extended; and 

(b) be notified to— 

(i) the person to whom the order applies; 

(ii) any person to whom an explanation was given under section 31(4); and 

(iii) any other person the sheriff considers appropriate.> 
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Section 50 

Shona Robison 
 

107 In section 50, page 35, line 27, leave out <The> and insert <A> 

Shona Robison 
 

108 In section 50, page 35, line 27, leave out <who made the order> 

Shona Robison 
 

109 In section 50, page 35, leave out lines 34 to 37 and insert— 

<(  ) include a certificate such as is mentioned in subsection (4). 

(4) That certificate is one— 

(a) stating that a health board competent person is satisfied— 

(i) as to the matters mentioned in section 40(2)(a) and (b)(i), 42(2)(a) and 
(b)(i), 43(2)(a) and (b)(i) or, as the case may be, 45(2)(a); and 

(ii) that it is necessary, to avoid or minimise a risk to public health, for the 
person to continue to be quarantined or, as the case may be, detained in 
hospital; and 

(b) signed by that person.> 

Section 51 

Shona Robison 
 

110 In section 51, page 36, line 2, leave out from <that> to <apply> and insert <as to the matters 
mentioned in subsection (1A)> 

Shona Robison 
 

111 In section 51, page 36, line 11, at end insert— 

<(1A) The matters referred to in subsection (1) are— 

(a) the matters mentioned in section 40(2)(a) and (b)(i), 42(2)(a) and (b)(i), 43(2)(a) 
and (b)(i) or, as the case may be, 45(2)(a); and 

(b) that it is necessary, to avoid or minimise a risk to public health, for the person to 
continue to be quarantined or, as the case may be, detained in hospital.> 

Shona Robison 
 

112 In section 51, page 36, line 12, leave out from <from> to end of line 13 and insert <as so 
modified from the time at which the order under that subsection is made> 

Shona Robison 
 

113 In section 51, page 36, line 29, leave out from beginning to <applies;> 
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Shona Robison 
 

114 In section 51, page 36, line 30, leave out <copied> and insert <notified> 

Shona Robison 
 

115 In section 51, page 36, line 30, at end insert— 

<(  ) the person to whom the order applies;> 

Section 52 

Shona Robison 
 

116 In section 52, page 37, line 1, after <53(2),> insert <a health board competent person of> 

Shona Robison 
 

117 In section 52, page 37, line 13, leave out <health board> insert <competent person> 

Shona Robison 
 

118 In section 52, page 37, line 17, leave out from first <health> to <to> and insert <competent 
person must> 

Shona Robison 
 

119 In section 52, page 37, line 20, leave out from <means> to end of line 21 and insert <has the same 
meaning as in section 48(5);> 

Section 53 

Shona Robison 
 

120 In section 53, page 37, line 31, after <52(2),> insert <a health board competent person of> 

Shona Robison 
 

121 In section 53, page 37, line 36, leave out <board> and insert <competent person> 

Shona Robison 
 

122 In section 53, page 38, line 2, leave out from first <board> to <to> and insert <competent person 
must> 

Shona Robison 
 

123 In section 53, page 38, line 5, leave out <52(5)> and insert <48(5)> 
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Section 54 

Shona Robison 
 

124 In section 54, page 38, line 8, leave out <The health board> and insert <A health board competent 
person of the health board which applied for the order> 

Shona Robison 
 

125 In section 54, page 38, line 20, leave out <health board> and insert <competent person> 

Shona Robison 
 

126 In section 54, page 38, line 24, leave out <health board> and insert <competent person> 

Section 55 

Shona Robison 
 

127 In section 55, page 38, line 29, leave out <The health board> and insert <A health board 
competent person of the health board which applied for the order> 

Shona Robison 
 

128 In section 55, page 39, line 2, leave out <health board> and insert <competent person> 

Shona Robison 
 

129 In section 55, page 39, line 6, leave out <health board> and insert <competent person> 

After section 57 

Shona Robison 
 

130 After section 57, insert— 

<Recall of orders granted in absence 

Recall of orders granted in absence of person to whom application relates 

(1) This section applies where— 

(a) a quarantine order; 

(b) a short term detention order; or 

(c) an exceptional detention order, 

 is made in the absence of the person to whom the order applies. 

(2) A person mentioned in subsection (3) may apply to the sheriff for an order recalling the 
order. 

(3) The person referred to in subsection (2) is— 

(a) the person to whom the order applies; or 

(b) any person having an interest in the welfare of such a person. 
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(4) An application under this section must be made before the expiry of the period of 72 
hours beginning with the time at which the order to which the application relates is 
notified to the person to whom it applies. 

(5) The sheriff must, before determining an application under this section, give the persons 
mentioned in subsection (6) the opportunity— 

(a) of making representations (whether orally or in writing); and 

(b)  of leading, or producing, evidence. 

(6) Those persons are— 

(a) the applicant; 

(b) where the applicant is not the person to whom the order applies, that person; 

(c) the health board which applied for the order; and 

(d) any other person the sheriff considers appropriate. 

(7) On an application under this section, the sheriff may— 

(a) confirm the order; 

(b) revoke the order.> 

Shona Robison 
 

131 After section 57, insert— 

<Appeals 

Appeal against orders for medical examination 

 (1) A person mentioned in subsection (2) may appeal to the sheriff principal against the 
making of an order under section 34(1) authorising the medical examination of a person. 

(2) The person referred to in subsection (1) is— 

(a) the person in relation to whom the order applies; or 

(b) any person having an interest in the welfare of such a person. 

(3) An appeal under this section must be made before the expiry of the period of 7 days 
beginning with the day on which the order appealed against is made. 

(4) On an appeal under this section, the sheriff principal may— 

(a) confirm the order; 

(b) revoke the order; 

(c) modify the order; 

(d) where, before the appeal was made, the medical examination authorised by the 
order had been carried out, make an order declaring that the order was invalid; 

(e) make such other order as the sheriff principal considers appropriate. 

(5) The decision of the sheriff principal on an appeal under this section is final.> 

Dr Richard Simpson 
 

201 After section 57, insert— 
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<Reviews 

Retrospective review of orders for medical examination 

 (1) This section applies where a person has been the subject of a medical examination 
authorised by an order under section 34. 

(2) A person mentioned in subsection (3) may apply to the Court of Session for a review of 
the medical order. 

(3) The person referred to in subsection (2) is–– 

(a) the person in relation to whom the order applied; or 

(b) any person having an interest in the welfare of such a person. 

(4) An application for a review under this section must be made within 90 days of the 
medical examination taking place. 

(5) The Court of Session is to report on the circumstances surrounding the making of the 
order and its implementation.> 

Section 58 

Shona Robison 
 

132 In section 58, page 40, line 22, leave out <the health board> insert <a health board competent 
person> 

Shona Robison 
 

133 In section 58, page 40, line 22, leave out <direct the revocation of> and insert <revoke> 

Section 59 

Shona Robison 
 

134 In section 59, page 41, line 7, at end insert— 

<(  ) a decision of the sheriff under section (Recall of orders granted in absence of 
person to whom application relates)(7) confirming the order;> 

Shona Robison 
 

135 In section 59, page 41, line 10, leave out <the health board> and insert <a health board competent 
person> 

Shona Robison 
 

136 In section 59, page 41, line 15, leave out <21> and insert <14> 

After section 59 

Shona Robison 
 

137 After section 59, insert— 
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<Exclusion orders and restriction orders: further appeal to sheriff principal 

(1) A person who appealed under section 58(2) may, with the leave of the sheriff, appeal 
against a decision mentioned in subsection (2) to the sheriff principal. 

(2) A decision referred to in subsection (1) is a decision of the sheriff— 

(a) to confirm the exclusion order appealed against; 

(b) to confirm the restriction order appealed against; or 

(c) to modify the order. 

(3) A health board aggrieved by an appeal under section 58(2) may, with the leave of the 
sheriff, appeal against a decision mentioned in subsection (4) to the sheriff principal. 

(4) A decision referred to in subsection (3) is a decision of the sheriff— 

(a) to revoke the exclusion order appealed against; 

(b) to revoke the restriction order appealed against; or 

(c) to modify the order. 

(5) An appeal under this section may be made only on the ground that— 

(a) the sheriff erred in law; 

(b) the decision of the sheriff was not supported by the facts established by the sheriff 
in the appeal. 

(6) On an appeal under this section, the sheriff principal may— 

(a) confirm the order; 

(b) modify the order; 

(c) revoke the order; 

(d) make such other order as the sheriff principal considers appropriate. 

(7) In subsection (6)(b), “modify” is to be construed in accordance with section 48. 

(8) The decision of the sheriff principal on an appeal under this section is final.> 

Section 60 

Shona Robison 
 

138 In section 60, page 41, line 25, leave out <58(2) or, as the case may be,> 

Shona Robison 
 

139 In section 60, page 41, line 26, leave out <sheriff or, as the case may be, the> 

Shona Robison 
 

140 In section 60, page 41, leave out lines 29 to 32 

Shona Robison 
 

141 In section 60, page 41, line 33, leave out <, on an appeal under section 59(2)> 
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Shona Robison 
 

142 In section 60, page 41, line 36, after <board> insert <aggrieved by an appeal under section 59(2)> 

Shona Robison 
 

143 In section 60, page 41, line 36, leave out <sheriff or, as the case may be, the> 

Shona Robison 
 

144 In section 60, page 42, leave out lines 2 to 5 

Shona Robison 
 

145 In section 60, page 42, line 6, leave out <, on an appeal under section 59(2)> 

Shona Robison 
 

146 In section 60, page 42, line 10, leave out <sheriff or> 

Shona Robison 
 

147 In section 60, page 42, line 11, leave out <sheriff or> 

Shona Robison 
 

148 In section 60, page 42, line 12, leave out <sheriff or> 

Shona Robison 
 

149 In section 60, page 42, line 17, at end insert— 

<(  ) The decision of the Court on an appeal under this section is final.> 

Section 61 

Shona Robison 
 

150 In section 61, page 42, line 19, after <59(2)> insert <, (Exclusion orders and restriction orders: 
further appeal to sheriff principal)(1) or (3)> 

Shona Robison 
 

151 In section 61, page 42, line 20, leave out <pending determination of the appeal> 

Section 64 

Shona Robison 
 

152 In section 64, page 44, line 7, after second <person> insert <, without reasonable excuse,> 

Shona Robison 
 

153 In section 64, page 44, line 9, after <person;> insert— 
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<(  ) a person authorised by virtue of section 40(1) to remove a person to the place in 
which the person is to be quarantined;> 

Section 65 

Shona Robison 
 

154 In section 65, page 44, line 12, after <who> insert <, without reasonable excuse,> 

Shona Robison 
 

155 In section 65, page 44, line 18, at end insert <(including any condition imposed in the order)> 

After section 65 

Shona Robison 
 

156 After section 65, insert— 

<Failure to ensure child’s compliance with order 

(1) This section applies where an order mentioned in subsection (2) is made in relation to a 
person who is under 16 (a “child”). 

(2) The order referred to in subsection (1) is— 

(a) an exclusion order; 

(b) a restriction order; or 

(c) a quarantine order. 

(3) A parent of the child who— 

(a) has day-to-day care or control of the child; and 

(b) fails, without reasonable excuse, to ensure that the child does not breach the order, 

 commits an offence. 

(4) Where there is no such parent, a person mentioned in subsection (5) who fails, without 
reasonable excuse, to ensure that the child does not breach the order commits an 
offence. 

(5) The person referred to in subsection (4) is a person who— 

(a) is 16 or over; and 

(b) has (otherwise than— 

(i) by virtue of a contract of employment or other contract with any person; or 

(ii) as a volunteer for a voluntary organisation), 

 day-to-day care or control of the child. 

(6) In proceedings for an offence under subsection (3) or (4), it is a defence for the person to 
prove that the person exercised all due diligence and took all reasonable steps to avoid 
committing the offence.> 
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Section 66 

Shona Robison 
 

157 In section 66, page 44, line 23, leave out subsection (1) and insert— 

<(  ) Nothing in this Part affects the Court of Session’s power under section 32 of the Sheriff 
Courts (Scotland) Act 1971 (c.58) to regulate and prescribe the procedure and practice 
to be followed in any application or appeal under this Part. 

(  ) Without prejudice to the generality of section 32 of that Act, provision may, in 
particular, be made under that section about— 

(a) the manner in which, and time within which, notice of applications for orders is 
given; 

(b) the manner in which, and time within which, notice of orders is given; 

(c) where applications and orders are made in relation to persons who are under 16, 
the persons to whom notice of such applications and orders must be given; 

(d) the circumstances in which the sheriff or, as the case may be, the sheriff principal,  
may determine whether and, if so, where, a hearing is to be held; and 

(e) the place or types of place at which hearings may be held.> 

Section 69 

Shona Robison 
 

177 In section 69, page 47, line 7, at end insert— 

<(  ) An authorised officer who enters any unoccupied premises by virtue of subsection (2) 
must leave the premises as effectively secured against unauthorised entry as the officer 
found them.> 

Section 73 

Shona Robison 
 

178 In section 73, page 49, line 23, leave out <summary> 

Shona Robison 
 

179 In section 73, page 49, line 24, leave out from <(and> to <officer)> in line 25 

Shona Robison 
 

180 In section 73, page 49, line 26, at end insert— 

<(  ) on entering premises by virtue of paragraph (a), to take any other person 
authorised by the officer and, if the officer has reasonable cause to expect any 
serious obstruction in obtaining access, a constable;> 

Shona Robison 
 

181 In section 73, page 49, line 32, at end insert <; 
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(  )  to remove any thing from the premises for the purpose of taking any such step at 
any other place.> 

Shona Robison 
 

182 In section 73, page 49, line 33, leave out from <authorise> to <(c)> in line 34 and insert <grant a 
warrant in relation to a dwellinghouse> 

Shona Robison 
 

183 In section 73, page 49, line 38, leave out <subsection (2)(a)> and insert <this section> 

Shona Robison 
 

184 In section 73, page 50, line 2, at end insert— 

<(  ) An authorised officer who enters any unoccupied premises by virtue of this section must 
leave the premises as effectively secured against unauthorised entry as the officer found 
them.> 

Section 74 

Shona Robison 
 

185 In section 74, page 50, line 13, leave out from <do> to end of line 14 and insert— 

<(  ) take any other person authorised by the officer and, if the officer has reasonable 
cause to expect any serious obstruction in obtaining access, a constable; 

(  ) direct that— 

(i) those premises (or any part of them) are; or 

(ii) any thing in or on them is, 

 to be left undisturbed (whether generally or in particular respects) for so long as 
the officer considers appropriate; 

(  ) take any step mentioned in section 68(2); 

(  ) remove any thing from the premises for the purpose of taking any such step at any 
other place.> 

Shona Robison 
 

186 In section 74, page 50, line 15, leave out <subsection (2)> and insert <this section> 

Section 77 

Shona Robison 
 

187 In section 77, page 51, line 19, at end insert <; or 

(  ) section 74(4).> 

 25

552



Section 78 

Shona Robison 
 

188 In section 78, page 52, line 8, leave out subsection (4) 

Section 79 

Shona Robison 
 

189 In section 79, page 52, line 24, leave out subsection (5) 

Before section 90 

Helen Eadie 
 

202 Before section 90, insert— 

<Licensing of sunbed premises 

(1) The Civic Government (Scotland) Act 1982 (c.45) is amended as follows. 

(2) In section 7(2), after paragraph (a) insert— 

“(aa) in a case where the licence is a sunbed premises licence and the 
condition is attached under section 41B(4) of this Act, to a fine not 
exceeding level 4 on the standard scale;”. 

(3) In section 9(1), for the words “section 41A” substitute “sections 41A and 41B”. 

(4) After section 41A, insert— 

“41B Sunbed premises licences 

(1) A licence, to be known as a “sunbed premises licence”, is required for the use 
of premises as sunbed premises. 

(2) In this section–– 

“operator” means the person having management or control of the sunbed 
premises; 

“sunbed” means an electrically-powered device designed to produce 
tanning of the skin by the emission of artificial ultraviolet radiation; and 

“sunbed premises” means premises in which persons are permitted to use 
a sunbed for payment. 

(3) For the purposes of this section, sub-paragraphs (1) and (2) of paragraph 5 of 
Schedule 1 to this Act do not apply; instead, where an application for the grant 
or renewal of a sunbed premises licence has been made to a licensing authority, 
they shall, in accordance with subsections (4) and (5) below and the remaining 
provisions of that paragraph— 

(a) grant or renew the licence subject to conditions; or 

(b) refuse to grant or renew the licence. 

(4) Every sunbed premises licence is subject to the following conditions— 
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(a) persons under 18 are prohibited from using a sunbed on the sunbed 
premises to which the licence relates; 

(b) persons are prohibited from using a sunbed without supervision on the 
sunbed premises to which the licence relates; 

(c) the operator of the sunbed premises to which the licence relates shall— 

(i) provide to any person who proposes to use a sunbed on those 
premises, on each occasion on which that person proposes to use a 
sunbed on those premises, such information regarding the effects 
on health of sunbed use as may be prescribed in accordance with 
subsection (6); and 

(ii) display a notice containing such information as may be prescribed  
in accordance with subsection (6) in a position where it is readily 
visible to persons proposing to use a sunbed on those premises. 

(5) The Scottish Ministers may by regulations prescribe further conditions as 
conditions which a licensing authority may, at the authority’s discretion, 
impose on the granting or renewal of a sunbed premises licence. 

(6) The Scottish Ministers may by regulations prescribe— 

(a) the information which is to be— 

(i) provided under subsection (4)(c)(i); 

(ii) contained in the notice mentioned in subsection (4)(c)(ii); 

(b) the form and manner in which— 

(i) the information mentioned in subsection (4)(c)(i) is to be provided, 

(ii) the notice mentioned in subsection (4)(c)(ii) is to be displayed. 

(7) Regulations under subsection (5) or (6) are to be made by statutory instrument; 
and a statutory instrument containing such regulations is subject to annulment 
in pursuance of a resolution of the Scottish Parliament.”.> 

Section 90 

Ken Macintosh 
 

1 Leave out section 90 and insert— 

<REGULATION OF PROVISION OF SUNBEDS 

Offences 

Prohibition on allowing use of sunbeds by persons under 18 

(1) An operator of sunbed premises who, without reasonable excuse, allows a person who is 
under 18 to use a sunbed on those premises commits an offence. 

(2) In proceedings for an offence under subsection (1), it is a defence for the operator to 
show that— 

(a) the operator believed the person to be 18 or over; and 

(b) the operator had taken reasonable steps to establish the person’s age. 

(3) For the purposes of subsection (2)(b), the operator is to be treated as having taken 
reasonable steps to establish the person’s age if (and only if)— 
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(a) the operator was shown any of the documents mentioned in subsection (4); and 

(b) that document would have convinced a reasonable person. 

(4) The documents referred to in subsection (3)(a) are any document appearing to be— 

(a) a passport; 

(b) a European Union photocard driving licence; or 

(c) such other document (or description of document) as may be prescribed. 

(5) In subsections (2)(a) and (b) and (3), references to the operator include an employee or 
agent of the operator.> 

Helen Eadie 
 

203 Leave out section 90 

After section 90 

Ken Macintosh 
 

2 After section 90, insert— 

<Prohibition on sale or hire of sunbeds to persons under 18 

(1) A person (the “seller”) who, without reasonable excuse, sells a sunbed to a person who 
is under 18 commits an offence. 

(2) A person (the “hirer”) who, without reasonable excuse, hires a sunbed to a person who 
is under 18 commits an offence. 

(3) In proceedings for an offence under subsection (1) or (2), it is a defence for the seller or 
hirer to show that— 

(a) the seller or hirer believed the person to be 18 or over; and 

(b) the seller or hirer had taken reasonable steps to establish the person’s age. 

(4) For the purposes of subsection (3)(b), the seller or hirer is to be treated as having taken 
reasonable steps to establish the person’s age if (and only if)— 

(a) the seller or hirer was shown any of the documents mentioned in subsection (5); 
and 

(b) that document would have convinced a reasonable person. 

(5) The documents referred to in subsection (4)(a) are any document appearing to be— 

(a) a passport; 

(b) a European Union photocard driving licence; or 

(c) such other document (or description of document) as may be prescribed. 

(6) In subsections (3)(a) and (b) and (4), references to the seller or hirer include an 
employee or agent of the seller or hirer.> 

Ken Macintosh 
 

3 After section 90, insert— 
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<Remote sale or hire of sunbeds 

(1) This section applies where, in connection with the sale or hire of a sunbed, the premises 
where the order for the sunbed is taken are not the same as the premises from which the 
sunbed is despatched for delivery in pursuance of the sale or hire. 

(2) Subject to subsection (3), the sale or hire is to be treated, for the purposes of section 
(Prohibition on sale or hire of sunbeds to persons under 18), as taking place on the 
premises where the order was taken. 

(3) Where— 

(a) the premises where the order for the sunbed is taken are not in Scotland; and 

(b) the premises from which the sunbed is despatched are in Scotland, 

 the sale or hire is to be treated, for the purposes of section (Prohibition on sale or hire of 
sunbeds to persons under 18), as taking place on the premises from which the sunbed is 
despatched.> 

Ken Macintosh 
 

4 After section 90, insert— 

<Prohibition on allowing unsupervised use of sunbeds 

(1) An operator of sunbed premises who, without reasonable excuse, allows a person to use 
a sunbed on those premises without supervision commits an offence. 

(2) In subsection (1), the requirement for supervision is met if the operator (or an employee 
or agent of the operator) is present on the sunbed premises at any time a person is using 
a sunbed on those premises. 

(3) In proceedings for an offence under subsection (1), it is a defence for the operator to 
prove that the operator (or an employee or agent of the operator) exercised all due 
diligence and took all reasonable steps to avoid committing the offence.> 

Ken Macintosh 
 

5 After section 90, insert— 

<Medical use of sunbeds 

(1) The Scottish Ministers may, by regulations, make provision regarding the application of 
this Part to sunbeds used for medical purposes. 

(2) Regulations under subsection (1) may, in particular, make provision— 

(a) as to what is (and is not) a sunbed; 

(b) as to what are (and are not) sunbed premises; 

(c) as to circumstances in which the provisions of this Part do (and do not) apply. 

(3) Regulations under subsection (1) may modify any enactment (including this Act).> 

Ken Macintosh 
 

6 After section 90, insert— 
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<Duty to provide information to sunbed users 

(1) An operator of sunbed premises who, without reasonable excuse, fails to comply with 
the requirement in subsections (2) and (3) commits an offence. 

(2) The operator must provide a person who proposes to use a sunbed on sunbed premises 
with such information regarding the effects on health of sunbed use as may be 
prescribed in accordance with subsection (5). 

(3) That information is to be provided each time the person proposes to use a sunbed on 
those premises. 

(4) In proceedings for an offence under subsection (1), it is a defence for the operator to 
prove that the operator (or an employee or agent of the operator) exercised all due 
diligence and took all reasonable steps to avoid committing the offence. 

(5) The Scottish Ministers may prescribe— 

(a) the information which is to be provided; 

(b) the form and manner in which that information is to be provided.> 

Ken Macintosh 
 

7 After section 90, insert— 

<Duty to display information notice 

(1) An operator of sunbed premises who, without reasonable excuse, fails to comply with 
the requirement in subsection (2) commits an offence. 

(2) That requirement is to display a notice— 

(a)  containing such information as may be prescribed in accordance with subsection 
(4); 

(b) in a position where it is readily visible to persons proposing to use a sunbed on the 
premises. 

(3) In proceedings for an offence under subsection (1), it is a defence for the operator to 
prove that the operator (or an employee or agent of the operator) exercised all due 
diligence and took all reasonable steps to avoid committing the offence. 

(4) The Scottish Ministers may prescribe— 

(a) the information which the notice is to contain; 

(b) the form and manner of display of the notice.> 

Ken Macintosh 
 

8 After section 90, insert— 

<Enforcement 

Power to enter premises 

(1) An authorised officer of a local authority may enter and inspect any premises in the area 
of that authority in order to ascertain whether an offence under section (Prohibition on 
allowing use of sunbeds by persons under 18), (Prohibition on sale or hire of sunbeds to 
persons under 18), (Prohibition on allowing unsupervised use of sunbeds), (Duty to 
provide information to sunbed users) or (Duty to display information notice) has been or 
is being committed there. 
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(2) The power in subsection (1) may be exercised only at a reasonable time. 

(3) The authorised officer must, if requested to do so, produce a document showing that 
officer’s authority. 

(4) When exercising the power in subsection (1), an authorised officer may take a constable 
if the authorised officer has reasonable cause to expect any serious obstruction in 
obtaining access. 

(5) An authorised officer may— 

(a) require the production of (or, where the information is recorded electronically, the 
furnishing of extracts from) any records which it is necessary for the authorised 
officer to see for the purposes of this Part; and 

(b) inspect and take copies of, or of any entry in, the records. 

(6) Nothing in subsection (5) compels the production by any person of a document subject 
to legal privilege. 

(7) A document subject to legal privilege means a communication— 

(a) between a professional legal adviser and the adviser’s client; or 

(b) made in connection with or in contemplation of legal proceedings and for the 
purpose of those proceedings, 

which would, in legal proceedings, be protected from disclosure by virtue of any rule of 
law relating to confidentiality of communications. 

(8) A person commits an offence if the person, without reasonable excuse— 

(a) intentionally obstructs an authorised officer in the exercise of powers under 
subsection (1); 

(b) fails to comply with a requirement made under subsection (5). 

(9) In proceedings for an offence under subsection (8), it is a defence for the person to 
prove that the person exercised all due diligence and took all reasonable steps to avoid 
committing the offence.> 

Ken Macintosh 
 

9 After section 90, insert— 

<Power to enter premises: entry to dwellinghouses 

(1) Where an authorised officer proposes, in the exercise of the power conferred by section 
(Power to enter premises)(1), to enter a dwellinghouse, the conditions set out in 
subsections (2) and (3) must be satisfied. 

(2) The first condition is that the authorised officer has given 48 hours’ notice of the 
proposed entry to a person who appears to the authorised officer to be the occupier of 
the premises. 

(3) The second condition is that the person who appears to be the occupier has consented. 

(4) In this section, “dwellinghouse” means any premises or part of premises which are 
wholly or mainly occupied as a person’s dwelling.> 

Ken Macintosh 
 

10 After section 90, insert— 
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<Power to require identification of operator 

(1) Where an authorised officer of a local authority has reason to believe that an operator of 
sunbed premises in the area of that local authority is committing or has committed an 
offence under section (Prohibition on allowing use of sunbeds by persons under 18), 
(Prohibition on allowing unsupervised use of sunbeds), (Duty to provide information to 
sunbed users) or (Duty to display information notice), the authorised officer may require 
any person on those premises to give the name and address of the operator. 

(2) When making a requirement under subsection (1), the authorised officer must inform the 
person— 

(a) that the officer has reason to believe that the operator is committing or has 
committed an offence under section (Prohibition on allowing use of sunbeds by 
persons under 18), (Prohibition on allowing unsupervised use of sunbeds), (Duty 
to provide information to sunbed users) or (Duty to display information notice); 
and 

(b) that failure to comply with the requirement may be an offence. 

(3) A person commits an offence if the person, without reasonable excuse, fails to comply 
with a requirement made under subsection (1). 

(4) In proceedings for an offence under subsection (3), it is a defence for the person to 
prove that the person exercised all due diligence and took all reasonable steps to avoid 
committing the offence.> 

Ken Macintosh 
 

11 After section 90, insert— 

<Fixed penalties for offences under section (Prohibition on allowing use of sunbeds by 
persons under 18), (Prohibition on allowing unsupervised use of sunbeds), (Duty to 
provide information to sunbed users) or (Duty to display information notice) 

(1) Where an authorised officer of a local authority has reason to believe that an operator of 
sunbed premises in the area of that authority has committed an offence under section 
(Prohibition on allowing use of sunbeds by persons under 18), (Prohibition on allowing 
unsupervised use of sunbeds), (Duty to provide information to sunbed users) or (Duty to 
display information notice), the authorised officer may give the operator a notice (a 
“fixed penalty notice”) offering the operator the opportunity of discharging any liability 
to conviction for that offence by payment of a fixed penalty. 

(2) A fixed penalty notice must— 

(a) identify the offence to which it relates; and 

(b) give reasonable particulars of the circumstances alleged to constitute the offence. 

(3) A fixed penalty notice must also state— 

(a) the amount of the fixed penalty; 

(b) the period within which it may be paid; 

(c) the— 

(i) person to whom; and 

(ii) address at which, 

 payment may be made; 
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(d) the method or methods by which payment may be made; 

(e) the consequences of not making payment before the end of the period for payment 
of the fixed penalty. 

(4) The amount of the fixed penalty is— 

(a) in the case of an offence under section (Prohibition on allowing use of sunbeds by 
persons under 18), £100; 

(b) in the case of an offence under section (Prohibition on allowing unsupervised use 
of sunbeds), (Duty to provide information to sunbed users) or (Duty to display 
information notice), £50. 

(5) The period for payment of the fixed penalty is 28 days beginning with the day on which 
the notice was given. 

(6) The local authority may extend the period for payment of the fixed penalty in any 
particular case if they consider it appropriate to do so, by giving notice to the operator. 

(7) No proceedings for an offence under section (Prohibition on allowing use of sunbeds by 
persons under 18), (Prohibition on allowing unsupervised use of sunbeds), (Duty to 
provide information to sunbed users) or (Duty to display information notice) may be 
commenced before the end of the period for payment of the fixed penalty. 

(8) No such proceedings may be commenced or continued if payment of the penalty is made 
before the end of the period for payment or is accepted by the local authority after the 
end of that period. 

(9) In proceedings for an offence under section (Prohibition on allowing use of sunbeds by 
persons under 18), (Prohibition on allowing unsupervised use of sunbeds), (Duty to 
provide information to sunbed users) or (Duty to display information notice), a 
certificate which— 

(a) purports to be signed by or on behalf of a person having responsibility for the 
financial affairs of the local authority; and 

(b) states that payment of the amount specified in the fixed penalty notice was or was 
not received by the expiry of the period within which that fixed penalty may be 
paid, 

is sufficient evidence of the facts stated. 

(10) Any sum received by a local authority under this section accrues to that authority. 

(11) The Scottish Ministers may by regulations— 

(a) provide that fixed penalty notices may not be given in such circumstances as may 
be prescribed; 

(b) provide for the form of a fixed penalty notice; 

(c) provide for the method or methods by which fixed penalties may be paid; 

(d) modify subsection (4) so as to substitute a different amount (not exceeding level 2 
on the standard scale) for an amount for the time being specified there; 

(e) modify subsection (5) so as to substitute a different period for the period for the 
time being specified there; 

(f) provide for the keeping of accounts, and the preparation and publication of 
statements of account relating to fixed penalties under this section.> 
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Ken Macintosh 
 

12 After section 90, insert— 

<Withdrawal of notices 

(1) The local authority must consider any representations made by or on behalf of the 
recipient of a fixed penalty notice and decide in all the circumstances whether to 
withdraw the notice. 

(2) Where a fixed penalty notice is withdrawn in accordance with subsection (1)— 

(a) the local authority must give notice of the withdrawal to the person to whom the 
fixed penalty notice was given; 

(b) the local authority must repay any amount which has been paid under the fixed 
penalty notice; and 

(c) no proceedings are to be commenced or continued against that person for the 
offence in question.> 

Ken Macintosh 
 

13 After section 90, insert— 

<Penalties for offences under Part 8 

 Any person who commits an offence under this Part is liable, on summary conviction, to 
a fine not exceeding level 4 on the standard scale.> 

Ken Macintosh 
 

14 After section 90, insert— 

<Interpretation 

Interpretation of Part 8 

In this Part— 

  “authorised officer” means an officer of a local authority authorised for the 
purposes of this Part; 

 “operator” means the person having management or control of sunbed premises; 

  “sunbed” means an electrically-powered device designed to produce tanning of 
the skin by the emission of artificial ultraviolet radiation; and 

 “sunbed premises” means premises in which persons are permitted to use a 
sunbed for payment.> 

Section 101 

Shona Robison 
 

158 In section 101, page 63, line 38, at beginning insert— 

<(  ) Subject to subsection (2),> 

Ken Macintosh 
 

15 In section 101, page 63, line 38, after <Act> insert <(except Part 8)> 
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Shona Robison 
 

159 In section 101, page 64, line 4, at end insert— 

<(2) Any person who commits an offence under section 65(1) or (Failure to ensure child’s 
compliance with order)(3) or (4) in relation to an exclusion or restriction order is liable, 
on summary conviction, to imprisonment for a period not exceeding 12 months or a fine 
not exceeding level 5 on the standard scale or both.>  

After section 101 

Shona Robison 
 

190 After section 101, insert— 

<Form of applications etc. 

 The Scottish Ministers may, by regulations, prescribe the form of any application or 
order under this Act.> 

Section 102 

Jamie Stone 
 

204 In section 102, page 64, line 15, after <under> insert— 

<(  ) section 25(3) which modify an Act of Parliament or Act of the Scottish 
Parliament; or 

(  )> 

Helen Eadie 
 

191 In section 102, page 64, line 15, after <section> insert <3(4) or>  

Ken Macintosh 
 

16 In section 102, page 64, line 15, after <89(1)> insert <or section (Fixed penalties for offences 
under section (Prohibition on allowing use of sunbeds by persons under 18), (Prohibition on 
allowing unsupervised use of sunbeds), (Duty to provide information to sunbed users) or (Duty to 
display information notice))(11)> 

Long Title 

Ken Macintosh 
 

17 In the long title, page 1, line 3, leave out from <enable> to <sunbeds> in line 4 and insert <make 
provision relating to the regulation of provision of sunbeds> 
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Public Health etc. (Scotland) Bill 
 

1st Groupings of Amendments for Stage 2 
 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

• the list of groupings (that is, the order in which amendments will be 
debated). Any procedural points relevant to each group are noted; 

• the text of amendments to be debated on the first day of Stage 2 
consideration, set out in the order in which they will be debated. THIS 
LIST DOES NOT REPLACE THE MARSHALLED LIST, WHICH 
SETS OUT THE AMENDMENTS IN THE ORDER IN WHICH 
THEY WILL BE DISPOSED OF. 

 
 

Groupings of amendments 
 

Consultation on regulations 
160, 161, 168 

Joint public health protection plans 
192 

Variation or withdrawal of directions under Part 1 
162, 163 

Notifiable diseases and organisms 
18, 19, 20, 21, 22, 23, 24 

Notification under Part 2: information to be notified 
25, 25A, 26, 27, 27A, 164, 165, 166, 167 

Part 2 guidance: privacy impact assessments 
193, 195, 196, 197 

Meaning of “health risk state” 
28, 29, 194 

Duties on directors of diagnostic laboratories 
30, 31, 32, 33, 34 

Notification under part 2: electronic signatures 
35, 36 

Power to modify enactments for purposes of Part 2 
169 
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Power to appoint public health investigator 
37, 38, 39 

Powers of investigators etc. under Parts 3 and 5 
43, 44, 45, 47, 48, 49, 170, 50, 51, 52, 53, 177, 179, 180, 181, 182, 183, 184, 185, 
186, 187 

Conferring of further powers on investigators: extent and procedure 
198, 204 

Procedure for applications etc. 
46, 157, 178, 188, 189, 190 

Offences under Part 3 
40, 41, 42 

Compensation for actions under Part 3 
54, 55, 56, 57 

Duty to give explanation 
171, 58, 59, 60, 61, 63, 64, 72, 74, 80, 81, 86, 92, 93 

Sheriff to whom applications relating to Part 4 orders are made  
62, 172, 71, 173, 79, 174, 91, 175, 103, 108 
 
 Notes on amendments in this group 
 Amendment 62 pre-empts amendment 172 
 Amendment 71 pre-empts amendment 173 
 Amendment 79 pre-empts amendment 174 
 Amendment 91 pre-empts amendment 175 

Orders for medical examination: appeals and reviews 
65, 131, 201 

Service and notification of Part 4 orders etc. 
66, 67, 68, 69, 70, 76, 77, 78, 83, 84, 85, 88, 89, 90, 95, 96, 97, 100, 101, 176, 113, 
114, 115 

Exclusion orders: specified places 
199, 200 

Part 4: minor amendments 
73, 98, 105, 106, 107, 110, 111 

Period of effect of Part 4 orders 
75, 82, 87, 94, 112 

Variation and extension of Part 4 orders: identification of health board 
competent person 
99, 102, 119, 123 
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Review etc. of orders under Part 4: role of health board competent person 
104, 109, 116, 117, 118, 120, 121, 122, 124, 125, 126, 127, 128, 129, 132, 133, 135  

Recall of Part 4 orders 
130, 134 

Period for appeals against quarantine and hospital detention orders 
136 

Exclusion and restriction orders: appeal to sheriff principal 
137, 138, 139, 140, 141, 142, 143, 144, 145, 146, 147, 148, 150 

Effect of appeals 
149, 151 

Offences under Part 4 
152, 153, 154, 155, 156, 158, 159  

Regulation of provision of sunbeds 
202, 1, 203, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17 

Regulations and orders: procedure 
191 
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HEALTH AND SPORT COMMITTEE 

EXTRACT FROM THE MINUTES 

13th Meeting, 2008 (Session 3) 

Wednesday 7 May 2008 

Present:  

Helen Eadie  Ross Finnie (Deputy Convener) 
Christine Grahame (Convener) Rhoda Grant  
Michael Matheson Ian McKee 
Mary Scanlon Dr Richard Simpson 

Also present: Shona Robison (Minister for Public Health) and Jamie Stone. 

Public Health etc. (Scotland) Bill: The Committee considered the Bill at Stage 2 
(Day 1). 

The following amendments were agreed to (without division): 18, 19, 20, 21, 22, 23, 
24, 25A, 25, 26, 27A, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38, 39, 43, 44, 45, 
46, 47, 48, 49, 170, 50, 51, 52, 53, 40, 41, 42, 54, 55, 56, 57, 58, 59, 60, 61, 62, 63, 
64, 65, 66, 67, 68, 69, 70, 71, 72, 73, 74, 75, 76, 77, 78, 79, 80, 81, 82, 83, 84, 85, 
86, 87, 88, 89, 90, 91, 92, 93, 94, 95, 96, 97, 98, 99, 100, 101, 102, 103, 104, 105, 
106, 176, 107, 108, 109, 110, 111, 112, 113, 114, 115, 116, 117, 118, 119, 120, 121, 
122 and 123. 

The following amendments were moved and, with the agreement of the Committee, 
withdrawn: 160, 192, 162, 193, 169, 198, 171 and 199. 

The following amendments were pre-empted: 172, 173, 174 and 175. 

The following amendments were not moved: 161, 163, 194, 195, 164, 165, 196, 166, 
167, 197, 168 and 200. 

Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 15, 19, 20, 24, 25, 26, 32, 35, 36, 46 and 
47 were agreed to without amendment. 

Schedule 1 and sections 13, 14, 16, 17, 18, , 21, 22, 23, 27, 28, 29, 30, 31, 33, 34, 
37, 38, 39, 40, 41, 42, 43, 44, 45, 48, 49, 50, 51, 52 and 53 were agreed to as 
amended. 

The Committee ended consideration of the Bill for the day section 53 having been 
agreed to. 

 
Public Health etc. (Scotland) Bill (in private): The Committee considered further 
written evidence on the Bill and agreed to seek further evidence from COSLA, the 
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Society of Chief Officers of Environmental Health, the Sunbed Association, the Law 
Society of Scotland and the Scottish Retail Consortium. 
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Public Health etc (Scotland) Bill: 
Stage 2 

10:04 
The Convener: Agenda item 3 is the first day of 

the committee’s consideration of the Public Health 
etc (Scotland) Bill at stage 2. I welcome the 
Minister for Public Health. I refer members to the 
marshalled list and the groupings of amendments. 
Amendments will be debated according to their 
groups and disposed of in the order on the 
marshalled list. In case there is a tied vote, I 
advise members that the convener has a casting 
vote and that the Conveners Group has taken the 
view that there should be no protocol. Therefore,  
whereas the Presiding Officer goes with the status  
quo, that is not the rule for conveners. The 
Conveners Group has taken the view that the 
committee convener should use his or her 
discretion. That goes for all conveners of all  
committees. I hope that we do not need to deal 
with the situation, but I wanted to make that plain 
from the start in case it arises. 

There are no amendments to sections 1 and 2.  

Sections 1 and 2 agreed to. 

Section 3—Designation of competent persons 
by health boards 

The Convener: Amendment 160, in the name of 
Michael Matheson, is grouped with amendments  
161 and 168.  

Michael Matheson (Falkirk West) (SNP): 
Amendments 160, 161 and 168 are interlinked and 
relate to the regulations that ministers will be able 
to introduce in dealing with issues about  
competent persons and other matters. Section 3 is  
on the designation of competent persons by health 
boards and section 5 is on the designation of 
competent persons by local authorities.  
Subsection (4) of sections 3 and 5 will enable the 
Scottish ministers to make regulations about the 
people who can be considered as competent  
persons, including the qualifications and training 
that they should have. When the committee took 
evidence on the bill, professional bodies raised 
issues about that element. The principal purpose 
behind amendments 160 and 161 is to ensure 
that, in introducing such regulations, the Scottish 
ministers duly consult interested parties and 
stakeholders on the designation of competent  
persons. 

Section 19 makes further provision on 
information in respect of various other sections.  
Again, my amendment 168 would ensure that  
ministers consult stakeholders properly when 

regulations are introduced on information 
provision.  

I move amendment 160.  

The Minister for Public Health (Shona  
Robison): The Scottish Government opposes 
amendments 160, 161 and 168, which would 
require the Scottish ministers to consult  
appropriate persons before making regulations 
under sections 3, 5 and 19. Those regulations will  
prescribe the qualifications and training of health 
board and local authority competent persons 
under part 1 and the way in which information is to 
be provided under the duties to notify in part  2.  
The Scottish Government’s amendment 223 will  
place a general duty on the Scottish ministers to 
consult appropriate persons before making 
regulations. That duty will  apply to all the powers  
to make regulations under the bill, so there is no 
need for specific consultation provisions in 
sections 3, 5 and 19. On that basis, I oppose 
amendments 160, 161 and 168. 

Michael Matheson: My amendments are 
probing amendments that were lodged prior to the 
Government lodging amendment 223, which will  
deal with the issue. Therefore, I seek to withdraw 
amendment 160.  

Amendment 160, by agreement, withdrawn.  

Section 3 agreed to. 

Section 4 agreed to. 

Section 5—Designation of competent persons 
by local authorities 

Amendment 161 not moved.  

Section 5 agreed to. 

Section 6 agreed to. 

Section 7—Joint public health protection plans 

The Convener: Amendment 192, in the name of 
Dr Richard Simpson, is in a group on its own.  

Dr Richard Simpson (Mid Scotland and Fife ) 
(Lab): Amendment 192 arises primarily from 
evidence given by the Society of Chief Officers of 
Environmental Health in Scotland, whic h pointed 
out that with their current joint health improvement 
plans health boards go far beyond simply  
consulting local authorities. It was felt that, with 
joint public health protection plans, the bill should 
contain more than a requirement to consult. As a 
result, the amendment seeks to replace “consult” 

with “agree that plan with”, which would strengthen 
the partnership between the local authority and the 
health board while allowing the health board to 
remain in charge of drawing up plans. 

I move amendment 192.  
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Shona Robison: Section 7(2) states that, when 
preparing a plan under section 7(1), a health 
board must consult the relevant local authority.  
Amendment 192 would mean that a health board 
could not publish a plan unless the local authority  
entirely agreed with it. 

The policy intention is for the health board to 
have lead responsibility for preparing joint public  
health protection plans. As health board staff 
usually chair outbreak and incident control teams, 
they have experience of taking the lead in health 
protection at a local level. We consider that the 
duty on health boards and local authorities to co-
operate in exercising functions under the bill and 
the duty on health boards to consult local 
authorities on joint public health protection plans 
are sufficient to ensure good joint working.  

We believe that amendment 192 goes too far, as  
it could make it impossible for a health board to 
comply with its duty under section 7(1). For 
example, if a local authority refused for whatever 
reason to agree to a plan, the health board would 
through no fault of its own fail  to fulfil its duty. In 
any case, I understand that the Convention of 
Scottish Local Authorities is not pursuing the 
issue. 

I oppose amendment 192 and hope that the 
member will withdraw it.  

Dr Simpson: I still think that the reference to 
“consult” in section 7(2) is too weak, but the most  
appropriate course of action might be to withdraw 
amendment 192 and to consult COSLA further to 
find out whether an amendment should be lodged 
at stage 3. 

Amendment 192, by agreement, withdrawn.  

Section 7 agreed to. 

Section 8—Power to direct health boards and 
local authorities 

The Convener: Amendment 162, in the name of 
Michael Matheson, is grouped with amendment 
163.  

Michael Matheson: Under sections 8 and 9,  
ministers may not only direct health boards and 
local authorities if they fail to carry out their public  
health functions in what they consider to be an 
acceptable manner but direct other persons to 
carry out those functions. Concerns have been 
expressed about the use in both sections of the 
phrase “from time to time” in relation to varying or 

withdrawing such directions, so it was felt that the 
Government’s intentions required some 
clarification. 

I move amendment 162.  

Shona Robison: Sections 8 and 9 give Scottish 
ministers powers to direct health boards and local 

authorities if they fail to carry out public health 
functions 
“in a manner w hich Ministers consider acceptable”.  

Ministers may also direct other persons to carry  
out those functions.  

Amendments 162 and 163 seek to remove 
ministers’ ability to vary or withdraw directions 
“from time to time”. The fact is that a power to 
make directions does not imply a power to vary or 
withdraw a direction, so we have provided 
expressly for the ability to do so in sections 8(4) 
and 9(5).  

The form of words found in sections 8 and 9 is  
commonly found in Scottish acts. I know that the 
Law Society of Scotland believes the phrase to be 
superfluous, but it clarifies that ministers can vary  
a direction more than once. Although a power to 
vary or withdraw a direction carries with it the 
implied ability to do so “from time to time”, as 
occasion requires, it is helpful to the reader if the 
legislation mentions it  when it sets out that  power.  
That is what the bill does.  

I oppose amendments 162 and 163.  

10:15 
Michael Matheson: The minister’s clarification 

is helpful, given that amendments 162 and 163 
were probing amendments. I seek leave to 
withdraw amendment 162. 

Amendment 162, by agreement, withdrawn.  

Section 8 agreed to. 

Section 9—Power to direct that functions be 
exercised by other persons 

Amendment 163 not moved.  

Section 9 agreed to. 

Sections 10 to 12 agreed to.  

Schedule 1 
LISTS OF NOTIFIABLE DISEASES AND NOTIFIABLE ORGANISMS 

The Convener: Amendment 18, in the name of 
the minister, is grouped with amendments 19 to 
24.  

Shona Robison: Part 1 of schedule 1 lists the 
notifiable diseases that are referred to in part 2 of 
the bill. From stakeholder feedback at stage 1 of 
the parliamentary consultation process, we 
identified that West Nile fever should be included 
on the list because the incidence of West Nile 
fever is required to be reported to the World 
Health Organization.  

Part 2 of schedule 1 lists the notifiable 
organisms, which is where this gets interesting,  
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convener, as  some of the names are hard to 
pronounce. We have identified the following 
organisms for inclusion on the list: clostridium 
perfringens, which causes food poisoning;  
corynebacterium ulcerans, the toxogenic form of 
which can cause diphtheria; the mycobacterium 
bovis, which primarily causes bovine tuberculosis, 
but which can pass to humans and cause 
tuberculosis; and the West Nile fever virus, which 
causes West Nile fever, a disease that is required 
to be reported to the WHO, as I said. Also, we 
seek to leave out “Varicella” and insert “Varicella-
zoster”, which is the correct name of the organism 

that causes chicken pox. I bet you did not know 
that. 

The Convener: I am looking at my medical 
team, but they look reasonably content with your 
pronunciation, minister.  

Shona Robison: The committee knows the 
rationale for the inclusion on the list of notifiable 
organisms of  
“Any other clinically signif icant pathogen found in blood”.  

The matter was discussed at some length in 
committee. We have become convinced of the 
arguments of committee members and others that  
the item is too vague and that, as a result, it may 
catch organisms that do not require to be notified 
for public health reasons. Therefore, we are 
content to remove the item from the list of 
notifiable organisms. Amendment 24 does that.  

We are satisfied that a new or emerging disease 
or condition can be incorporated into the list of 
diseases using the powers in sections 12(2), 12(3) 
and 12(4) to amend schedule 1 to add items to the 
list where  

“the Scott ish Ministers are satisf ied that the … organism is  

likely to give rise to a s ignif icant ris k to public health.”  

I move amendment 18. 

The Convener: Thank you, minister.  

The question is— 

Dr Simpson: Convener— 

The Convener: I am sorry, I was distracted by 
the medical discussion that was going on, but we 
are getting used to that— 

Dr Simpson: I am sorry; that is our fault. Ian 
McKee and I were discussing something.  

Minister, what you said is relevant to an 
amendment that we will discuss at a later stage. I 
refer to the deleting of general practitioner fees 
because GPs will have smaller numbers of cases 
to deal with, chicken pox having been removed 
from the list. Chicken pox is a relatively  common 
disease. If it has to be notified, it will place a 
significant burden on GPs, so I am slightly  

surprised at what you have just said. Why do you 
propose to include varicella-zoster? 

Shona Robison: A distinction needs to be 
made between notifiable diseases and notifiable 
organisms. The provision relates to the organism 
that causes chicken pox and not to— 

Dr Simpson: So, if a test is done, only the 
laboratory is required to notify. I am trying to see 
the purpose of the amendment. When would a 
laboratory undertake a test for chicken pox? 

Shona Robison: If a doctor felt that  it was 
required.  

Dr Simpson: I slightly fail to see the purpose of 
that particular condition being notified, but I will  
discuss the issue further and perhaps come back 
to it at stage 3.  

Rhoda Grant (Highlands and Islands) (Lab): I 
cannot understand why the doctor does not have 
to notify the relevant agencies of a case of chicken 
pox, but, if the doctor refers something that they 
are not sure about to the laboratory and the 
laboratory discovers that it is chicken pox, the 
laboratory must notify. Why would one person 
have to do so and another not have to? 

Shona Robison: The best thing would be for us  
to get clarification to the committee on that point.  

Dr Simpson: That would be helpful.  

The Convener: I have become distracted by all  
the long names. Is the amendment that you will  
consider further amendment 22? 

Shona Robison: Yes.  

The Convener: In that case, I know where we 
are.  

Amendment 18 agreed to.  

The Convener: I was going to call amendments  
19 to 24 and invite you to move them en bloc,  
minister, but I take it from what you are saying that  
you are not going to move amendment 22.  

Shona Robison: I seek the committee’s  
guidance. My preference would be to move 
amendment 22 and then seek clarification on the 
matter, with an assurance that we could deal with 
any problematic issues at stage 3. 

The Convener: I think that we are content with 
that undertaking.  

Amendments 19 to 24 moved—[Shona 
Robison]—and agreed to.  

Schedule 1, as amended, agreed to. 
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Section 13—Notifiable diseases: duties on 
registered medical practitioners 

The Convener: Amendment 25, in the name of 
the minister, is grouped with amendments 25A, 
26, 27, 27A and 164 to 167.  

Shona Robison: Section 13 places a duty on 
registered medical practitioners to notify the 
relevant health board with information concerning 
a patient who has a notifiable disease. Subsection 
6 lists the information that is required in the written 
notification to the health board. 

Amendments 25 and 27 seek to include the 
address of a patient’s place of work or education 

in the information that is notified to a health board.  
That would be helpful in providing an early  
indication of the location of an incident, in the 
event that an incident arises at a place of work or 
education, which could gain some time for those 
who would need to take public health action.  
Feedback from stakeholders during stage 1 
supports that view.  

Amendments 25A and 27A seek to add the 
name of the place of work or education to the 
information that is notified by a registered medical 
practitioner to a health board, and are 
unnecessary. The address of a place of work or 
education would usually include the name of a 
school or office. In the light of that, I ask Dr 
Simpson to withdraw amendments 25A and 27A. 

The information to be notified by registered 
medical practitioners, health boards and directors  
of diagnostic laboratories includes a person’s  

national health service identifier. Section 13(8) 
lists the types of identifiers that are acceptable for 
inclusion in the notification to the relevant  
agencies, and includes the NHS identification 
number and community health index number.  

During stage 1, Dr Simpson pointed out that the 
most commonly used number, the CHI number,  
did not appear first, and suggested reordering the 
NHS identifiers in section 13(8). We have taken 
his suggestion on board. Amendment 26 puts the 
CHI number first in order of priority, followed by 
the NHS identification number. Amendment 26,  
which includes proposed new section 13(8)(b),  
also provides an alternative in cases in which the 
CHI number and NHS identification number are 
unknown.  

Section 15(3) sets out the detail of the 
information to be passed on to the Common 
Services Agency from a health board following 
notification by a registered medical practitioner of 
a notifiable disease or health risk state. The 
information does not need to be consistent with 
that received from registered medical practitioners,  
because it will be used for a completely different  
purpose. The Common Services Agency does not  
need to know a person’s name for statistical 

purposes. In the light of that, I invite Michael 
Matheson not to move amendments 164 and 165. 

Section 16(6) sets out the information to be 
notified by a diagnostic laboratory to the local 
health board and the Common Services Agency. 
Amendment 166 and amendment 167 do not take 
into account the practicalities of reporting by 
laboratories, which forward to health boards and 
the Common Services Agency the information that  
they receive with samples for testing. That varies  
to a great extent and, in some cases, it may 
include only a person’s NHS identifier. There is no 
need for additional information to be included for 
statutory notification purposes. I ask Michael 
Matheson not to move amendments 166 and 167. 

I move amendment 25. 

Dr Simpson: I welcome amendment 26 and 
thank the minister for providing for the CHI number 
to be the first number. On the important question 
of inserting the name of the place of work or 
education, the minister made the point that the 
address itself would normally give a sufficient clue 
to or evidence about the place of work, but it  
would not always do so. For example, the address 
of a shop might simply be 14 High Street. That  
would not necessarily  give the name of the grocer 
or butcher in question. Butcher’s in particular have 
been involved in past incidents. On reflection, I am 
not certain that “name” is the correct word to use.  

We really need an identifier that indicates the type 
of work that is being done, and I am not sure that  
the address, postcode and so on would cover that.  
I am in a quandary as to whether to pursue my 
amendment 25A. Perhaps I will move it and then 
invite the minister to amend it at  stage 3. That is  
my preferred option. I wish to pursue the point. We 
need to understand the nature of the place of 
occupation as well as knowing its address and 
postcode.  

The Convener: I will let the minister come back 
on that point in due course. It is important that we 
get clarification and hear whether she will give an 
undertaking to reconsider the issue.  

Michael Matheson: I note the points that the 
minister has raised. There is a different approach 
to statutory notification in section 15 from that in 
section 16. My amendments 164 to 167 sought to 
probe whether it was necessary to have 
consistency, but I am satisfied with the minister’s  
explanation of why a different approach is taken in 
each section.  

Shona Robison: I will focus on the issue raised 
by Richard Simpson, if that is okay, convener.  

The Convener: Absolutely. 

Shona Robison: I do not think that this is a 
major issue. If the committee feels that  
amendments 25A and 27A would add value to the 
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bill and leave nothing in doubt, we are quite 
relaxed about accepting them. The committee 
might feel that the circumstances to which Richard 
Simpson alluded might arise. We do not believe 
that they would, but if Richard Simpson and the 
committee think otherwise, we are relaxed about  
accepting the amendments. 

Amendment 25A moved—[Dr Richard 
Simpson]—and agreed to.  

Amendment 25, as amended, agreed to.  

Amendment 26 moved—[Shona Robison]—and 
agreed to. 

10:30 
The Convener: Amendment 193, in the name of 

Richard Simpson, is grouped with amendments  
195 to 197.  

Dr Simpson: Amendment 193 was lodged 
because of good evidence that was given by the 
Information Commissioner’s Office, which 

suggested that it would be appropriate to 
undertake a privacy impact assessment on all  
aspects of the bill. On first examining the bill, I had 
some concerns about the procedures—paper and 
electronic—for transmission of data from the 
patient through the general practitioner to the 
health board and the Common Services Agency, 
and I had concerns about how the data would be 
accumulated. I appreciate that the bill specifies  
that data will become increasingly anonymised,  
but in the light of the advice from the Information 
Commissioner’s Office, I still feel that  it would be 
appropriate to int roduce the principle of having a 
privacy impact assessment. 

I move amendment 193.  

The Convener: Is the Data Protection Act 1998 
insufficient? All legislation must comply with it.  

Dr Simpson: Amendment 193 would make it  
clear that the impact assessment had been 
undertaken for the transmission of information.  
Clearly, the Data Protection Act 1998 applies  to 
the bill, as it applies to all legislation. However, a 
privacy impact assessment would make it clear to 
those who will use the legislation precisely what  
the impact is expected to be.  

It is important—from a public interest point of 
view and a public health point of view—that, on 
occasion, individuals  are identified. In an incident  
in Lanarkshire, a butcher was identified. It is  
inevitable that that will sometimes happen, but the 
inclusion of privacy impact assessments in the bill 
would help us to understand the Government’s  
intentions on when information should become 
public and when it should not. The Information 
Commissioner’s Office suggested that it would be 

appropriate for the bill to refer to such 
assessments. 

Shona Robison: I oppose amendments 193,  
195, 196 and 197 for the following reasons.  
Sections 13, 14, 15 and 16 of the bill will place 
duties on registered medical practitioners, health 
boards and directors of diagnostic laboratories to 
notify health risk states, notifiable diseases and 
notifiable organisms to health boards and the 
CSA. Amendments 193, 195, 196 and 197 would 
place a requirement on Scottish ministers to 

“(a) undertake; and  

(b) have regard to the outcome of, 

a privacy impact assessment in line w ith guidance issued 
by the Information Commiss ioner’s Office” 

before issuing any guidance on the 
implementation of sections 13,  14, 15 and 16. It is  
not at  all clear that a full  privacy impact  
assessment would be necessary or appropriate in 
those circumstances. 

As set out on the Information Commissioner’s  
Office website, 11 points have to be considered 
before a privacy impact assessment is either 
undertaken or not undertaken. A requirement for a 
PIA would remove from ministers the discretion 
that all other bodies and organisations have when 
considering whether such an assessment is  
required for a change in process based on the 
facts and circumstances of each case. There is  
insufficient reason to remove from ministers the 
flexibility of being able to determine whether a PIA 
is appropriate.  

When considering what  we had to include in the 
bill, we did so carefully against the terms of the 
Data Protection Act 1998. We feel that the right  
balance has been struck between providing 
sufficient and necessary information to the right  
organisations and not providing unnecessary  
information. Amendment 193 would set a really  
unhelpful precedent and something similar woul d 
almost certainly have to be inserted into every  
single piece of legislation. On that basis, I oppose 
amendments 193, 195, 196 and 197.  

Dr Simpson: I understand what the minister is  
saying. I would have been slightly happier i f the 
Government had said that it was prepared to 
undertake privacy impact assessments, even if the 
provision for such an assessment were not  
included in the bill. It is difficult for me to decide 
whether to press amendment 193, because it may 
not be appropriate for the requirement for a 
privacy impact assessment to be undertaken to be 
included in every bill.  

However, in this case, balancing public interest  
against privacy is unusually, if not uniquely,  
important, because the bill makes provision for the 
imposition of restrictions, exclusions and other 

572



811  7 MAY 2008  812 

 

measures that involve considerable interference 
with individuals’ liberty. The transmission of 
information is also likely to be greater than would 
normally be the case with patient information.  
Later sections state that the patient’s consent  
must be obtained before that occurs, but it would 
be helpful both to the public and to users if 
patients were aware that a privacy impact  
assessment had been undertaken and that the bill  
included the provision. That said, I am prepared at  
this juncture to seek the committee’s permission to 
withdraw amendment 193 and to give further 
consideration to whether to lodge a similar 
amendment at stage 3. 

The Convener: That is helpful.  
Mary Scanlon (Highlands and Islands) (Con): 

I would like the minister to clarify an issue. I have 
sympathy with Richard Simpson’s comments, but 
in proceedings such as those that the 
amendments would apply to, time is of the 
essence, and the minister said that 11 points need 
to be considered before a privacy impact  
assessment is undertaken. How long would it take 
to process such an assessment? What would be 
the likely impact of building such an assessment 
into the proceedings for dealing with a public  
health risk? 

Shona Robison: That is a difficult question to 
answer, because the impact would be different for 
each part of the bill. The privacy impact  
assessment advice was issued only in November.  
PIAs are required to be undertaken when 
legislation is being developed, so in the case of 
the bill there was a timing issue that made that  
difficult. I hope that members will take that point on 
board in considering the amendments. 

The Convener: I do not want to open the 
debate up further. I take it that Richard Simpson 
intends to withdraw the amendment. 

Ian McKee (Lothians) (SNP): I would like to 
make a suggestion.  

The Convener: I am so liberal. Richard 
Simpson has wound up on the amendment, but I 
will let Ian McKee in quickly. 

Ian McKee: In view of the case that Richard 
Simpson has made, could the minister consult the 
information commissioner before stage 3 to see 
whether a resolution of the issue can be 
achieved? 

The Convener: I am sure that she will.  

Shona Robison: We have already consulted 
the information commissioner.  

The Convener: We have opened up an issue 
that can be re-examined later. 

Amendment 193, by agreement, withdrawn.  

Section 13, as amended, agreed to. 

Section 14—Health risk states: duties on 
registered medical practitioners 

Amendment 27 moved—[Shona Robison]. 

Amendment 27A moved—[Dr Richard 

Simpson]—and agreed to.  

Amendment 27, as amended, agreed to.  

The Convener: Amendment 28, in the name of 
the minister, is grouped with amendments 29 and 
194.  

Shona Robison: Feedback from the Health and 
Sport Committee and from stakeholders during 
stage 1 of the bill suggested that the definition of 
“health risk state” was not as clear as we would 
wish it to be. We have considered the issue 
further. I still believe that it is extremely important  
to retain the flexibility to monitor new illnesses and 
conditions in line with our European and 
international health regulations obligations.  
Knowledge of new cases of unknown conditions 
needs to be fed into the monitoring system to 
enable public health professionals to respond 
before a definitive diagnosis is made. Defining 
“health risk state” too tightly could limit our 
capacity to respond to new threats to public  
health. Amendments 28 and 29 will make a minor 
change to the definition of “health risk state” in 
section 14(7), so that it is exhaustive rather than 
inclusive. The meaning of the phrase “health risk  
state” will  encompass only those things that are 
listed in paragraphs (a) and (b).  

Amendment 194 would make the existing 
definition of “health risk state” vague and less 
clear, so I am unable to support it. “Unforeseen” 

and “unexpected” really mean the same thing, and 
it is not clear how “out of the ordinary” would be 
interpreted legally. In some instances, health risk  
state might be anticipated. For example, it could 
have been anticipated that the epidemic of severe 
acute respiratory syndrome—SARS—could reach 
the UK, but it was still not known what the infection 
was. Pre-warnings may be given by Health 
Protection Scotland in anticipation of cases of new 
infections. Amendment 194 would make the 
definition of “health risk state” unclear and 
unworkable. With that in mind, I hope that Richard 
Simpson will be happy not  to move amendment 
194, which I oppose. 

I move amendment 28. 
Dr Simpson: Amendment 194 arises out of the 

evidence that was given by Rob Carlson from the 
University of Edinburgh. He felt that  
“health risk state should be defined as something that must 
be unexpected, unforeseen or  out of the ordinary.”—
[Official Report, Health and Sport Committee, 30 January  
2008; c 544.]  

I had been aware of the example that he gave:  
in the United States, restrictions are placed on the 
entry of unvaccinated children into the school 
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system. That is a public health matter, and it could 
be determined to be a health risk state, because 
unvaccinated children entering the school system 
create a public health risk to children who have 
been vaccinated. It is clearly not the intention of 
the Government or Parliament to introduce such a 
measure at this point, but introducing the terms  

“unexpected, unforeseen or out of the ordinary” 

would mean that a situation such as the one that I 
have just described could not arise from the bill,  
because it could in no terms be seen to be an 

“unexpected, unforeseen or out of the ordinary” 

occurrence. That is the reasoning behind 
amendment 194.  

Shona Robison: If it is helpful to the member,  
and if it satisfies his concerns on the issue, we 
could provide further amplification of the point in 
guidance, rather than amend the bill.  

Dr Simpson: That undertaking is very welcome, 
and it allows me not to move amendment 194.  

Amendment 28 agreed to. 

Amendment 29 moved—[Shona Robison]—and 
agreed to. 

Amendments 194 and 195 not moved.  

Section 14, as amended, agreed to.  

Section 15—Notifiable diseases and health risk 
states: duties on health boards 

Amendments 164, 165 and 196 not moved.  

Section 15 agreed to.  

Section 16—Notifiable organisms: duties on 
directors of diagnostic laboratories 

Amendments 166 and 167 not moved.  

The Convener: Amendment 30, in the name of 
the minister, is grouped with amendments 31 to 
34.  

10:45 
Shona Robison: Section 16 will place a duty on 

the director of a diagnostic laboratory to notify an 
organism to the relevant health board and the 
Common Services Agency. As drafted, section 
16(1) will impose a duty to notify only where the 
diagnostic laboratory has identified a notifiable 
organism. However, in some circumstances, a 
sample may need to be sent elsewhere for more 
detailed identification, such as typing of an 
organism. Amendment 30 will ensure that the 
laboratory that sent the sample elsewhere for 
further investigation, either within or outwith 
Scotland, will retain the duty to notify. The effect of 
the amendment is that identification will include 

both the direct identification by the diagnostic 
laboratory and the indirect identification by another 
laboratory with which it has an arrangement that  
covers either formal contracts or less formal ad 
hoc arrangements. Amendment 30 also clarifies  
the day of identification in this instance, for the 
purposes of section 16(2). 

Amendments 31 and 32 will extend the list of 
persons who may be in charge of the diagnostic 
laboratory so that the role of director can be 
fulfilled by a person other than a person from the 
professions that are currently listed. That will  
include persons with a non-medical background,  
which reflects the current practice in some 
laboratories, wherein the person in charge of the 
laboratory may be a manager rather than a 
medically qualified individual.  

Amendments 33 and 34 will amend section 17 
so that a separate defence of due diligence is  
provided to each of the directors of the diagnostic 
laboratory and the company operating the 
diagnostic laboratory. The single subsection to 
provide the same offence for both the director of 
the laboratory and the company operating the 
laboratory has been removed, and separate and 
different provision made for each. The wording of 
amendments 33 and 34 will bring section 17 into 
line with other due diligence defences in the bill.  

I move amendment 30. 

Amendment 30 agreed to.  

Amendments 31 and 32 moved—[Shona 
Robison]—and agreed to.  

Amendment 197 not moved.  

Section 16, as amended, agreed to.  

Section 17—Notifiable organisms: offences 

Amendments 33 and 34 moved—[Shona 
Robison]—and agreed to.  

Section 17, as amended, agreed to.  

Section 18—Electronic notification 

The Convener: Amendment 35, in the name of 
the minister, is grouped with amendment 36.  

Shona Robison: Section 18(1) provides for the 
information that requires to be provided in writing 
under sections 13 to 16 to be satisfied by a 
document in electronic form. Section 18(2) 
provides that  a document in electronic form used 
for the purpose of section 18(1) is to contain an 
electronic signature. The term “electronic  
signature” is defined in section 18(4). There is no 
requirement  in sections 13 to 16 for the 
notifications to be signed. It therefore seems 
unnecessary and unduly burdensome to require 
electronic notifications to be signed, particularly  
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when notifications in any other form would not  
require a signature. Amendment 35 proposes to 
remove the requirement for an electronic  
signature.  

I move amendment 35.  
Amendment 35 agreed to.  

Amendment 36 moved—[Shona Robison]—and 
agreed to.  

Section 18, as amended, agreed to.  

Section 19—Notifiable diseases etc: further 
provision 

Amendment 168 not moved.  

The Convener: Amendment 169, in the name of 
Michael Matheson, is in a group on its own.  

Michael Matheson: Section 19(2) provides that  
regulations under section 19 can be amended by 
statutory provision. However, section 19 is silent in 
relation to matters relating to common law. It is 
possible that section 19(2) could be interpreted as 
excluding amending provisions or rulings under 
common law. Amendment 169 would allow 
regulations to amend any rule of law, including 
statutory and common law. The amendment is, in 
effect, a probing amendment to establish whether 
it is necessary to extend the provisions in the bill  
to include any rule of law, which would expressly 
include common law matters.  

I move amendment 169.  

Shona Robison: I will give the reason why I 
oppose amendment 169. Part 2 of the bill makes  
provision for the notification of diseases,  
organisms and health risk states, and section 19 
contains the power to make more detailed 
provision on how that notification is to be done. I 
think that the Health and Sport Committee and the 
Subordinate Legislation Committee agree that it is  
important that it is possible to amend the way in 
which notification is made to take account of, for 
example, changes in how information might be 
provided, or changes relating to the structure of 
health-related organisations and their personnel. 

As the bill  already contains provisions on how 
the system is to work, the power in question, if it is  
used, may need to be used to make changes to 
the bill, but there is no need for the power to be 
extended to modify the common law. The law on 
that matter is contained entirely within the bill.  
There is a statutory regime. Adding the ability for 
the regulations to modify any rule of law is simply 
unnecessary. Therefore, I oppose the amendment.  

Michael Matheson: As I said, amendment 169 
is a probing amendment to establish how to deal 
with common law matters if they should arise. I am 
satisfied with the minister’s response.  

Amendment 169, by agreement, withdrawn.  

Section 19 agreed to.  

Section 20 agreed to.  

Section 21—Public health investigations 

The Convener: Amendment 37, in the name of 
the minister, is grouped with amendments 38 and 
39.  

Shona Robison: Part 3 of the bill deals with 
public health investigations. Section 21 states who 
may appoint persons for the purpose of carrying 
out a public health investigation. Nothing in the bill  
as drafted will prohibit a competent person from 
appointing persons as investigators or from being 
appointed as an investigator. However, we noted 
the concern that the committee raised at stage 1 
that that was not entirely clear. I have therefore 
lodged amendments 37 to 39 to put matters  
beyond doubt.  

Amendments 37 and 38 provide for competent  
persons to appoint  investigators. Amendment 39 
provides that nothing in section 21(2) prevents a 
competent person from being appointed as an 
investigator. In most cases, a health board 
competent person would appoint someone else as 
an investigator, including a local authority  
competent person, but in exceptional cases, the 
competent person might need to appoint himself 
or herself as the investigator i f there was no one 
else in the area to carry out that role. 

I move amendment 37. 

The Convener: I see that Ross Finnie wants to 
say something. He has been pursuing the matter. 

Ross Finnie (West of Scotland) (LD): I am 
grateful to the minister for lodging helpful 
amendments 37 to 39, which will not only put  
matters beyond doubt, but will bring consistency 
with respect to the role of competent persons and 
preclude the slight dysfunction whereby a 
competent person can be competent to do certain 
things but not, apparently, to be involved in an 
investigation.  

Amendment 37 agreed to. 

Amendments 38 and 39 moved—[Shona 
Robison]—and agreed to.  

Section 21, as amended, agreed to. 

The Convener: I warn members that I will let us  
have a little break at 11 o’clock, as we are rattling 
along. I see desperation slipping in—with me,  
anyway. 

Section 22—Powers relating to entry to 
premises 

The Convener: Amendment 43, in the name of 
the minister, is grouped with amendments 44, 45,  
47 to 49, 170, 50 to 53, 177 and 179 to 187.  
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Shona Robison: The amendments in the group 
are intended to clarify, and provide consistency 
between, related sections of parts 3 and 5. For 
example, amendments 43 to 45 provide clarity by  
ensuring that powers relating to entry to premises 
are contained in section 22, and that references 
relating to examination and investigation are 
contained in section 23.  

Amendments 177 and 184 provide for the duty  
in sections 69 and 73 to ensure that premises are 
left as effectively secured against unauthorised 
entry as they were when they were found by an 
officer.  

Amendments 52 and 185 provide that powers of 
direction that are applicable during an emergency 
under section 28, in part 3, will also apply to 
emergency situations under section 74, in part 5.  

Collectively, the amendments provide 
clarification regarding the powers of investigators,  
consistency in the application of the wording in 
similar sections, and consistency of powers in 
related sections of parts 3 and 5.  

I move amendment 43. 

Dr Simpson: As amendment 52 will,  
amendment 48 will insert a provision about the 
involvement of a constable when access is 
obtained. Given the fact that paragraph (i) of 
amendment 48 begins with the words  
“any other person author ised by the investigator”,  

I wonder why it is necessary to specify that that  
may be a constable. In doing that, is not the bill  
limiting the powers of the investigator to being able 
to involve someone who could overcome an 
obstruction? A constable may not be the person 
who could obtain access. The investigator may, for 
example, need to involve the fire service if there 
was a biohazard. A constable may not be the most  
appropriate person; therefore, I wonder whether 
the amendment is necessary in its current form. 
Does it not restrict the investigator’s powers? I do 
not propose to oppose the amendment; I merely  
invite the minister to consider the matter. 

Ross Finnie: The minister prefaced her remarks 
by saying that the amendments are designed to 
add clarity; however, I find the wording of 
amendment 181, which seeks to amend section 
73, rather odd. The amendment will insert the 
words: 

“to remove any thing from the premises for the purpose 

of taking any such step at any other place.”  

That seems to me quite the most vague instruction 
that anyone could get. In the purpose and effect  
notes that you have circulated to the committee,  
you say: 

“Amendment 181 gives a sher iff or JP pow er to authorise 
by w arrant an off icer of the authority or a person authorised 

by the off icer the pow er to remove anything from the 
premises for the purpose of taking any such step at any  
other place.”  

I cannot think of a less specific direction to be 
included in a warrant. It seems to be an absolute 
blank cheque and is not consistent with the good 
practice of being specific in the terms on which a 
warrant is granted. 

The Convener: I do not think that sheriffs are in 
the habit of writing blank cheques.  

Ross Finnie: But the words seem to have the 
imprint of a blank cheque on them.  

The Convener: My observation was a comment 
rather than a response to your question.  

Shona Robison: I will deal with Ross Finnie’s  
point first. The steps to which he refers are 
outlined in section 68(2). They are disinfection,  
disinfestation or decontamination 
“of the premises or of a thing in or on the premises”. 

Those are the steps to which the provision in 
amendment 181 refers. 

The thinking behind the specification of a 
constable in amendments 48 and 52 is that a 
constable would be the first person on the scene,  
although others could be brought in as required.  
The provision would not preclude others being 
brought in. Given that there could be a personal 
obstruction to entry to the premises, we felt that  
that specification was important. I can certainly  
write to the committee with further information on 
Dr Simpson’s point, if he so wishes.  

11:00 
Dr Simpson: That would be very helpful. It  

would be especially helpful i f you could provide 
clarification on what would happen in the event of 
a biohazard or some other hazard that would 
automatically involve the fire service, which has 
specialist equipment for dealing with biohazards 
and terrorist risks. I may return to the issue at  
stage 3. 

Shona Robison: The constable will deal with 
personal obstruction issues, but the bill also refers  
to 
“any other person author ised by the off icer”, 

which would include the fire service or anyone 
else required to be involved in that situation. 

The Convener: We can return to the issue at  
stage 3 after we have reflected a bit more on it.  

Ross Finnie: I am grateful for having my 
attention drawn to the specific provisions in 
section 68. However, does section 73 refer 
specifically to section 68 to ensure that the warrant  
granted by the sheriff specifically relates to it? 
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Shona Robison: Section 73(2)(c) refers to 
taking 
“any step mentioned in section 68(2)”. 

Ross Finnie: I apologise. I am grateful for the 
clarification. 

Amendment 43 agreed to. 

Amendment 44 moved—[Shona Robison]—and 
agreed to. 

Section 22, as amended, agreed to. 

The Convener: At this happy point, I suspend 
the meeting for eight minutes.  

11:02 
Meeting suspended.  

11:15 
On resuming— 

The Convener: I heard at some point a naughty  
beeping of somebody’s mobile phone or 

BlackBerry. If it belonged to anybody who is sitting 
in the public seating, I ask them to ensure that all  
electronic devices—except those that are 
medically required—are switched off.  

Ian McKee: It was Richard Simpson’s  
pacemaker.  

The Convener: I do the gags. 

Dr Simpson: That was slanderous.  

Ian McKee: I withdraw the remark. 

The Convener: Right, gentlemen—I do not  
know what was in the tea and coffee, but we are 
all refreshed and reinvigorated, so off we go. I 
warn all members that  we will keep going for 
another hour on stage 2. 

Section 23—Other investigatory powers 

Amendment 45 moved—[Shona Robison]—and 
agreed to. 

Section 23, as amended, agreed to. 

Section 24 agreed to.  

Section 25—Supplementary 

The Convener: Amendment 198, in the name of 
Jamie Stone—whom I welcome to the meeting—is  
grouped with amendment 204.  

Jamie Stone (Caithness, Sutherland and 
Easter Ross) (LD): As the Subordinate 
Legislation Committee’s convener, I am here to 
speak on that committee’s behalf. I may or may 
not press amendment 198; the opportunity to 
dispose of amendment 204 will occur on day 3 of 
stage 2. 

At stage 1, the Subordinate Legislation 
Committee was concerned that the power that  
allows ministers to confer on investigators any 
power that they consider necessary for the 
purposes of public health investigations appeared 
to have no restrictions. In the light of that power’s  
width, coupled with the power in section 25(4) to 
modify any enactment—including the bill—in 
conferring additional functions by regulations that  
are made under section 25(3), it was unclear to 
the Subordinate Legislation Committee whether 
the intention was that such powers could conflict  
with or undermine powers that sections 22 to 24 
confer. We took the view that the power’s scope 
was too broad, as it could alter the substance of 
the investigatory powers in a manner that was 
inconsistent with the powers that the Parliament  
conferred in the bill. 

As the power might be used to amend primary  
legislation, we were also concerned that its  
exercise was to be subject to the negative 
procedure. As with previous cases in which the 
Parliament has determined the scope of 
investigatory powers in primary legislation, we 
consider that it should be actively consulted on 
any proposed changes to such legislation.  
Accordingly, we consider that when the power is  
used to modify primary  legislation, it should be 
subject to the affirmative procedure.  

We reported those concerns in our stage 1 
report, which the committee has seen, but as far 
as we can see, the Government’s position has not  

changed.  

Amendment 198 would insert into section 25(3) 
the word “supplementary”, to make it clear that  

ministers’ powers to confer additional enforcement 
powers are restricted to conferring powers on 
investigators for the purposes of public health 
investigations that are supplementary to the 
powers that are set out in the bill. The amendment 
would ensure that any additional powers that  
regulations made under section 25(3) conferred on 
investigators did not undermine or cut across the 
investigatory powers that are set out in sections 22 
to 24, which I mentioned and which Parliament  
has agreed are appropriate and proportionate.  
Some flexibility will be required to address failings 
in provisions that are identified over time, but  
ministers should not be able to use the power to 
overturn the bill.  

Amendment 204 relates to section 102, which 
contains general and miscellaneous provisions on 
regulations and orders. The amendment will come 
as no surprise to the minister or the committee. It  
would amend section 102(4) to provide that  
regulations that are made under section 25(3), to 
which I have referred, and which would modify an 
act of Parliament or an act of the Scottish 
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Parliament, should be subject to—surprise,  
surprise—the affirmative procedure.  

As I have said, the presumption is that any 
subordinate legislation that amends primary  
legislation should be subject to the affirmative 
procedure. That is because Parliament, as the 
author of primary  legislation, should have a role in 
approving any changes that are made to primary  
legislation.  

We considered whether there was a sound 
reason for departing from that principle in this  
case, but we are not persuaded that ministers  
should be given the power to usurp Parliament’s  

function here. Given the potentially intrusive 
nature of investigatory powers, we consider that  
the Parliament should provide the appropriate 
check and balance, through the use of the 
affirmative procedure, on the exercise of 
ministerial powers to modify investigative powers. 

I move amendment 198.  

Shona Robison: We oppose amendments 198 
and 204 for the following reasons. First, section 
25(3) enables Scottish Ministers “by regulations” 
to give such powers to investigators  
“as Ministers consider necessary for the purposes of public  

health investigations.”  

I anticipate that any new powers provided by 
regulations would not conflict with or undermine 
existing powers but would supplement them. 
However, I cannot rule out the possibility that it 
might be necessary for a new power to replace an 
existing power. Amendment 198 is unnecessary,  
and what it proposes could limit the powers  
available to Scottish Ministers to respond to a 
public health emergency. 

Secondly, on the regulations referred to in 
section 25(3), section 25(4) clarifies that  
“Regulations under subsection (3) may modify any 

enactment (including this Act).”  

It seems prudent to me that the regulations should 
be able quickly to amend the enacted bill or other 
enactments relating to these issues, should it  
become clear that investigations on the ground 
were being hampered because the bill’s provisions 

had not anticipated a particular set of 
circumstances. It is considered that the negative 
procedure is appropriate for any regulations made 
under the provision in section 25(3), thus 
balancing speed and flexibility of passage with the 
need for scrutiny. 

What amendment 204 proposes would mean,  
for example, that regulations amending the 
enacted bill could be approved only under the 
affirmative procedure, which could lead to 
unnecessary delay. I ask the committee to reflect  
on what we would do, for example, should such 
procedures require to be brought forward during 

the summer recess. I therefore oppose 
amendments 198 and 204.  

Jamie Stone: I thank the minister for her 
comments. However, section 25(4) states: 

“Regulations under subsection (3) may modify any  
enactment (including this Act).” 

The Subordinate Legislation Committee feels that  
a principle is at stake here because the power 
conferred by section 25(4) could sweep back into 
earlier parts of the bill, which would not be 
consistent with the bill’s logic as seen elsewhere.  
For example, section 23(5) provides a kind of 
comfort clause, stating:  

“Nothing in this section compels the production by any  

person of a document subject to legal privilege.”  

There are also many examples in earlier sections 
of the use of the word “reasonable”.  

I hear what the minister says, but I remain 
worried that the intent of section 25(4) could 
fundamentally alter what the bill  sets out to do 
elsewhere. At this stage, I want to press 
amendment 198. We are only halfway through the 
bill’s passage, so we will  see what comes out as  

we progress towards stage 3. However, to test the 
water, I will press amendment 198.  

Shona Robison: I want to say a little bit more 
about the issues around the concept of 
“supplementary”, as proposed in amendment 198.  
I have real concerns, but I can perhaps suggest a 
way forward.  

Members will appreciate that a public health 
investigation is potentially a multi-agency and 
multidisciplinary investigation. A public health 
investigator’s powers are set out in part 3 of the 
bill. The investigator may have other powers, too,  
such as the power under food safety legislation to 
impose emergency prohibitions on food 
businesses. However, the key point is that the 
person appointed as an investigator might not, in 
fact, have other powers under other enactments. 
Experience may show that the best way for an 
investigation to be carried out is for the 
investigator to have some or all of the powers that  
are available in other legislation. Section 25(3) 
would allow ministers to confer such powers on 
investigators generally. 

Adding the word “supplementary” to section 

25(3) would restrict ministers’ ability to respond to 
how public health investigations were developing,  
perhaps in an emergency, by limiting the kind of 
powers that could be conferred. We could only  
add powers that supplemented the powers that  
are available under part 3. I will give an example.  
The powers in section 12 of the Food Safety Act 
1990, which deals with the imposition of 
emergency prohibitions on food businesses, could 
not be said to be supplementary to any power in 
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part 3, so we would not be able to confer them on 
investigators if amendment 198 were agreed to. In 
other words, the proposed change has serious 
repercussions.  

If the committee is not persuaded by our 
arguments and remains concerned about the 
issue, we could consider whether there is a way of 
achieving the desired limitation, other than by 
inserting “supplementary” in section 25(3), that  
would still give ministers the required degree of 
flexibility. I take Jamie Stone’s point about the 
principles that the Subordinate Legislation 
Committee seeks to uphold, and I do not dispute 
their importance. However, it is necessary to 
consider how they apply to a bill that is about  
dealing with public health emergencies. Given that  
we might not know exactly what we were dealing 
with, ministers must have flexibility. I urge him to 
reflect on that and to consider allowing us to find a 
different way forward.  

Jamie Stone: I accept that conciliatory offer.  
Providing that we can work together to reflect the 
view of the Subordinate Legislation Committee 
and take account of the requirements of Scottish 
ministers, I think that the minister’s proposal is 

workable.  In view of that reassurance, I seek to 
withdraw amendment 198. 

Amendment 198, by agreement, withdrawn.  

Sections 25 and 26 agreed to.  

Section 27—Public health investigation 
warrants 

The Convener: Amendment 46, in the name of 
the minister, is grouped with amendments 157,  
178 and 188 to 190.  

Shona Robison: Part 3 of the bill provides, in 
section 27(2), that  
“The sher iff or a justice of the peace may, on the summary  
application of the investigator, by w arrant authorise the 
investigator (and any other person author ised by the 
investigator)”—  

The Convener: Excuse me, minister. Mr Stone 
is leaving, but I think that he has another 
amendment. [Interruption.] The matter has been 
resolved.  

I am sorry for halting you midstream, minister.  
Panic set in, but Mr Stone’s amendment 204 does 
not appear until much later in the marshalled list.  

Shona Robison: As the committee is aware,  
summary application procedure does not apply in 
a district court. A sheriff or justice of the peace 
may grant a warrant without any procedure being 
specified. Amendment 46 seeks to clarify that the 
formal summary application procedure will not be 
used by an investigator to apply to a sheriff or a JP 
for a public health investigation warrant.  
Amendment 178 will make the same change to 

section 73(2) in part 5, the terms of which are 
nearly identical to those of section 27(2).  

Section 66(1) sets out that any reference to an 
application to the sheriff is a reference to a 
summary application and that any reference to an 
appeal to the sheriff or the sheriff principal is a 
reference to an appeal by summary application.  
Amendment 157 will remove section 66(1) and its 
references to summary application and will replace 
them with a reference to the Court of Session’s  

power under section 32 of the Sheriff Courts  
(Scotland) Act 1971 to set out the procedure for 
any application or appeal that is made under part  
4 of the bill. 

Section 78(4) in part 5 provides that any person 
on whom a notice is served may appeal to the 
sheriff against the notice or any requirement in it 
through the formal summary application 
procedure. Section 79 provides that a person who 
appealed under section 78 may, with the leave of 
the sheriff, appeal to the sheriff principal using the 
same procedure. I now consider that the use of 
the summary procedure is inappropriate for 
appeals that are made under those sections, and 
amendments 188 and 189 will remove from them 
the references to that procedure.  

Amendment 190 provides that  
“Scottish Ministers may, by regulations, prescribe the form 

of any application or order under this Act.”  

Although it could be left to court rules to set out  
the forms of application that are to be used under 
part 4, for example, I feel that it is more 
appropriate—given the nature of those forms of 
application, the fact that mainly health boards and 
local authorities will use them and the fact that the 
person who receives them may not have access to 
legal advice—for the detail of them to be set down 
by ministers. 

For similar reasons, the various orders should 
be drawn up in as user-friendly a fashion as 
possible, especially for the benefit of the persons 
to whom they will apply. It is appropriate for 
ministers to prescribe the orders. 

I move amendment 46. 

Amendment 46 agreed to. 

Amendments 47 to 49, 170, 50 and 51 moved—
[Shona Robison]—and agreed to.  

Section 27, as amended, agreed to. 

Section 28—Use of powers in emergencies 

Amendments 52 and 53 moved—[Shona 
Robison]—and agreed to.  

Section 28, as amended, agreed to. 
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Section 29—Public health investigation 
offences 

11:30 
The Convener: Amendment 40, in the name of 

the minister, is grouped with amendments 41 and 
42.  

Shona Robison: The reasonable excuse 
defence applies to offences in other parts of the 
bill. For consistency in the bill and for fairness, we 
decided that the defence should apply to all  of 
section 29(1) and not just to section 29(1)(a).  
Amendments 40 and 41 will apply the reasonable 
excuse defence to the whole of section 29(1).  
Amendment 42 will add a few words to the existing 
defence of exercising all due diligence and taking 
all reasonable steps, so that it is clear that those 
things relate to avoiding committing the offence.  

I move amendment 40. 

Amendment 40 agreed to. 

Amendments 41 and 42 moved—[Shona 

Robison]—and agreed to.  

Section 29, as amended, agreed to. 

Section 30—Public health investigations: 
compensation 

The Convener: Amendment 54, in the name of 
the minister, is grouped with amendments 55 to 
57.  

Shona Robison: Section 30 specifies the 
circumstances in which compensation may be 
paid by persons who appoint investigators to carry  
out a public health investigation. During stage 1,  
stakeholders raised concerns about a lack of 
clarity on the issue. Together, amendments 54 to 
56 clarify who is to pay. Amendment 56 will make 
clear where such responsibility lies—namely with 
the employer of the investigator or the employer of 
any person who is authorised by the investigator.  

Amendment 57 will make a small consequential 
change to the appointment of the arbiter, to 
accommodate circumstances in which 
compensation may be payable by more than one 
person. 

I move amendment 54. 
Amendment 54 agreed to. 

Amendments 55 to 57 moved—[Shona 
Robison]—and agreed to.  

Section 30, as amended, agreed to. 

 Section 31—Duty of health boards to give 
explanation for need for action 

The Convener: Amendment 171, in the name of 
Michael Matheson, is grouped with amendments  
58 to 61, 63, 64, 72, 74, 80, 81, 86, 92 and 93. 

Michael Matheson: Amendment 171 would 
ensure that, under section 31(3), any information 
that is given to a person must be in a language 
that he or she understands. Members will be 
aware that section 31(4) contains a range of 
provisions on transmitting information to a person  
who is affected by an order under sections 33, 37 
to 39, 41 or 44.  

Given the importance of the powers in those 
provisions, we should ensure that the people who 
are affected fully understand the importance of 
orders that are applied for. The purpose of 
amendment 171 is therefore to ensure that the 
explanation is translated into a language that is 
understandable to the person. 

I move amendment 171.  

Shona Robison: I oppose amendment 171. It is  
clear that health professionals would make all  
efforts to explain proposed action in a person’s  

language if the person did not understand English.  
However, as we said when we gave evidence to 
the committee, in circumstances of significant risk  
to public health, it might  not  be possible to delay  
action until an interpreter was available. 

Under section 31(5),  

“The board need not comply w ith subsection (3) or (4)”,  

which require the board to provide an explanation 
to a person before proposed action—that is, an 
application to the sheriff for an order for medical 
examination, quarantine, detention, or removal 
and detention,  or for an exclusion or restriction 
order—is taken,  

“w here it cons iders that the risk to public  health is such that 

the relevant action must be taken as a matter of urgency.”  

Section 31(5) will be removed by Government 
amendment 61, and amendment 58 will insert new 
section 31(3A), which will place a duty on health 
boards, in circumstances in which it was not  
reasonably practicable to provide an explanation 
under subsections (3) and (4) before action was 
taken, to explain matters 
“as soon as reasonably practicable after taking the 

proposed action and in so far as it  is reasonably practicable 
to do so”.  

Amendment 58 will have consequences for the 
sections that deal with applications and orders for 
medical examination, quarantine, detention and 
removal and detention, which refer to the 
explanation provision in section 31.  

The Government amendments strike the right  
balance between the need to take urgent action in 
certain circumstances to protect public health and 
the need to protect as far as possible the 
individual’s right to an explanation.  

Dr Simpson: I welcome the amendments in the 
minister’s name. Section 31(5) was inappropriate,  
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so I particularly welcome its deletion. I am glad 
that the Government amendments clarify the 
position and will make it easier for medical 
practitioners and other people to follow the 
procedure ethically. Section 31(5) would have 
caused difficulties in that regard. 

In this debate on amendment 171 and the other 
amendments in the group, the word “reasonably” 
keeps appearing. How do we define what is 
reasonable? I presume that ultimately the court  
will define the term when there are prospective 
and retrospective appeals about matters in the bill.  
I am concerned about interpretation, because 
boards have failed to provide interpreters  
timeously and helpfully to patients who sought  
medical advice. I know that it can be difficult to 
provide interpreters, but we are talking about  
circumstances in which a person could be 
subjected to a medical examination that they had 
refused because they did not understand its 
nature. In that context, the interpretation of 
“reasonable” is difficult. 

Whether or not Michael Matheson presses 
amendment 171, can the minister assure me that  
“reasonable” will be clearly defined in guidance, to 
ensure that the authorities make significant  
attempts to obtain interpreters for individuals who 
are affected by the bill? 

Shona Robison: I am happy to undertake to 
provide a definition in guidance. Much work is  
going on in health boards to improve interpreting 
services and clear guidance will be provided on 
interpretation in the context of the bill. I would 
expect health boards to meet as quickly as 
possible the interpreting needs of a person who 
was subject to the provisions in the bill.  

Michael Matheson: That is very helpful,  
minister, as was Richard Simpson’s contribution. I 
also support the deletion of section 31(5) because 
its tone has not been helpful from the outset. The 
minister’s amendments have provided greater 
clarity. 

I am conscious that there is an issue around the 
definition of reasonableness. The term is  
commonly used in legislation and I respect the 
need for a level of flexibility in dealing with public  
health emergencies. I was about to make the point  
that Richard Simpson made when he said that it 
would be useful i f further clarification could be 
provided in guidance on how the term should be 
considered.  

I therefore seek to withdraw amendment 171.  

Amendment 171, by agreement, withdrawn.  

Amendments 58 to 61 moved—[Shona 

Robison]—and agreed to.  

Section 31, as amended, agreed to. 

Section 32 agreed to.  

Section 33—Application to have person 
medically examined 

The Convener: Amendment 62, in the name of 
the minister, is grouped with amendments 172, 71,  
173, 79, 174, 91, 175, 103 and 108. I draw 
members’ attention to the pre-emption information 
on the groupings list, which means, for example,  
that if amendment 62 is agreed to, amendment 
172 cannot be called.  

Shona Robison: Convener, I will speak to 
amendments 62, 71, 79, 91, 103 and 108.  

Sections 33(2), 39(2), 41(2) and 44(3) provide 
that a health board may apply to the sheriff for the 
area within which the board has its principal office 
for an order for medical examination, quarantine,  
detention in hospital and exceptional detention in 
hospital, respectively. That might be inconvenient  
and cause unnecessary delay, as the person in 
relation to whom the action is to be taken and the 
relevant health board competent person—who 
must be satisfied that the criteria for orders have 
been met—might not be located close to the 
board’s principal office. The amendments provide 
for a health board to apply to any sheriff in the 
health board’s area, thus allowing it to choose the 

most appropriate sheriff to consider the application 
in each case.  

Amendments 103 and 108 are consequential to 
the sections on extensions and variation of orders. 

Although Rhoda Grant’s amendments 172 to 
175 have a similar purpose, we consider that the 
Government amendments provide greater 
flexibility. 

I move amendment 62. 

Rhoda Grant: I welcome the Government’s  

amendments, but I feel that mine go further and 
redress the balance.  One of my concerns about  
the bill is the balance between individuals’ rights  

and those of the public and the organisations that  
will have powers under the legislation, such as 
health boards.  

My amendment 172 seeks to redress the 
balance in favour of the person who is subject to 
the court action so that the court action takes 
place in a court close to the person, not one that is  
convenient to the health board alone. For 
instance, the Highlands reach from Argyll to 
Caithness and the competent person might find it  
more convenient to go to a sheriff in Thurso when 
the case involves someone in Campbeltown. I 
want to ensure that the sheriff court is convenient  
for the person involved rather than the authority. 

Shona Robison: That would happen in practice.  
The Government amendments argue that there 
needs to be a degree of flexibility rather than 
restrictions, which Rhoda Grant’s amendments  

would introduce. The amendments are similar in 
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purpose, but the Government amendments  
provide that little bit of flexibility, which might be 
required on occasion. In practical terms, some 
common sense should be applied to the situation 
that Rhoda Grant describes.  

11:45 
Dr Simpson: I support  Rhoda Grant’s  

amendments. I welcome the Government’s  
amendments, because they move forward from 
the rather restrictive original proposals, which 
would have meant that applications could only be 
sought from the sheriff for the area where the 
health board has its principal office. We are all  
agreed that that is an unnecessary—but  
understandable—restriction. It is important that  
when a medical examination is to be imposed on 
an individual—which is an unusual set of 
circumstances—we focus more on the person 
than the authority carrying it out. The balance 
should therefore be towards the person, not the 
authority. 

Other sections give the authorities considerable 
powers to impose orders on individuals, and 
Rhoda Grant’s amendments provide the 
necessary respect for individuals’ great uncertainty  

in the situation. We do not expect many people to 
refuse a medical examination, but such individuals  
will already be distressed, perhaps because it is  
not possible to give them an explanation, or 
because they are unable to understand the 
explanation that is given. A person can have many 
reasons for refusing a medical examination—they 
need not be doing so just out of cussedness—
therefore I will support Rhoda Grant’s  
amendments if she is prepared to press them. 

Shona Robison: Amendment 62 will allow the 
health board to go to any sheriff within its area. I 
do not understand why that  would pose a great  
difficulty for any individual concerned. All we are 
asking for is a degree of flexibility as to who that  
sheriff might be, although it  has to be one from 
within the health board area. 

The Convener: Could there be practical 
difficulties if there was a constraint? I accept  
Rhoda Grant’s point about the balance between 
the individual and the larger power of the board,  
but from my experience—Rhoda knows where I 
am coming from—I know that the sheriff in the 
area might already be engaged in proceedings 
from which he or she cannot detach themselves.  
Could that not be the case? That might be an 
unintended consequence of Rhoda’s  
amendments. Minister, will you address that?  

Shona Robison: That  is why we want a degree 
of flexibility, namely, flexibility to go to any sheriff 
within the health board area. That takes account of 
the circumstances that you outlined—i f a particular 

sheriff is not available, other sheriffs within the 
health board area will be required to assist. It is a 
practical consideration. 

Rhoda Grant: I understand the practical 
implications. I do not think that anything the 
minister said— 

Shona Robison: Would it be helpful to provide 
additional guidance to the effect that the sheriff 
should be the sheriff closest to the person 
concerned? Would that help to address Rhoda 
Grant’s point about health boards that cover a 
wide geographical area? 

Rhoda Grant: That would be helpful. It is clear 
that the guidance must indicate to health boards 
and other such bodies the need to have to the fore 
not their convenience but the best interests of the 
person. I would be satisfied if that were laid down 
in guidance. I will not move my amendments. 

Shona Robison: We are happy to provide that  
assurance. 

Amendment 62 agreed to. 

Amendment 63 moved—[Shona Robison]—and 

agreed to. 

Section 33, as amended, agreed to. 

Section 34—Order for medical examination 

Amendment 64 moved—[Shona Robison]—and 
agreed to. 

The Convener: Amendment 65, in the name of 
the minister, is grouped with amendments 131 and 
201.  

Shona Robison: The bill does not provide for 
an appeal against an order for medical 
examination that is authorised by a sheriff. The 
policy rationale is that a decision to examine 
someone without their consent will be taken only  
when it is crucial to obtain evidence on whether an 
individual or group of individuals has an infectious 
disease that could have a significant impact on 
public health. Such an examination is preferable to 
instigating wide-scale quarantine arrangements, 
which might not be necessary if the person is not  
infectious. 

We listened to the concerns of stakeholders,  
who voiced broad support for an appeal 
mechanism, and we note the concerns that the 
committee expressed in its stage 1 report.  
However, we need to ensure that public health 
continues to be protected.  

Amendment 65 provides that an order for 
medical examination has effect for seven days or 
until 
“the carrying out of a medical examination authorised by  
the order”. 
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New section 34(4A) allows the medical 
examination to be suspended if an appeal is made 
under the new section that is provided by 
amendment 131. That will allow an appeal to be 
made to the sheriff principal within seven days of 
the order being made. We have been assured by 
court officials that, in the rare circumstances of 
such an order being made and appealed against, 
a hearing would be held as a matter of urgency. 

In addition, the guidance on implementation wil l  
advise stakeholders to apply for a quarantine 
order when a medical examination is applied for.  
That will protect public health in the event of an 
appeal against the medical examination.  

Amendment 201, in the name of Richard 
Simpson, provides for a retrospective review of 
medical examination orders. We do not see what  
the amendment would achieve that is not achieved 
by the new section on appeals. It is unnecessary  
and would be disproportionate to go straight to the 
Court of Session for a review of a short-term order 
long after the order had expired. It is not clear 
what the Court of Session could reasonably do in 
such a review or to whom it would report. We also 
question how appropriate it would be for the Court  
of Session to review a short -term order that had 
been granted by a sheriff, and what purpose such 
a review would serve.  

The legal secretary to the Lord President of the 
Court of Session commented that, when the 
Scottish Government considers legislation that  
confers responsibilities on the Court of Session, it 
is usual practice for the Government to consult the 
court regarding the technical workability of the 
proposals and how the proposed responsibilities  
would fit with the court’s other responsibilities. It  

has not been possible to get detailed views on 
amendment 201 from court officials, but the first  
impression is that  they are not sure what is meant  
by asking the Court of Session to review and 
report on an order rather than to carry out the 
more usual function of deciding on questions of 
law in relation to it. Court officials would welcome 
clarification of how the amendment is intended to 
operate.  

I move amendment 65 and ask Richard 
Simpson not to move amendment 201.  

Dr Simpson: I thank the minister for lodging her 
amendments 65 and 131. I lodged my amendment 
201 before I saw her amendments. 

As she knows, the committee stated in its stage 
1 report:  

“The Committee is not satisf ied w ith the Minister for  
Public Health’s position that there w ould be no practical 

purpose in appealing a sher iff ’s decision to author ise the 
medical examination of a person other than to enable the 
individual to obtain compensation”.  

The committee’s view was that, when such 

unusual circumstances occur—we hope that they 

will be unusual—there should be a process by 
which the approach can subsequently be reviewed 
without interrupting the vital process of protecting 
public health.  

We seek to establish a balance between the 
individual’s interest and the public interest. In 

seeking a retrospective review, we sought to 
establish that medical examinations would be 
used appropriately—not in legal terms, but more in 
terms of how the individual is  treated and whether 
the approach does, in fact, protect public health.  

I accept that my legal knowledge is totally  
inadequate. It might not be the Court of Session 
that should undertake such reviews. I took advice 
on that, but I did so quickly and without detailed 
consideration.  

I am prepared not to move my amendment 201,  
although the committee might wish to consider 
whether the new right of appeal, which is greater 
than that sought by the committee, unnecessarily  
swings the other way. In other words, let us say 
that there is a delay of seven days, which is the 
maximum time before an appeal can be lodged—
given the weekend, that could mean delays of up 
to 10,  12,  13 or 14 days. Despite the minister’s  

assurance that a quarantine order will be put in 
place at the same time, there might be difficulties if 
the same right of appeal applies. Although I accept  
the minister’s amendments as a welcome step 

forward and I am prepared to not move 
amendment 201, I invite the committee to consider 
whether the minister has been more generous 
than we were seeking in giving such rights. She 
might wish to consider that before stage 3.  

The Convener: I also welcome the introduction 
of the appellate procedure, because it is a good 
belt-and-braces way of making the legislation 
comply with the European convention on human 
rights. I raised concerns before about the right to a 
fair hearing, which was not included originally. 

Shona Robison: We had the same 
deliberations about the rights of the individual and 
protecting public health, but we took the pragmatic  
view that if it is right to have such a mechanism, it  
has to be meaningful. We therefore feel that we 
are taking a belt-and-braces approach to 
protecting public health by putting in place 
quarantine orders, which will be applied for at the 
same time as medical examination orders. We 
have been assured that medical examination 
appeals will be heard as a matter of urgency and 
will be given top priority. The circumstances that  
we are discussing will happen very rarely, but we 
will make it clear in the guidance that quarantine 
orders should be applied for at the same time as 
applying for medical examination orders, to ensure 
that on the very rare occasions on which they will  
be used, there is a clear process that balances the 
need to protect public health with the rights of the 
individual. 
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Amendment 65 agreed to. 

The Convener: Amendment 66, in the name of 
the minister, is grouped with amendments 67 to 
70, 76 to 78, 83 to 85, 88 to 90, 95 to 97, 100,  
101, 176 and 113 to 115. 

Shona Robison: Other amendments in a later 
group will provide that orders for medical 
examination, quarantine, detention and 
exceptional detention and orders extending or 
varying those orders come into effect when they 
are made by the sheriff, rather than when they are 
served on the person to whom they apply. The 
amendments in this group aim to reflect that  
change of policy in the provisions. 

Exclusion and restriction orders, because they 
are made by health boards, will continue to be 
served on the person to whom they apply. To be 
consistent with other provisions in the bill, the 
orders should be notified to others, rather than 
copied to them. 

In addition, I take the opportunity in amendment 
176 to set out the detail of what should be 
specified in an order extending a quarantine or 
detention order to ensure consistency with other 
similar provisions in part 4.  

I move amendment 66. 

Amendment 66 agreed to. 

Amendments 67 and 68 moved—[Shona 
Robison]—and agreed to.  

Section 34, as amended, agreed to. 

Sections 35 and 36 agreed to.  

Section 37—Exclusion orders 

12:00 
The Convener: Amendment 199, in the name of 

Helen Eadie, is grouped with amendment 200.  

Helen Eadie (Dunfermline East) (Lab): The 
amendments in the group pick up on the concerns 
that the committee expressed in its stage 1 report.  
Amendment 199 seeks to move the specification 
of the place or type of place from section 37(4) to 
section 37(2). Amendment 200 would remove the 
requirement for the exclusion order to specify the 
place or type of place from which a person is  
excluded. The effect of amendment 199 on section 
37(2)(a) would provide that a health board 
competent person could make an exclusion order 
prohibiting a person from entering or remaining 
in—subject to section 37(5)—any place or type of 
place specified in the order.  

Amendment 200 would mean that section 37(4) 
would no longer contain provision requiring orders  
to specify the place or type of place from which a 
person is excluded; they would only specify the 

person to whom the order applied and any 
conditions that were imposed on them. The bill’s  
order-making measures follow a standard and 
clear pattern—one of the committee’s key 

objectives is to ensure that there is consistency. In 
the case of exclusion orders, section 37(2)(a) sets  
out in general terms what they may cover, and 
section 37(4) specifies what they must contain.  
The key point is that the committee was 
concerned that orders should specify places rather 
than refer to “any place”, which could be 
confusing.  

I move amendment 199.  

Shona Robison: I oppose amendments 199 
and 200 for the following reason. All order-making 
sections of the bill follow a standard and clear 
pattern: first, what an order may cover is set out,  
and secondly, what a particular order must contain 
is specified. That can be seen in section 37(2)(a),  
which sets out  in general terms what an exclusion 
order may cover, and in section 37(4), which sets  
out the detail of what a particular exclusion order 
must contain. 

Amendments 199 and 200 do not work. The 
effect of amendment 199 would be that section 
37(2) would refer to a place specified in the order,  
but the effect of amendment 200 on section 37(4) 
would be that the order would no longer have to 
specify the place or type of place, so it would be 
unclear how the place would be specified. If 
agreed to, the amendments would probably need 
to be addressed and fixed at stage 3. On that  
basis, I hope that the member will withdraw 
amendment 199 and not move amendment 200.  

Helen Eadie: I hear what the minister says. My 
concern was about the references to a place and a 
specified place. I still have a slight  concern that  
there is a degree of ambiguity. Perhaps I will take 
further advice and revisit the issue at stage 3. 

Amendment 199, by agreement, withdrawn.  

Amendment 200 not moved.  

Amendment 69 moved—[Shona Robison]—and 
agreed to. 

Section 37, as amended, agreed to. 

Section 38—Restriction orders 

Amendment 70 moved—[Shona Robison]—and 
agreed to. 

Section 38, as amended, agreed to. 

Section 39—Application to have person 
quarantined 

The Convener: I point out that i f amendment 71 
is agreed to, amendment 173 will be pre-empted.  
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Amendments 71 and 72 moved—[Shona 

Robison]—and agreed to.  

Section 39, as amended, agreed to. 

Section 40—Quarantine orders 

The Convener: Amendment 73, in the name of 
Shona Robison, is grouped with amendments 98,  
105 to 107, 110 and 111. 

Shona Robison: The amendments seek to 
ensure greater clarity for the reader and 
consistency of drafting approach throughout part  
4, in consequence to other amendments to part 4. 

I move amendment 73. 

Amendment 73 agreed to. 

Amendment 74 moved—[Shona Robison]—and 
agreed to. 

The Convener: Amendment 75, in the name of 
the minister, is grouped with amendments 82, 87,  
94 and 112. 

Shona Robison: Sections 40, 42,  43 and 45 do 
not currently stipulate when orders for quarantine,  
removal and detention, detention and exceptional 
detention come into effect, because the bill  
provides for orders to be served on the person to 
whom they apply and, unless stated otherwise,  
orders come into effect when they are served on 
the person.  

Section 51 provides that a quarantine or 
detention order modified by virtue of section 51(1) 
has effect from the day on which the order is  
served on the person to whom it applies. However,  
since the bill was introduced I have considered 
whether service is the right point in time for those 
orders to have effect. I have concluded that from 
the point of view of protecting public health, the 
orders should come into effect as soon as the 
sheriff makes them. The amendments will  achieve 
that.  

Obviously, it is still important that people who 
are subject to those orders are informed that they 
have been made. Amendments in an earlier group 
made the necessary changes to the bill to provide 
for that. 

I move amendment 75. 

Amendment 75 agreed to. 

Amendments 76 to 78 moved—[Shona 
Robison]—and agreed to.  

Section 40, as amended, agreed to. 

Section 41—Application to have person 
detained in hospital 

The Convener: Amendment 79, in the name of 
the minister, has already been debated with 

amendment 62. If amendment 79 is agreed to,  
amendment 174 is pre-empted. 

Amendments 79 and 80 moved—[Shona 
Robison]—and agreed to.  

Section 41, as amended, agreed to. 

Section 42—Order for removal to and 
detention in hospital 

Amendments 81 to 85 moved—[Shona 
Robison]—and agreed to.  

Section 42, as amended, agreed to. 

Section 43—Order for detention in hospital 

Amendments 86 to 90 moved—[Shona 
Robison]—and agreed to.  

Section 43, as amended, agreed to. 

Section 44—Application where long term 
detention in hospital necessary 

The Convener: Amendment 91, in the name of 
the minister, has already been debated with 
amendment 62. If amendment 91 is agreed to,  
amendment 175 is pre-empted. 

Amendments 91 and 92 moved—[Shona 
Robison]—and agreed to.  

Section 44, as amended, agreed to. 

Section 45—Exceptional detention order 

Amendments 93 to 97 moved—[Shona 

Robison]—and agreed to.  

Section 45, as amended, agreed to. 

Sections 46 and 47 agreed to.  

Section 48—Variation of exclusion and 
restriction orders 

Amendment 98 moved—[Shona Robison]—and 
agreed to. 

The Convener: Amendment 99, in the name of 
the minister, is grouped with amendments 102,  
119 and 123.  

Shona Robison: The bill provides that a health 
board competent person may make exclusion and 
restriction orders. However, as currently drafted,  
only the competent person who made an order 
may vary, review or revoke it. The amendments  
will ensure that any competent person in the same 
health board area as the competent person who 
made an order is able to undertake those 
functions, in case the competent person who 
made the order is unavailable.  

I move amendment 99. 

Amendment 99 agreed to. 
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Amendments 100 to 102 moved—[Shona 

Robison]—and agreed to.  

Section 48, as amended, agreed to. 

Section 49—Extension of quarantine and 
hospital detention orders 

Amendment 103 moved—[Shona Robison]—
and agreed to. 

The Convener: Amendment 104, in the name of 
the minister, is grouped with amendments 109,  
116 to 118, 120 to 122, 124 to 129, 132, 133 and 
135.  

Shona Robison: The amendments clarify  
further the role of the health board competent  
person. The committee is aware that the policy is 
that action that is taken to deprive a person of his  
liberty should be undertaken by a person with the 
appropriate qualifications—a health board 
competent person. The role of the health board 
competent person is clear in relation to applying to 
the sheriff to medically examine, quarantine,  
detain, and detain under an exceptional detention 
order. However, the role is less clear in relation to 
reviewing, extending and varying, and revoking 
orders. We therefore propose the amendments in 
this group to ensure that the role of the competent  
person is explicit and clear throughout part 4. 

For exclusion and restriction orders, which are 
made by health board competent persons, the 
amendments will ensure that any health board 
competent person in the health board, rather than 
just the person who made the order, must review 
and, where necessary, revoke it. 

I move amendment 104.  

Amendment 104 agreed to.  

Amendments 105, 106 and 176 moved—[Shona 

Robison]—and agreed to.  

Section 49, as amended, agreed to. 

Section 50—Application for variation of 
quarantine and hospital detention orders 

The Convener: You will all  be glad to know that  
we have only another three minutes of this. 

Amendments 107 to 109 moved—[Shona 
Robison]—and agreed to.  

Section 50, as amended, agreed to. 

Section 51—Variation of quarantine and 
hospital detention orders 

Amendments 110 to 115 moved—[Shona 

Robison]—and agreed to.  

Section 51, as amended, agreed to. 

Section 52—Duty to review exclusion and 
restriction orders 

Amendments 116 to 119 moved—[Shona 
Robison]—and agreed to.  

Section 52, as amended, agreed to. 

Section 53—Duty to keep exclusion and 
restriction orders under review 

The Convener: We will deal with this last set of 
amendments and then we will stop our stage 2 
consideration for today.  

Amendments 120 to 123 moved—[Shona 
Robison]—and agreed to.  

Section 53, as amended, agreed to. 

The Convener: I think that we should stop 
there, as it is close enough to 12:15. Are members  
content that we stop there? 

Members indicated agreement.  

The Convener: Thank you.  We have rattled 
through our consideration of amendments, but we 
still have another two items on our agenda. 

12:14 
Meeting continued in private until 12:34.  
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Public Health etc. (Scotland) Bill: 
 
Stage 2 Amendments re Sunbed Premises 
 
Submission from Consol Suncenter Plc. 
 
We understand that the Committee is scheduled at its next meeting to consider 
evidence on the amendments to the above Bill which relate to the operation of 
sunbed premises. 
 
This is a welcome move as it is important for the Committee to be fully apprised of all 
the facts before moving to legislate.  We welcome the opportunity to give evidence 
and share our concerns that this element of the Public Health Bill is not evidence-
based and threatens our business without addressing real public health concerns. 
 
Accordingly, we would ask the Committee to consider the following points: 
 
 
1) Outlawing partially-staffed premises will not reduce malignant melanoma 

rates 
 
The objective of this proposed legislation is to improve public health by 
addressing the rise in the incidence of malignant melanoma.  We support this 
aim, but it is not one which will be achieved by outlawing partially-staffed sunbed 
premises. 
 
To put it in perspective, partially-staffed premises account for a recorded 
32 studios out of over 730 in Scotland1.  Of that 32, Consol operates 23.  We 
have no evidence that this small number of premises can be a significant factor in 
the increase in malignant melanoma rate.  Indeed, despite our repeated requests, 
no evidence that fully-staffed studios are safer than partially-staffed ones has 
been forthcoming.  
 
Our own salons are in fact among the safest in the country – staffed or un-
staffed. Consol already voluntarily complies with the latest EU safety standards 
which strictly limit the total output / emissions of sunbeds, thus making it 
extremely difficult to burn in a Consol salon.  And it is repeated burning, not 
exposure to UV rays in itself, which increases one’s risk of developing 
malignant melanoma. 

 
 
2) An opportunity to protect consumers from rogue operators is being missed 
 

Not only will these amendments close modern salons such as ours, those 
premises using dangerously out-dated, high-emission tanning beds2, which do 

                                                 
1 From statistics received by Consol from all Scottish Councils under the Freedom of 
Information Act.  
2 As concluded by Dr Harry Moseley, Photobiology Unit, Ninewells Hospital and Medical 
School in research published, January 2007. 
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pose a risk of skin damage, will remain perfectly legal.  Consol has therefore 
called for the Scottish Government to protect consumers by implementing 
the July 2007 EU Declaration3 which would limit the maximum output of all 
new sunbeds.  And, to minimise the risk of burning in any salon, Consol 
believes that these safety standards should be extended to cover all 
sunbeds, irrespective of age. 
 
Consol studios not only limit the output of its sunbeds, it also limits sunbed 
session times. Our sunbeds automatically shut off after a maximum of 16 
minutes. Unlike any other operator, we also provide customers with a highly 
accurate skin tester, developed by dermatologists, which can be used free of 
charge to measure skin type and check appropriate session times. Consol also 
provides its customers with a wealth of researched and carefully prepared 
information to make sure the importance of moderate exposure to UV rays – 
whether indoors or outdoors, is well understood. 
 

 
3) There is no evidence of children using a Consol studio 

 
Consol has been operating in the UK for over 12 years. We operate the majority 
of partially-supervised studios in Scotland and have no evidence of under 16s 
using or abusing our sunbeds. An independent Youth Omnibus in July 2007 
confirmed this.4 The real risk to young people is holidaying abroad and 
overexposing skin to the sun during a short period of time. 
 
Although there is no scientific evidence to support legislation to raise the 
minimum age for sunbed use from 16 to 18, it is our view that education for 
young people generally is vital.  As Europe’s leading tanning business, with over 
350 salons, we are well placed to advise both customers and government.  
 
We would ask you to note that in the last five years, there have been two 
reported incidences of young people who have been burned using a sunbed in a 
partially manned studio in the UK. While these are very concerning, neither were 
Consol studios. Neither operated limited emission sunbeds.  
 

In summary, having had the opportunity to examine the amendments, we feel 
that an opportunity to improve consumer protection and safeguard public 

                                                 
3 “Declaration of the LVD ADCO Group: 
At the18th meeting of the LVD Administrative Co-operation working group (ADCO) in 
Brussels on the 14th November 2006 the following was unanimously agreed by the Member 
States present: 
- The Scientific Committee on Consumer Products (SCCP) Opinion on: Biological effects of 
ultraviolet radiation relevant to health with particular reference to sunbeds for cosmetic 
purposes represents the basis for good engineering practice in Europe in relation to the safety 
matters for such products. 
- The recommendations shall be applied with effect six months from the publication of this 
Declaration. 
- The maximum erythemal-weighted irradiance should not exceed 11 SED/h (0.3 W/m2).” 
  
4 Carrick James Market Research (CJMR) which has been running the Child Omnibus in 
Britain for the past 20 years, July 2007. 
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health is being missed.  We would be deeply concerned if legislative changes 
were passed, the effect of which would be to close the safest, most modern 
salons, while leaving disreputable operators, using dangerous high-emission 
equipment, free to carry on as before. 
 

 8th May 2008 
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BMA Scotland Briefing: 
Sunbeds – the need for a national licensing scheme 
May 2008 
 
 
Key messages: 

• There has been an increase in incidence of malignant melanoma of 45.5% in 
men and 20% in women between 1994 and 2004. 

• On average, about 20 years of life are lost for each melanoma death in the UK. 

• It is estimated that each year there are 100 malignant melanoma deaths in the 
UK. 

• Sunbed users are 2.5 times more likely to develop skin cancer.   

• Scotland has more than 800 tanning salons, with 120 in Glasgow alone.  Of 
those, 19 are un-staffed and the industry is unregulated. 

• The BMA supports the introduction of a national statutory sunbed licensing 
scheme in Scotland. 

 
 
Introduction 
The current Public Health etc (Scotland) Bill includes proposals to regulate sunbeds in 
Scotland.  Amendments currently before the Health & Sport Committee of the Scottish 
Parliament seek to: 
 

• Ban children aged under 18 from using, hiring or purchasing sunbeds 
• End the operation of un-staffed tanning salons 
• Create a duty to provide information to sunbed users 
• Create a duty to display information 

 
If implemented, these measures should go some way towards ending children’s exposure to 
the health risks associated with sunbed use and to educate adults who choose to use 
sunbeds of the risks they are exposing themselves to.   It is the view of the BMA that a 
licensing scheme would ensure the effectiveness of each of these measures and would 
reflect the seriousness of the health risks associated with the use of sunbeds for cosmetic 
purposes. 
 
The BMA therefore urges MSPs to consider introducing a national statutory sunbed 
licensing scheme in Scotland. 
 
Background 
The popularity of tanned skin has increased throughout the 20th century and is perceived by 
many as attractive and a sign of health.  This has resulted in increased personal exposure to 
ultraviolet radiation (UVR), mainly attributable to increased recreational exposure. 
 
The popularity of tanned skin has been accompanied by widespread use of artificial sources 
of UVR, such as sunbeds.  These contain fluorescent tubes that emit UVR for the purpose of 
tanning the skin.  There is no evidence to suggest that any type of sunbed is less harmful 
than natural sun exposure1.  The debate on the use of sunbeds has been part of a much 
wider discussion about the need to reduce unnecessary exposure to UVR.   
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The scale of the problem 
There has been a marked increase in skin cancer in white populations over recent 
decades2.  The incidence of melanoma has doubled in the United Kingdom over the past 20 
years3 and in 1998, the fastest growing incidence of cancers in men in the UK was of 
malignant melanoma and non-melanoma skin cancers, especially in people that sunburn 
easily and tan poorly4 5.   In the age-group 20 – 39 years, malignant melanoma is the 
second most common cancer in the UK6.   This is an unusually young age distribution for an 
adult cancer and emphasises the importance of its prevention and early treatment to avert 
the potential loss of many years of life.  On average, about 20 years of life are lost for each 
melanoma death in the UK. 
 
Figures for Scotland have shown an increase in incidence of malignant melanoma of 45.5% 
in men and 20% in women between 1994 and 2004 and it is predicted that incidence will 
nearly double by 20207. Historically, higher rates of melanoma incidence have been 
reported in Scotland than in the rest of the UK.   
 
The World Health Organisation (WHO) has predicted a large increase in skin cancers in the 
future due to UVR8 and some studies have indicated a possible link between the use of 
sunbeds and the increased risk of melanoma9 10. 
 
The International Agency for Research on Cancer (IARC) recently concluded that there is 
convincing evidence to support a causal relationship between sunbed use and skin cancer, 
particularly with exposure before the age of 35 years11.  
 
The medical profession has become increasingly concerned over the use of commercial 
sunbeds which can lead to a wide range of skin diseases.  It has been estimated that 
sunbeds cause 100 deaths from melanomas every year in the UK12. 
 
Health risks of sunbeds 
Ultraviolet rays from sunbeds have been classified by IARC as Group 2A carcinogens that 
are “probably causing cancer in humans.”  Recent studies in different countries over the last 
ten years have shown that the use of sunbeds increases the risk of cancer and the risk 
appears to be higher if use begins in early life.  Our own research found that sunbed users 
were 2.5 times more likely to develop skin cancer13.  The risks appear to be higher in the 
young. 
 
In 2005, the WHO recommended that no-one under 18 should use a sunbed and that there 
is a need for guidelines or legislation to reduce the risks associated with sunbed use.  WHO 
argues that the growth in sunbed use, combined with the desire and fashion to have a tan, 
are considered to be the main reasons behind the fast growth in skin cancers in developed 
countries.  The highest rates are found predominantly in those countries where people are 
fairest-skinned and where the sun tanning culture is strongest.  Scots are particularly fair-
skinned and therefore at relatively high risk of developing skin cancer. 
 
A 2003 REHIS survey14 of 794 cosmetic sunbed premises in all 32 Scottish local authority 
areas identified a number of un-staffed and unsupervised premises and salons that were 
failing to check the age of customers or enquire about skin type or medical conditions.  
Furthermore a study of privately operated premises in Dundee, conducted by the University 
of Dundee and Perth and Kinross Council, revealed the following major incidences of poor 
practice: 
 

• 89% exercised no administrative control of the number of sessions per customer 
• 81% failed to give adequate advice to customers 
• 59% maintained no customer records 
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• 33% displayed no guidance to users.  
 
BMA policy on the use of sunbeds 
The BMA does not recommend the use of tanning devices for cosmetic purposes because of 
the potential risk to health associated with their use.  UV treatment should only be given 
under the supervision of a dermatologist.  When used in this way, accurate dose 
administration and monitoring helps reduce the side effects of UV radiation, such as: 
 
• Developing certain types of skin cancer – the risks appear to be greatest for the young, 

with the chances of developing a tumour increasing by up to 20% per decade of sunbed 
use before the age of 56. 

• Premature ageing – people tend to use sunbeds to look better but they could end up with 
leathery, wrinkled and sagging skin. 

• Damage to eyes - the eyes (in particular the cornea) are very prone to damage from 
tanning equipment – it is recommended that sunbed users wear protective goggles, but 
research shows that people may not use them even if they are provided. 

• The immune system – increasing evidence shows that sunbeds have an 
immunosuppressive effect. 

  
The BMA urges the Government to regulate the use of sunbeds for non-therapeutic 
purposes.  
  
A health risk warning and information leaflet should be compulsory wherever sunbeds are 
sold or hired.   
 
Sunbed users should be screened to ensure that they are not taking any medication that 
would induce photosensitivity reactions or suffer from abnormal sensitivity to ultraviolet 
and/or visible radiation.   
 
There should be certified training for personnel on a renewable basis so that they can be 
updated on new research and regulation in this area. 
 
There should be high profile campaigns, similar to the initiatives already being undertaken by 
Cancer Research UK, that endeavour to change the perception of tanned skin as a sign of 
health and attractiveness.  This should be particularly targeted at the 16-24 year old age 
group with the emphasis that tanning causes wrinkles and premature ageing of the skin that 
no amount of creams can eradicate. 
 
Current regulation of sunbeds 
Scotland has more than 800 tanning salons, with 120 in Glasgow alone.  Of those, 19 are 
un-staffed and the industry is unregulated15. 
 
Sunbed premises and machines are subject to the requirements of health and safety 
legislation in Scotland.  Control of exposure is governed by the general provisions of the 
Health and Safety at Work Act 1974 and the Management of Health and Safety at Work 
Regulation 1999. 
 
The Health and Safety Executive has issued guidelines to control the risks from the use of 
sunbeds.  This guidance is voluntary.   
 
Two studies conducted jointly with Environmental Health found that sunbed parlours were 
falling far short of the mark in achieving safety guidelines, with four out of five sunbeds 
emitting UV levels that exceed the maximum British Standard16 17.  It is clear that the Health 
and Safety Executive’s guidance for quality of care provided in sunbed parlours is not being 
followed and is therefore ineffective. 
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Some businesses operate under a voluntary code of conduct agreed by the Sunbed 
Association; however only around one in five sunbed premises are members of the 
Association therefore their voluntary code only has a limited effect. 
 
A number of local authorities have already (under existing powers) introduced licensing and 
inspection in some areas of Scotland.  In some cases these are more rigorous than those 
being proposed by the Public Health etc (Scotland) Bill.    A national statutory licensing 
scheme would provide a uniform approach and end the ‘postcode’ approach that 
currently exists.   
 
For more information contact: 
Gail Grant 
Senior Public Affairs Officer 
BMA Scotland 
T: 0131 247 3050 
E: ggrant@bma.org.uk
 
                                                 
1 National Radiological Protection Board (2002) Sunsense: protecting yourself from ultraviolet 
radiation (UVR). Didcot: NRPB 
2 National Radiological Protection Board (2002) Effects of ultraviolet radiation on human health. 
Didcot: NRPB 
3 CancerStats – Incidence – UK1998 
England: Cancer Statistics Registrations 1998, Series MB1, National Statistics 
Wales: Cancer Incidence in Wales 1989 – 1998, Welsh Cancer Intelligence and Surveillance Unit 
(2001) 
Northern Ireland:  Northern Ireland Cancer Registry 
Prevalence was estimated using data from EUROPREVAL study. 
4 Ortonne JP (2002) Photobiology and genetics of malignant melanoma. British Journal of 
Dermatology 146:24-30. 
5 Murphy GM (2002) Photoprotection: public campaigns in Ireland and the UK. British Journal of 
Dermatology 146:1-6  
6 Cancer Research UK: UK Skin cancer incidence statistics (available online: 
http://info.cancerresearchuk.org/cancerstats/types/skin/incidence/) 
7 Scottish Executive (2004) Cancer in Scotland Sustaining Change (Cancer incidence projections for 
Scotland (2001 – 2020)) 
8 World Health Organisation (no date) Intersun: the global UV project, Geneva: WHO 
9 Wang L (2002) Tanning devices may contribute to incidence of common skin cancers. Journal of the 
National Cancer Institute 94:155 
10 Westerdahl J, Ingvar C, Masback A, et al (2000) Risk of cutaneous malignant melanoma in relation 
to use of sunbeds: further evidence for UV-A carcinogenicity. British Journal of Cancer 82: 1593-9 
11 International Agency for Research on Cancer Working Group on artificial ultraviolet (UV) light and 
skin cancer.  The association of use of sunbeds with cutaneous malignant melanoma and other skin 
cancers: A systematic review. International Journal of Cancer [online 2006] 
12 Diffey, B (2007) Sunbeds, beauty and melanoma. British Journal of Dermatology 2007 157: 215-
216 
13 British Medical Association Board of Science Web Resource: Sunbeds (2004) available online: 
http://www.bma.org.uk/ap.nsf/Content/suntans?OpenDocument&Highlight=2,sunbed 
14 Royal Environmental Health Institute of Scotland (2003) Survey of Sunbed Salons in Scotland 
15 Watson D Children to be banned from sunbed salons. Daily Record; 11 April 2008 
16 Moseley H, Davidson M, Ferguson J A hazard assessment of artificial tanning units.  
Photodermatology, Photoimmunology, Photomedicine 1998;14: 79-87 
17 Oliver H, Ferguson J, Moseley H. Quantitative risk assessment of sunbeds: impact of new high 
powered lamps.  British Journal of Dermatology 2007; 157: 350-360 
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PUBLIC HEALTH (SCOTLAND) BILL  
1. COSLA has indicated support for the general principles of the Public Health (Scotland) 

Bill and recognises the need to ensure that appropriate measures are in place to 
safeguard the public from existing and emerging threats to public health. The protection 
and advancement of the public’s health is a matter that local authorities can only achieve 
in partnership and it is important that the Government creates a legislative framework 
that facilitates this activity. 

2. The Bill has been discussed in full by COSLA’s Health and Well-being Executive Group, 
which is comprised of an elected member from each of Scotland’s councils. That group 
endorsed the general principles of the Bill. 

3. COSLA has sought advice from member councils as to their position on this matter and 
reported its finding to the health and sport committee in February. 

4. COSLA also provided a response to the request, made by Mary Scanlon MSP, at the 
Health & Sport Committee, for COSLA officers to articulate local government’s position 
vis-à-vis the licensing of sunbed establishments (see appendix I). 

5. The current Bill recognises that the over-use of sunbeds is a potentially important public 
health issue. COSLA concurs with that position and endorses a proactive approach to 
tackling this issue. 

Comments on proposed amendments to part 8 of the bill 
Ken Macintosh 

6. COSLA notes the amendment from Ken Macintosh which proposes that section 90 be 
replaced with proposals relating to the regulation of sale, hire and use of sunbeds in 
addition to the original proposed duty to provide information to sunbed users. 

7. The policy intent of these amendments would seem to be in line with COSLAs view on 
the introduction of appropriate, effective and consistent approaches to the regulation and 
licensing of sunbed operators in Scotland. 

8. The requirement to provide information to users of sunbeds is also consistent with 
COSLA’s position on this and we are currently seeking the views of our advisors on the 
detail of the proposed amendments. 

Helen Eadie 

9. COSLA notes the proposal for an additional section to be incorporated before section 90 
of the Bill which effectively establishes a national licensing scheme. 

10. COSLA supports an effective approach to the regulation of the use of sunbeds and notes 
the debate on using a licensing scheme to effect these regulations. At the Health & Well-
Being Executive Group meeting on 7 February 2008 members indicated support for 
effective mechanisms to support this; licensing (national or local) would be among these 
mechanisms. 

11. As mentioned in previous submissions, COSLA is aware that currently eight local 
authorities are operating local licensing schemes which have been implemented using 
local bye-laws under the Civic Government (S) Act; although there is an argument that 
this could be challenged and that tying the licensing of sunbed parlours to specific 
legislation would be more robust, this amendment would seem to address that concern. 
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12. COSLA understands that the majority of Chief Environmental Health Officers support a 
national licensing scheme as a more consistent and robust approach to the problem of 
over-exposure to UV ray through sunbed use. 

Conclusion 

13. There appear to be no initial concerns about the amendments proposed above but local 
authorities have previously indicated that there may be additional financial pressures as 
a result of an increase in the volume of administration work - for example, through the 
issue of fixed penalties, enforcement and training of environmental health staff. 

14. We would reiterate that recognition needs to be given to the possibility of an increase in 
the level of resources needed to carry out all the consequential activities of carrying out 
the duties required by the Bill and we expect that if, during the implementation of the Bill, 
it can be shown that greater resources than assumed are required, the Scottish 
Government and local government will work together to review funding levels. 

15. COSLA is currently seeking advice from its advisors regarding the details and 
implications of the proposed amendments and would hope that the health & sport 
committee would have opportunity to consider the findings at the appropriate point during 
stage 2 of the Bill. 

 
 
 
 
May 2008 
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APPENDIX I 

 
PUBLIC HEALTH (SCOTLAND) BILL 
PART 8 - INFORMATION ON HEALTH EFFECTS OF SUNBEDS 

1. The following paragraphs comprise a response to the request, made by Mary Scanlon 
MSP, at the Health & Sport Committee, for COSLA officers articulate local government’s 
position vis-à-vis the licensing of sunbed establishments. 

2. Information has been received by COSLA from the majority of member councils across 
Scotland; the matter has been discussed by the Health & Well-being Executive Group; 
and a political view has been agreed. 

3. COSLA notes that Part 8. of the Public Health (S) Bill (as introduced) makes provision for 
Scottish Ministers to require operators of sunbed premises to provide information to 
users of those premises regarding the effects on health of sunbed use. Given the 
recognition of the importance of improving the health of the Scottish people and the joint 
commitment between COSLA and the Scottish Government to reducing health 
inequalities, COSLA’s view is that this Bill presents an opportunity to provide for more 
effective measures than simply providing information to sunbed users. 

4. COSLA endorses a proactive approach to tackle this issue but within that context, notes 
that there is a debate about whether a licensing regime is preferable to the proposal to 
introduce regulations through sub-ordinate legislation under Part 8. of the Bill. 

5. Irrespective of the mechanism of enforcement, the proposal to introduce a set of national 
regulations is supported by the majority of local authority chief environmental health 
officers partly because of the consistency this should introduce across Scotland and 
partly because of their recognition of the need for effective measures to protect the 
public against the increasing problems caused by over-exposure to UV rays. 

6. However, local authority officers have also indicated to COSLA that licensing would be 
the most effective and consistent approach to enforcing the regulations, the majority of 
whom specifically support a ‘national’ licensing scheme; this includes officers in councils 
which currently have local licensing schemes introduced under the Civic Government (S) 
Act 1982. 

7. Currently eight local authorities are operating local licensing schemes which have been 
implemented using local bye-laws under the Civic Government (S) Act; although there is 
an argument that this could be challenged and that tying the licensing of sunbed parlours 
to specific legislation would be more robust. 

8. The COSLA Health & Wellbeing Executive Group consider the protection of public health 
a priority. We believe it will be important to monitor the extent of this problem and the 
impact the proposed regulation has on reducing the incidence of skin cancer cause by 
over-exposure to ultra-violet rays. 

9. The COSLA Health & Wellbeing Executive Group notes with concern the increasing 
incidence of skin cancer in Scotland and the ‘fashion driven’ promotional activities by 
some tanning studios; and advocates the introduction of appropriate, effective and 
consistent approaches to the regulation and licensing of sunbed operators in 
Scotland. 
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10. COSLA would expect that any proposals to introduce national regulations or licensing 
would be subject to proper consultation and that discussion is undertaken about how this 
should be financed. 

 
 
 
 
February 2008. 
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Dear Mr Thornton, 
 
Having previously given evidence regarding sunbed parlours, I am writing to 
comment on the amendments to the Bill.     
 
I agree with the amendments and note that two particular aspects of sunbeds 
have been picked out within the Public Health Bill.   In particular, it is good to 
see also included the duty to display information notice and the power to enter 
premises.  I note there is other detail which will be identified in the subordinate 
legislation. 
 
Kind regards. 
 
Jim Ferguson 
 
 
Professor James Ferguson 
Photobiology Unit 
Ninewells Hospital  
Dundee DD1 9SY 
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The Royal Environmental Health Institute of Scotland is a Registered Scottish Charity No. SC009406 

Ref: DPD/Consult/08/013 
 
6 May 2008 
 
Douglas Thornton 
Senior Assistant Clerk 
Health and Sport Committee 
T3.60 
The Scottish Parliament 
Edinburgh 
EH99 1SP 
 
Dear Douglas 
 
Health and Sport Committee – Scrutiny of the Public Health etc. (Scotland) Bill at Stage 2 
 
Further to our telephone conversations and your letter of the 30 April 2008, the Institute is 
grateful for the opportunity to comment on the amendments that have been tabled in relation 
to the above Bill and would appreciate it if you could pass on the following comments to the 
members of the committee. 
 
On reviewing the amendments to the Bill made by both Mr Macintosh and Ms Eadie, the 
Institute is supportive of them.  It appears that with some refinement they will work well 
together to protect public health in this area. 
 
The Institute would welcome the introduction of a national licensing scheme for sunbed 
premises, however the amendment tabled in relation to this does not cover all of the areas of 
concern.  Equally the amendment to the Bill proposed by Mr Macintosh covers most of the 
areas of concern, but does not provide for the proactive assessment of standards in a sunbed 
premises prior to the commencement of operation. 
 
With this in mind the Institute would suggest the Bill is amended using a combination of both 
sets of amendments to ensure that the following provisions are in place; 
 
1. Any person under the age of 18 is prohibited from using a sunbed at sunbed premises 
2. Any person under the age of 18 is prohibited from purchasing or hiring a sunbed 
3. The operation and use of sunbeds must be supervised at all times 
4. That information must be provided to the user of a sunbed as to the health effects of 

sunbed use 
5. That a licensing scheme is in place for the operation of sunbed premises 
6. That Scottish Ministers may prescribe by regulation other conditions on the operation of 

sunbed premises 
7. Arrangements for effective enforcement  

599



 
In addition to the above the Institute believes the Bill should also include a requirement for 
the operators of sunbed premises to be trained in the safe operations of their facilities.  In 
order for the operators of sunbed premises to provide effective information to users on the 
health effects of sunbeds, they themselves should be trained to a level commensurate with the 
scale of their operation. 
 
I trust the committee will find the comments provided by the Institute of help when 
considering the amendments to the Bill.  If required the, Institute would make every effort to 
attend the oral evidence session on 14 May 2008. 
 
Yours sincerely 
 
 
 
Kevin Freeman 
Director of Professional Development 
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The Royal Environmental Health Institute of Scotland (the Institute) has been in existence 
for over 125 years and has around 1,200 members the majority of whom are Environmental 
Health Officers working in that capacity for Scottish local authorities.  
 
The objects for which the Institute is established are for the benefit of the community to 
promote the advancement of Environmental Health by: 
 
stimulating interest in and disseminating knowledge concerning Environmental Health; 
 
promoting education and training in matters relating to Environmental Health; and 
 
maintaining, by examination or otherwise, high standards of professional practice and 
conduct on the part of Environmental Health Officers in Scotland. 
 
Environmental Health Officers in Scotland are part of a graduate only profession and by 
virtue of their under-pinning academic education, professional practical training, professional 
qualifications and experience are well placed to apply a holistic public health approach to the 
education of the public and to the enforcement of a wide range of environmental and public 
health legislation. 
 
The Institute, which is Incorporated by Royal Charter, is an independent and self-financing 
organisation. It neither seeks nor receives grant aid. The Institute’s charitable activities are 
funded significantly by the subscriptions received from its members. 
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SOCIETY OF CHIEF OFFICERS OF ENVIRONMENTAL 
HEALTH IN SCOTLAND 
 
Honorary Treasurer     Environmental Services 
Fraser Thomson      Fife Council 
        Kingdom House 
        Kingdom Avenue 
        GLENROTHES 
        Fife 
        KY7 5LY 
        Tel No: 08451555555  - Ext. 440469 
        Fax No: 01592 583318 
 
 
        6th May 2008 
Douglas Thornton 
Senior Assistant Clerk 
Health & Sport Committee 
The Scottish Parliament 
EDINBURGH 
EH99 1SP. 
 
 
 
Dear Douglas, 
 
Public Health (Scotland) Bill. 
 
Thank you for the invitation to comment on the proposed amendments to the Public Health Bill in 
relation to sunbed use. 
 
The use of ultra violet tanning equipment has been a matter of concern to the Society for some time. 
The Society supported the Private Members Bill put forward by Ken McIntosh and was 
disappointed when it did not proceed. 
 
Our concerns relate not just to unstaffed premises where problems have been fairly well 
documented, but also to the operation of staffed premises.  
 
In our view many staff in premises do not have sufficient knowledge to be able to offer 
authoritative advice to users.  Indeed many of the users with the highest exposure are the employees 
themselves.  Many operators fail to carry out any form of assessment of the suitability of the user 
for exposure and therefore, as a consequence, recommend exposure times which are inappropriate. 
In a recent case, in premises taken over by a new owner, the users were offered considerably longer 
exposures than previously despite there being no change to the equipment. 
 
Concerns do not just relate to the potential for developing skin cancer.  There have a been a number 
of reports of users receiving burns from a combination of excessive time exposure and usage of 
sunbeds which have been re-tubed with stronger bulbs.  There have also been occasional reports of 
cataract development in users not wearing suitable eye protection.  
 
The/ 

602



 
 
 

-  2  - 
 
 
The proposals to address use of equipment by those under 18 require on-site supervision and 
provision of information to clients are welcome but fall short of the level of control which the 
Society believes is required to ensure the safety of the public.  In short, the Society would favour 
the licensing provision amendment put forward by Helen Eadie MSP, accompanied by clear 
guidance as to the expected standards to be found.  We would, however, favour the proposals 
relating to hire and sale. 
 
Nevertheless, should the Committee be minded to proceed only with the amendments submitted in 
respect of use by under 18’s, provision of on-site supervision and information submitted by Ken 
McIntosh MSP, the Society offers a number of more detailed observations in the attached 
Appendix. 
 
 
Yours sincerely 
 
 
 
Alastair Shaw 
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APPENDIX 
 
Comments in relation to the proposed amendments submitted by Ken McIntosh. 
 
For convenience these are numbered to match the paragraph numbers in the proposal 
 

1 The term "without reasonable excuse" should be removed. The provisions for defence are 
detailed in the section and this phrase would introduce uncertainty and reduce consistency 
of application by enforcement officers. 

 
2 The term "without reasonable excuse" should be removed. The provisions for defence are 

detailed in the section and this phrase would introduce uncertainty and reduce consistency 
of application by enforcement officers. 

 
4  The term "without reasonable excuse" should be removed. The provisions for defence are    

detailed in the section and this phrase would introduce uncertainty and reduce consistency of 
application by enforcement officers. 

 Sub section (1) does not state the prohibition in strong enough terms. A statement such as 
"shall not permit the use" would have more impact. 

Sub section (2) - the words "at any time" should be replaced by "at all times". At any time 
could read as meaning for 1 minute during the 10 minute session when the section really 
requires that supervision is on site at all times. 

  
6 The term "without reasonable excuse" should be removed. The provisions for defence are 

detailed in the section and this phrase would introduce uncertainty and reduce consistency 
of application by enforcement officers. 

This section has to be better defined to differentiate it from section 7 - what is meant by 
"provide" information. As it is a different section I assume that a notice would not suffice 
and information on what would meet this requirement is required. 

  
7 The term "without reasonable excuse" should be removed. The provisions for defence are 

detailed in the section and this phrase would introduce uncertainty and reduce consistency 
of application by enforcement officers. 

 
8 The wording of this section should include the following provisions (from HASAWA) to 

ensure that investigations can be correctly carried out. 

         8(4)(a) on entering any premises by virtue of subsection (1) above to take with him-  
    (i) any other person duly authorised by his (the authorised officers) enforcing 

authority; and  
    (ii) any equipment or materials required for any purpose for which the power of 

entry is being exercised; 
     to make such examination and investigation as may in any circumstances be 

necessary for the purpose mentioned in subsection (1) above; 
    8(4)(b) to take such measurements and photographs and make such recordings as he 

considers necessary for the purpose of any examination or investigation under 
paragraph (a) above 

  
9 The provisions of this section to enter a dwelling house are totally negated by sub section 

(3) - which requires the occupier of the dwelling to consent. This is therefore not a power 
to enter dwelling houses, but merely a power to ask for entry. The provisions should mirror 
those of S32 of the Food safety Act 1990 as below. 
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 (1) An authorised officer of an enforcement authority shall, on producing, if so required, 
some duly authenticated document showing his authority, have a right at all 
reasonable hours-  

  (a) to enter any premises within the authority's area for the purpose of ascertaining 
whether there is or has been on the premises any contravention of the provisions 
of this Act, or of regulations or orders made under it; and 

  (b) to enter any business premises, whether within or outside the authority's area, for 
the purpose of ascertaining whether there is on the premises any evidence of any 
contravention within that area of any of such provisions; and 

  (c) in the case of an authorised officer of a food authority, to enter any premises for 
the purpose of the performance by the authority of their functions under this Act; 

   but admission to any premises used only as a private dwelling-house shall not be 
demanded as of right unless 24 hours' notice of the intended entry has been given 
to the occupier.  

 (2) If a justice of the peace, on sworn information in writing, is satisfied that there is 
reasonable ground for entry into any premises for any such purpose as is mentioned in 
subsection (1) above and either-  

  (a) that admission to the premises has been refused, or a refusal is apprehended, and 
that notice of the intention to apply for a warrant has been given to the occupier; 
or 

  (b) that an application for admission, or the giving of such a notice, would defeat the 
object of the entry, or that the case is one of urgency, or that the premises are 
unoccupied or the occupier temporarily absent, the justice may by warrant signed 
by him authorise the authorised officer to enter the premises, if need be by 
reasonable force.  

 (3) Every warrant granted under this section shall continue in force for a period of one 
month.  

 (4) An authorised officer entering any premises by virtue of this section, or of a warrant 
issued under it, may take with him such other persons as he considers necessary, and 
on leaving any unoccupied premises which he has entered by virtue of such a warrant 
shall leave them as effectively secured against unauthorised entry as he found them. 

  
10 The term "without reasonable excuse" should be removed. The provisions for defence 

are detailed in the section and this phrase would introduce uncertainty and reduce 
consistency of application by enforcement officers 

 
This section should include a duty on the owner/operator of such businesses to register 
their details with the local authority. Requiring persons on the premises to provide this 
information puts the onus on LAs to trace the owner and the persons on the premises 
often have no real information on the owners/operators. 

  
11 Sub section (4) details the FPN penalties. The offence of allowing unsupervised use is 

just as serious as permitting underage use, as there is in effect no control on age at all if 
their is no supervision. This should therefore attract a £100 fine also. 
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THE SCOTTISH PARLIAMENT 
HEALTH AND SPORT COMMITTEE – SCRUTINY OF THE PUBLIC HEALTH ETC. 
(SCOTLAND) BILL AT STAGE 2 
 
WRITTEN EVIDENCE BY THE SUNBED ASSOCIATION 
 
PROHIBITION ON ALLOWING THE USE OF SUNBEDS BY PERSONS UNDER 18 
 
The Sunbed Association (TSA) has always supported and implemented an age 
restriction of no-one under 16 years.  Members are not permitted to allow under 16s to 
use the sunbeds not even with parental consent and proof of age must be provided if 
necessary.   This age restriction is in line with health and safety recommendations and 
the HSE Guidance Note INDG209.  It is accepted that children under 16 years have 
more delicate skin and over-exposure to UV and sunburn must be avoided.  We are 
aware that, in addition to TSA members not permitting under 16s to use sunbeds, the 
vast majority of tanning facilities not in membership do not permit under 16s since they 
also follow the accepted health and safety recommendations.  A requirement of most 
sunbed insurance cover is not to permit use by anyone under 16 years. 
 
TSA understands that the suggested age restriction of no-one under 18 is based on the 
fact that the legal age for purchase of alcohol and tobacco products is 18 years, the 
World Health Organisation (WHO) recommends that no-one under 18 years should use 
sunbeds and that it has come from a position of choice and responsibility as 18 is the 
general age of consent in the UK.  However, we are not aware of any medical or 
scientific evidence (in terms of skin type) why 16 and 17 year olds should not use 
sunbeds.  The WHO recommendation does not provide medical or scientific evidence to 
support its recommendation.  We strongly believe that the Health and Sport Committee 
should request sight of such evidence before accepting an age restriction of no-one 
under 18 years.  Banning 16 and 17 year olds from using sunbeds will not prevent this 
age group from tanning.  It will simply push them to tan outside where there is a greater 
likelihood of over-exposure.  Our greatest source of UV exposure is from the sun and it 
is essential that due consideration should be given to peoples’ outdoor exposure habits 
if there is to be any positive impact on skin cancer.   
 
Consumer research (including this age group) has shown that the vast majority of 
sunbed users are aware of risks associated with over-exposure to UV and that they take 
20 or less sessions per year which would not be regarded as excessive.   
 
We support the prohibition on unsupervised use of sunbeds.  By outlawing this type of 
facility, 16 and 17 year olds will only have access to staffed/supervised facilities where 
advice and information is available to ensure their suitability to use sunbeds and their 
use is controlled. 
 
TSA SUPPORTS A MINIMUM AGE RESTRICTION OF NO PERSON UNDER 
16 YEARS. 
 
The Sunbed Association 
6 May 2008 
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Public Health etc. (Scotland) Bill 
 

2nd Marshalled List of Amendments for Stage 2 
 

The Bill will be considered in the following order— 
 

Sections 1 to 12 
Sections 13 to 105 

Section 106 
Sections 107 and 108 

Schedule 1 
Schedule 2 
Schedule 3 
Long Title 

 
Amendments marked * are new (including manuscript amendments) or have been altered.  

 

Section 54 

Shona Robison 
 

124 In section 54, page 38, line 8, leave out <The health board> and insert <A health board competent 
person of the health board which applied for the order> 

Shona Robison 
 

125 In section 54, page 38, line 20, leave out <health board> and insert <competent person> 

Shona Robison 
 

126 In section 54, page 38, line 24, leave out <health board> and insert <competent person> 

Section 55 

Shona Robison 
 

127 In section 55, page 38, line 29, leave out <The health board> and insert <A health board 
competent person of the health board which applied for the order> 

Shona Robison 
 

128 In section 55, page 39, line 2, leave out <health board> and insert <competent person> 

Shona Robison 
 

129 In section 55, page 39, line 6, leave out <health board> and insert <competent person> 

After section 57 

Shona Robison 
 

130 After section 57, insert— 

SP Bill 3-ML2  Session 3 (2008) 
 

1
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<Recall of orders granted in absence 

Recall of orders granted in absence of person to whom application relates 

(1) This section applies where— 

(a) a quarantine order; 

(b) a short term detention order; or 

(c) an exceptional detention order, 

 is made in the absence of the person to whom the order applies. 

(2) A person mentioned in subsection (3) may apply to the sheriff for an order recalling the 
order. 

(3) The person referred to in subsection (2) is— 

(a) the person to whom the order applies; or 

(b) any person having an interest in the welfare of such a person. 

(4) An application under this section must be made before the expiry of the period of 72 
hours beginning with the time at which the order to which the application relates is 
notified to the person to whom it applies. 

(5) The sheriff must, before determining an application under this section, give the persons 
mentioned in subsection (6) the opportunity— 

(a) of making representations (whether orally or in writing); and 

(b)  of leading, or producing, evidence. 

(6) Those persons are— 

(a) the applicant; 

(b) where the applicant is not the person to whom the order applies, that person; 

(c) the health board which applied for the order; and 

(d) any other person the sheriff considers appropriate. 

(7) On an application under this section, the sheriff may— 

(a) confirm the order; 

(b) revoke the order.> 

Shona Robison 
 

131 After section 57, insert— 

<Appeals 

Appeal against orders for medical examination 

 (1) A person mentioned in subsection (2) may appeal to the sheriff principal against the 
making of an order under section 34(1) authorising the medical examination of a person. 

(2) The person referred to in subsection (1) is— 

(a) the person in relation to whom the order applies; or 

(b) any person having an interest in the welfare of such a person. 

 2
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(3) An appeal under this section must be made before the expiry of the period of 7 days 
beginning with the day on which the order appealed against is made. 

(4) On an appeal under this section, the sheriff principal may— 

(a) confirm the order; 

(b) revoke the order; 

(c) modify the order; 

(d) where, before the appeal was made, the medical examination authorised by the 
order had been carried out, make an order declaring that the order was invalid; 

(e) make such other order as the sheriff principal considers appropriate. 

(5) The decision of the sheriff principal on an appeal under this section is final.> 

Section 58 

Shona Robison 
 

132 In section 58, page 40, line 22, leave out <the health board> insert <a health board competent 
person> 

Shona Robison 
 

133 In section 58, page 40, line 22, leave out <direct the revocation of> and insert <revoke> 

Section 59 

Shona Robison 
 

134 In section 59, page 41, line 7, at end insert— 

<(  ) a decision of the sheriff under section (Recall of orders granted in absence of 
person to whom application relates)(7) confirming the order;> 

Shona Robison 
 

135 In section 59, page 41, line 10, leave out <the health board> and insert <a health board competent 
person> 

Shona Robison 
 

136 In section 59, page 41, line 15, leave out <21> and insert <14> 

After section 59 

Shona Robison 
 

137 After section 59, insert— 

<Exclusion orders and restriction orders: further appeal to sheriff principal 

(1) A person who appealed under section 58(2) may, with the leave of the sheriff, appeal 
against a decision mentioned in subsection (2) to the sheriff principal. 

 3
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(2) A decision referred to in subsection (1) is a decision of the sheriff— 

(a) to confirm the exclusion order appealed against; 

(b) to confirm the restriction order appealed against; or 

(c) to modify the order. 

(3) A health board aggrieved by an appeal under section 58(2) may, with the leave of the 
sheriff, appeal against a decision mentioned in subsection (4) to the sheriff principal. 

(4) A decision referred to in subsection (3) is a decision of the sheriff— 

(a) to revoke the exclusion order appealed against; 

(b) to revoke the restriction order appealed against; or 

(c) to modify the order. 

(5) An appeal under this section may be made only on the ground that— 

(a) the sheriff erred in law; 

(b) the decision of the sheriff was not supported by the facts established by the sheriff 
in the appeal. 

(6) On an appeal under this section, the sheriff principal may— 

(a) confirm the order; 

(b) modify the order; 

(c) revoke the order; 

(d) make such other order as the sheriff principal considers appropriate. 

(7) In subsection (6)(b), “modify” is to be construed in accordance with section 48. 

(8) The decision of the sheriff principal on an appeal under this section is final.> 

Section 60 

Shona Robison 
 

138 In section 60, page 41, line 25, leave out <58(2) or, as the case may be,> 

Shona Robison 
 

139 In section 60, page 41, line 26, leave out <sheriff or, as the case may be, the> 

Shona Robison 
 

140 In section 60, page 41, leave out lines 29 to 32 

Shona Robison 
 

141 In section 60, page 41, line 33, leave out <, on an appeal under section 59(2)> 

Shona Robison 
 

142 In section 60, page 41, line 36, after <board> insert <aggrieved by an appeal under section 59(2)> 

 4
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Shona Robison 
 

143 In section 60, page 41, line 36, leave out <sheriff or, as the case may be, the> 

Shona Robison 
 

144 In section 60, page 42, leave out lines 2 to 5 

Shona Robison 
 

145 In section 60, page 42, line 6, leave out <, on an appeal under section 59(2)> 

Shona Robison 
 

146 In section 60, page 42, line 10, leave out <sheriff or> 

Shona Robison 
 

147 In section 60, page 42, line 11, leave out <sheriff or> 

Shona Robison 
 

148 In section 60, page 42, line 12, leave out <sheriff or> 

Shona Robison 
 

149 In section 60, page 42, line 17, at end insert— 

<(  ) The decision of the Court on an appeal under this section is final.> 

Section 61 

Shona Robison 
 

150 In section 61, page 42, line 19, after <59(2)> insert <, (Exclusion orders and restriction orders: 
further appeal to sheriff principal)(1) or (3)> 

Shona Robison 
 

151 In section 61, page 42, line 20, leave out <pending determination of the appeal> 

Section 64 

Shona Robison 
 

152 In section 64, page 44, line 7, after second <person> insert <, without reasonable excuse,> 

Shona Robison 
 

153 In section 64, page 44, line 9, after <person;> insert— 

<(  ) a person authorised by virtue of section 40(1) to remove a person to the place in 
which the person is to be quarantined;> 

 5
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Section 65 

Shona Robison 
 

154 In section 65, page 44, line 12, after <who> insert <, without reasonable excuse,> 

Shona Robison 
 

155 In section 65, page 44, line 18, at end insert <(including any condition imposed in the order)> 

After section 65 

Shona Robison 
 

156 After section 65, insert— 

<Failure to ensure child’s compliance with order 

(1) This section applies where an order mentioned in subsection (2) is made in relation to a 
person who is under 16 (a “child”). 

(2) The order referred to in subsection (1) is— 

(a) an exclusion order; 

(b) a restriction order; or 

(c) a quarantine order. 

(3) A parent of the child who— 

(a) has day-to-day care or control of the child; and 

(b) fails, without reasonable excuse, to ensure that the child does not breach the order, 

 commits an offence. 

(4) Where there is no such parent, a person mentioned in subsection (5) who fails, without 
reasonable excuse, to ensure that the child does not breach the order commits an 
offence. 

(5) The person referred to in subsection (4) is a person who— 

(a) is 16 or over; and 

(b) has (otherwise than— 

(i) by virtue of a contract of employment or other contract with any person; or 

(ii) as a volunteer for a voluntary organisation), 

 day-to-day care or control of the child. 

(6) In proceedings for an offence under subsection (3) or (4), it is a defence for the person to 
prove that the person exercised all due diligence and took all reasonable steps to avoid 
committing the offence.> 

Section 66 

Shona Robison 
 

157 In section 66, page 44, line 23, leave out subsection (1) and insert— 

 6
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<(  ) Nothing in this Part affects the Court of Session’s power under section 32 of the Sheriff 
Courts (Scotland) Act 1971 (c.58) to regulate and prescribe the procedure and practice 
to be followed in any application or appeal under this Part. 

(  ) Without prejudice to the generality of section 32 of that Act, provision may, in 
particular, be made under that section about— 

(a) the manner in which, and time within which, notice of applications for orders is 
given; 

(b) the manner in which, and time within which, notice of orders is given; 

(c) where applications and orders are made in relation to persons who are under 16, 
the persons to whom notice of such applications and orders must be given; 

(d) the circumstances in which the sheriff or, as the case may be, the sheriff principal,  
may determine whether and, if so, where, a hearing is to be held; and 

(e) the place or types of place at which hearings may be held.> 

Section 67 

Shona Robison 
 

226 In section 67, page 45, line 29, leave out from <has> to <health;> in line 30 and insert— 

<(  ) has or carries an organism which causes an infectious disease; or 

(  ) has or carries an infectious disease, 

 which is a risk to human health;> 

Shona Robison 
 

227 In section 67, page 45, line 31, leave out from <has> to end of line 32 and insert— 

<(  ) has or carries an organism which causes an infectious disease; or 

(  ) has or carries an infectious disease, 

 which is a risk to human health.> 

Section 68 

Shona Robison 
 

228 In section 68, page 46, line 14, leave out <things or> and insert <a thing or such> 

Shona Robison 
 

229 In section 68, page 46, leave out line 27 

Section 69 

Shona Robison 
 

230 In section 69, page 47, line 3, leave out <, and any other person authorised by the officer, may> 
and insert <may— 
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(a)> 

Shona Robison 
 

231 In section 69, page 47, line 5, at end insert <; 

(b) on entering premises by virtue of paragraph (a), take any other person authorised 
by the officer and, if the officer has reasonable cause to expect serious obstruction 
in obtaining access, a constable.> 

Shona Robison 
 

177 In section 69, page 47, line 7, at end insert— 

<(  ) An authorised officer who enters any unoccupied premises by virtue of subsection (2) 
must leave the premises as effectively secured against unauthorised entry as the officer 
found them.> 

Section 70 

Shona Robison 
 

232 In section 70, page 47, line 14, leave out <, and any other person authorised by the officer,> 

Shona Robison 
 

233 In section 70, page 47, line 15, at end insert— 

<(  ) on entering premises by virtue of paragraph (a), take any other person authorised 
by the officer and, if the officer has reasonable cause to expect serious obstruction 
in obtaining access, a constable;> 

Section 71 

Shona Robison 
 

234 In section 71, page 47, line 35, after <infected> insert <, infested> 

Shona Robison 
 

235 In section 71, page 48, leave out line 18 

Shona Robison 
 

236 In section 71, page 48, line 21, leave out <, and any other person authorised by the officer,> 

Shona Robison 
 

237 In section 71, page 48, line 22, at end insert— 

<(  ) on entering premises by virtue of paragraph (a), take any other person authorised 
by the officer and, if the officer has reasonable cause to expect serious obstruction 
in obtaining access, a constable;> 

 8

614



Section 73 

Shona Robison 
 

178 In section 73, page 49, line 23, leave out <summary> 

Shona Robison 
 

179 In section 73, page 49, line 24, leave out from <(and> to <officer)> in line 25 

Shona Robison 
 

180 In section 73, page 49, line 26, at end insert— 

<(  ) on entering premises by virtue of paragraph (a), to take any other person 
authorised by the officer and, if the officer has reasonable cause to expect any 
serious obstruction in obtaining access, a constable;> 

Shona Robison 
 

181 In section 73, page 49, line 32, at end insert <; 

(  )  to remove any thing from the premises for the purpose of taking any such step at 
any other place.> 

Shona Robison 
 

182 In section 73, page 49, line 33, leave out from <authorise> to <(c)> in line 34 and insert <grant a 
warrant in relation to a dwellinghouse> 

Shona Robison 
 

183 In section 73, page 49, line 38, leave out <subsection (2)(a)> and insert <this section> 

Shona Robison 
 

184 In section 73, page 50, line 2, at end insert— 

<(  ) An authorised officer who enters any unoccupied premises by virtue of this section must 
leave the premises as effectively secured against unauthorised entry as the officer found 
them.> 

Section 74 

Shona Robison 
 

185 In section 74, page 50, line 13, leave out from <do> to end of line 14 and insert— 

<(  ) take any other person authorised by the officer and, if the officer has reasonable 
cause to expect any serious obstruction in obtaining access, a constable; 

(  ) direct that— 

(i) those premises (or any part of them) are; or 

(ii) any thing in or on them is, 
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 to be left undisturbed (whether generally or in particular respects) for so long as 
the officer considers appropriate; 

(  ) take any step mentioned in section 68(2); 

(  ) remove any thing from the premises for the purpose of taking any such step at any 
other place.> 

Shona Robison 
 

186 In section 74, page 50, line 15, leave out <subsection (2)> and insert <this section> 

Section 75 

Shona Robison 
 

238 In section 75, page 50, line 25, after second <person> insert <, without reasonable excuse,> 

Section 76 

Shona Robison 
 

239 In section 76, page 51, line 2, at end insert <; or 

(  ) section 74(4),> 

Shona Robison 
 

240 In section 76, page 51, line 7, leave out from <declare> to end of line 8 and insert <accept 
payment of sums recoverable under this section by instalments.> 

Shona Robison 
 

241 In section 76, page 51, line 9, leave out subsection (4) and insert— 

<(  ) Sums due by a person under this section are recoverable by the local authority as a civil 
debt.> 

Section 77 

Shona Robison 
 

187 In section 77, page 51, line 19, at end insert <; or 

(  ) section 74(4).> 

Section 78 

Shona Robison 
 

188 In section 78, page 52, line 8, leave out subsection (4) 
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Section 79 

Shona Robison 
 

189 In section 79, page 52, line 24, leave out subsection (5) 

Section 80 

Shona Robison 
 

242 In section 80, page 53, line 2, at end insert— 

<(  ) The decision of the Court on an appeal under this section is final.> 

Section 85 

Shona Robison 
 

243 In section 85, page 55, line 13, after <who> insert <, without reasonable excuse,> 

Section 88 

Shona Robison 
 

244 In section 88, page 56, line 26, after second <authority> insert <(in either case, an “authorised 
officer”)> 

Shona Robison 
 

245 In section 88, page 56, line 27, after <body;> insert— 

<(  ) on entering premises by virtue of paragraph (a), take any other person authorised 
by the authorised officer and, if that officer has reasonable cause to expect any 
serious obstruction in obtaining access, a constable;> 

Shona Robison 
 

246 In section 88, page 56, line 37, after second <person> insert <, without reasonable excuse,> 

Section 89 

Shona Robison 
 

205 In section 89, page 57, line 5, leave out from <implementing> to end of line 7 and insert— 

<(  ) giving effect to— 

(i) the International Health Regulations; 

(ii) any other international agreements relating to the spread of infectious 
disease or contamination, 

 so far as they have effect in or as regards Scotland; 

(  ) protecting public health from risks arising from vehicles— 
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(i) arriving in Scotland; 

(ii ) leaving Scotland.> 

Shona Robison 
 

206 In section 89, page 57, line 8, leave out <Provision> and insert <Regulations> 

Shona Robison 
 

207 In section 89, page 57, line 8, at end insert <make provision> 

Shona Robison 
 

208 In section 89, page 57, line 8, at end insert— 

<(  ) for persons to be— 

(i) medically examined; 

(ii) quarantined; 

(iii) detained; 

(  ) for persons to be required to provide information or answer questions (including 
information or questions relating to health); 

(  ) for vehicles to be detained; 

(  ) for prohibitions or restrictions on— 

(i) the entry and departure of persons or things; 

(ii) the arrival and leaving of vehicles; 

(  ) for things to be— 

(i) inspected; 

(ii) tested; 

(iii) detained; 

(iv) destroyed; 

(  ) for persons, vehicles or things to be— 

(i) disinfected; 

(ii) disinfested; 

(iii) decontaminated; 

(  ) for the imposition of obligations on— 

(i) masters of ships; 

(ii) pilots of aircraft; 

(iii) other persons on board vehicles; 

(iv) owners and managers of ports and airports;> 

Shona Robison 
 

209 In section 89, page 57, line 9, leave out <confer> and insert <conferring> 
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Shona Robison 
 

210 In section 89, page 57, line 10, after <on> insert <the> 

Shona Robison 
 

211 In section 89, page 57, line 12, leave out <create> and insert <creating> 

Shona Robison 
 

212 In section 89, page 57, line 13, leave out <permit> and insert <permitting> 

Shona Robison 
 

213 In section 89, page 57, line 22, leave out <5> and insert <2> 

Shona Robison 
 

214 In section 89, page 57, line 26, at end insert <and includes a recommendation issued under those 
Regulations> 

Before section 90 

Helen Eadie 
 

202 Before section 90, insert— 

<Licensing of sunbed premises 

(1) The Civic Government (Scotland) Act 1982 (c.45) is amended as follows. 

(2) In section 7(2), after paragraph (a) insert— 

“(aa) in a case where the licence is a sunbed premises licence and the 
condition is attached under section 41B(4) of this Act, to a fine not 
exceeding level 4 on the standard scale;”. 

(3) In section 9(1), for the words “section 41A” substitute “sections 41A and 41B”. 

(4) After section 41A, insert— 

“41B Sunbed premises licences 

(1) A licence, to be known as a “sunbed premises licence”, is required for the use 
of premises as sunbed premises. 

(2) In this section–– 

“operator” means the person having management or control of the sunbed 
premises; 

“sunbed” means an electrically-powered device designed to produce 
tanning of the skin by the emission of artificial ultraviolet radiation; and 

“sunbed premises” means premises in which persons are permitted to use 
a sunbed for payment. 

 13

619



(3) For the purposes of this section, sub-paragraphs (1) and (2) of paragraph 5 of 
Schedule 1 to this Act do not apply; instead, where an application for the grant 
or renewal of a sunbed premises licence has been made to a licensing authority, 
they shall, in accordance with subsections (4) and (5) below and the remaining 
provisions of that paragraph— 

(a) grant or renew the licence subject to conditions; or 

(b) refuse to grant or renew the licence. 

(4) Every sunbed premises licence is subject to the following conditions— 

(a) persons under 18 are prohibited from using a sunbed on the sunbed 
premises to which the licence relates; 

(b) persons are prohibited from using a sunbed without supervision on the 
sunbed premises to which the licence relates; 

(c) the operator of the sunbed premises to which the licence relates shall— 

(i) provide to any person who proposes to use a sunbed on those 
premises, on each occasion on which that person proposes to use a 
sunbed on those premises, such information regarding the effects 
on health of sunbed use as may be prescribed in accordance with 
subsection (6); and 

(ii) display a notice containing such information as may be prescribed  
in accordance with subsection (6) in a position where it is readily 
visible to persons proposing to use a sunbed on those premises. 

(5) The Scottish Ministers may by regulations prescribe further conditions as 
conditions which a licensing authority may, at the authority’s discretion, 
impose on the granting or renewal of a sunbed premises licence. 

(6) The Scottish Ministers may by regulations prescribe— 

(a) the information which is to be— 

(i) provided under subsection (4)(c)(i); 

(ii) contained in the notice mentioned in subsection (4)(c)(ii); 

(b) the form and manner in which— 

(i) the information mentioned in subsection (4)(c)(i) is to be provided, 

(ii) the notice mentioned in subsection (4)(c)(ii) is to be displayed. 

(7) Regulations under subsection (5) or (6) are to be made by statutory instrument; 
and a statutory instrument containing such regulations is subject to annulment 
in pursuance of a resolution of the Scottish Parliament.”.> 

Section 90 

Ken Macintosh 
 

1 Leave out section 90 and insert— 
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<REGULATION OF PROVISION OF SUNBEDS 

Offences 

Prohibition on allowing use of sunbeds by persons under 18 

(1) An operator of sunbed premises who, without reasonable excuse, allows a person who is 
under 18 to use a sunbed on those premises commits an offence. 

(2) In proceedings for an offence under subsection (1), it is a defence for the operator to 
show that— 

(a) the operator believed the person to be 18 or over; and 

(b) the operator had taken reasonable steps to establish the person’s age. 

(3) For the purposes of subsection (2)(b), the operator is to be treated as having taken 
reasonable steps to establish the person’s age if (and only if)— 

(a) the operator was shown any of the documents mentioned in subsection (4); and 

(b) that document would have convinced a reasonable person. 

(4) The documents referred to in subsection (3)(a) are any document appearing to be— 

(a) a passport; 

(b) a European Union photocard driving licence; or 

(c) such other document (or description of document) as may be prescribed. 

(5) In subsections (2)(a) and (b) and (3), references to the operator include an employee or 
agent of the operator.> 

Helen Eadie 
 

203 Leave out section 90 

After section 90 

Ken Macintosh 
 

2 After section 90, insert— 

<Prohibition on sale or hire of sunbeds to persons under 18 

(1) A person (the “seller”) who, without reasonable excuse, sells a sunbed to a person who 
is under 18 commits an offence. 

(2) A person (the “hirer”) who, without reasonable excuse, hires a sunbed to a person who 
is under 18 commits an offence. 

(3) In proceedings for an offence under subsection (1) or (2), it is a defence for the seller or 
hirer to show that— 

(a) the seller or hirer believed the person to be 18 or over; and 

(b) the seller or hirer had taken reasonable steps to establish the person’s age. 

(4) For the purposes of subsection (3)(b), the seller or hirer is to be treated as having taken 
reasonable steps to establish the person’s age if (and only if)— 

(a) the seller or hirer was shown any of the documents mentioned in subsection (5); 
and 
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(b) that document would have convinced a reasonable person. 

(5) The documents referred to in subsection (4)(a) are any document appearing to be— 

(a) a passport; 

(b) a European Union photocard driving licence; or 

(c) such other document (or description of document) as may be prescribed. 

(6) In subsections (3)(a) and (b) and (4), references to the seller or hirer include an 
employee or agent of the seller or hirer.> 

Ken Macintosh 
 

3 After section 90, insert— 

<Remote sale or hire of sunbeds 

(1) This section applies where, in connection with the sale or hire of a sunbed, the premises 
where the order for the sunbed is taken are not the same as the premises from which the 
sunbed is despatched for delivery in pursuance of the sale or hire. 

(2) Subject to subsection (3), the sale or hire is to be treated, for the purposes of section 
(Prohibition on sale or hire of sunbeds to persons under 18), as taking place on the 
premises where the order was taken. 

(3) Where— 

(a) the premises where the order for the sunbed is taken are not in Scotland; and 

(b) the premises from which the sunbed is despatched are in Scotland, 

 the sale or hire is to be treated, for the purposes of section (Prohibition on sale or hire of 
sunbeds to persons under 18), as taking place on the premises from which the sunbed is 
despatched.> 

Ken Macintosh 
 

4 After section 90, insert— 

<Prohibition on allowing unsupervised use of sunbeds 

(1) An operator of sunbed premises who, without reasonable excuse, allows a person to use 
a sunbed on those premises without supervision commits an offence. 

(2) In subsection (1), the requirement for supervision is met if the operator (or an employee 
or agent of the operator) is present on the sunbed premises at any time a person is using 
a sunbed on those premises. 

(3) In proceedings for an offence under subsection (1), it is a defence for the operator to 
prove that the operator (or an employee or agent of the operator) exercised all due 
diligence and took all reasonable steps to avoid committing the offence.> 

Ken Macintosh 
 

5 After section 90, insert— 

<Medical use of sunbeds 

(1) The Scottish Ministers may, by regulations, make provision regarding the application of 
this Part to sunbeds used for medical purposes. 
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(2) Regulations under subsection (1) may, in particular, make provision— 

(a) as to what is (and is not) a sunbed; 

(b) as to what are (and are not) sunbed premises; 

(c) as to circumstances in which the provisions of this Part do (and do not) apply. 

(3) Regulations under subsection (1) may modify any enactment (including this Act).> 

Ken Macintosh 
 

6 After section 90, insert— 

<Duty to provide information to sunbed users 

(1) An operator of sunbed premises who, without reasonable excuse, fails to comply with 
the requirement in subsections (2) and (3) commits an offence. 

(2) The operator must provide a person who proposes to use a sunbed on sunbed premises 
with such information regarding the effects on health of sunbed use as may be 
prescribed in accordance with subsection (5). 

5 

10 

15 

5 

10 

(3) That information is to be provided each time the person proposes to use a sunbed on 
those premises. 

(4) In proceedings for an offence under subsection (1), it is a defence for the operator to 
prove that the operator (or an employee or agent of the operator) exercised all due 
diligence and took all reasonable steps to avoid committing the offence. 

(5) The Scottish Ministers may prescribe— 

(a) the information which is to be provided; 

(b) the form and manner in which that information is to be provided.> 

Ken Macintosh 
 

6A As an amendment to amendment 6, line 14, at end insert <(which must not include reference to 
any beneficial effect on health of sunbed use)> 

Ken Macintosh 
 

7 After section 90, insert— 

<Duty to display information notice 

(1) An operator of sunbed premises who, without reasonable excuse, fails to comply with 
the requirement in subsection (2) commits an offence. 

(2) That requirement is to display a notice— 

(a)  containing such information as may be prescribed in accordance with subsection 
(4); 

(b) in a position where it is readily visible to persons proposing to use a sunbed on the 
premises. 

(3) In proceedings for an offence under subsection (1), it is a defence for the operator to 
prove that the operator (or an employee or agent of the operator) exercised all due 
diligence and took all reasonable steps to avoid committing the offence. 

(4) The Scottish Ministers may prescribe— 
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(a) the information which the notice is to contain; 

(b) the form and manner of display of the notice.> 15 

Ken Macintosh 
 

7A As an amendment to amendment 7, line 14, at end insert <(which must not include reference to 
any beneficial effect on health of sunbed use)> 

Ken Macintosh 
 

8 After section 90, insert— 

<Enforcement 

Power to enter premises 

(1) An authorised officer of a local authority may enter and inspect any premises in the area 
of that authority in order to ascertain whether an offence under section (Prohibition on 
allowing use of sunbeds by persons under 18), (Prohibition on sale or hire of sunbeds to 
persons under 18), (Prohibition on allowing unsupervised use of sunbeds), (Duty to 
provide information to sunbed users) or (Duty to display information notice) has been or 
is being committed there. 

(2) The power in subsection (1) may be exercised only at a reasonable time. 

(3) The authorised officer must, if requested to do so, produce a document showing that 
officer’s authority. 

(4) When exercising the power in subsection (1), an authorised officer may take a constable 
if the authorised officer has reasonable cause to expect any serious obstruction in 
obtaining access. 

(5) An authorised officer may— 

(a) require the production of (or, where the information is recorded electronically, the 
furnishing of extracts from) any records which it is necessary for the authorised 
officer to see for the purposes of this Part; and 

(b) inspect and take copies of, or of any entry in, the records. 

(6) Nothing in subsection (5) compels the production by any person of a document subject 
to legal privilege. 

(7) A document subject to legal privilege means a communication— 

(a) between a professional legal adviser and the adviser’s client; or 

(b) made in connection with or in contemplation of legal proceedings and for the 
purpose of those proceedings, 

which would, in legal proceedings, be protected from disclosure by virtue of any rule of 
law relating to confidentiality of communications. 

(8) A person commits an offence if the person, without reasonable excuse— 

(a) intentionally obstructs an authorised officer in the exercise of powers under 
subsection (1); 

(b) fails to comply with a requirement made under subsection (5). 
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(9) In proceedings for an offence under subsection (8), it is a defence for the person to 
prove that the person exercised all due diligence and took all reasonable steps to avoid 
committing the offence.> 

Ken Macintosh 
 

9 After section 90, insert— 

<Power to enter premises: entry to dwellinghouses 

(1) Where an authorised officer proposes, in the exercise of the power conferred by section 
(Power to enter premises)(1), to enter a dwellinghouse, the conditions set out in 
subsections (2) and (3) must be satisfied. 

(2) The first condition is that the authorised officer has given 48 hours’ notice of the 
proposed entry to a person who appears to the authorised officer to be the occupier of 
the premises. 

(3) The second condition is that the person who appears to be the occupier has consented. 

(4) In this section, “dwellinghouse” means any premises or part of premises which are 
wholly or mainly occupied as a person’s dwelling.> 

Ken Macintosh 
 

10 After section 90, insert— 

<Power to require identification of operator 

(1) Where an authorised officer of a local authority has reason to believe that an operator of 
sunbed premises in the area of that local authority is committing or has committed an 
offence under section (Prohibition on allowing use of sunbeds by persons under 18), 
(Prohibition on allowing unsupervised use of sunbeds), (Duty to provide information to 
sunbed users) or (Duty to display information notice), the authorised officer may require 
any person on those premises to give the name and address of the operator. 

(2) When making a requirement under subsection (1), the authorised officer must inform the 
person— 

(a) that the officer has reason to believe that the operator is committing or has 
committed an offence under section (Prohibition on allowing use of sunbeds by 
persons under 18), (Prohibition on allowing unsupervised use of sunbeds), (Duty 
to provide information to sunbed users) or (Duty to display information notice); 
and 

(b) that failure to comply with the requirement may be an offence. 

(3) A person commits an offence if the person, without reasonable excuse, fails to comply 
with a requirement made under subsection (1). 

(4) In proceedings for an offence under subsection (3), it is a defence for the person to 
prove that the person exercised all due diligence and took all reasonable steps to avoid 
committing the offence.> 

Ken Macintosh 
 

11 After section 90, insert— 
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<Fixed penalties for offences under section (Prohibition on allowing use of sunbeds by 
persons under 18), (Prohibition on allowing unsupervised use of sunbeds), (Duty to 
provide information to sunbed users) or (Duty to display information notice) 

(1) Where an authorised officer of a local authority has reason to believe that an operator of 
sunbed premises in the area of that authority has committed an offence under section 
(Prohibition on allowing use of sunbeds by persons under 18), (Prohibition on allowing 
unsupervised use of sunbeds), (Duty to provide information to sunbed users) or (Duty to 
display information notice), the authorised officer may give the operator a notice (a 
“fixed penalty notice”) offering the operator the opportunity of discharging any liability 
to conviction for that offence by payment of a fixed penalty. 

(2) A fixed penalty notice must— 

(a) identify the offence to which it relates; and 

(b) give reasonable particulars of the circumstances alleged to constitute the offence. 

(3) A fixed penalty notice must also state— 

(a) the amount of the fixed penalty; 

(b) the period within which it may be paid; 

(c) the— 

(i) person to whom; and 

(ii) address at which, 

 payment may be made; 

(d) the method or methods by which payment may be made; 

(e) the consequences of not making payment before the end of the period for payment 
of the fixed penalty. 

(4) The amount of the fixed penalty is— 

(a) in the case of an offence under section (Prohibition on allowing use of sunbeds by 
persons under 18), £100; 

(b) in the case of an offence under section (Prohibition on allowing unsupervised use 
of sunbeds), (Duty to provide information to sunbed users) or (Duty to display 
information notice), £50. 

(5) The period for payment of the fixed penalty is 28 days beginning with the day on which 
the notice was given. 

(6) The local authority may extend the period for payment of the fixed penalty in any 
particular case if they consider it appropriate to do so, by giving notice to the operator. 

(7) No proceedings for an offence under section (Prohibition on allowing use of sunbeds by 
persons under 18), (Prohibition on allowing unsupervised use of sunbeds), (Duty to 
provide information to sunbed users) or (Duty to display information notice) may be 
commenced before the end of the period for payment of the fixed penalty. 

(8) No such proceedings may be commenced or continued if payment of the penalty is made 
before the end of the period for payment or is accepted by the local authority after the 
end of that period. 
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(9) In proceedings for an offence under section (Prohibition on allowing use of sunbeds by 
persons under 18), (Prohibition on allowing unsupervised use of sunbeds), (Duty to 
provide information to sunbed users) or (Duty to display information notice), a 
certificate which— 

(a) purports to be signed by or on behalf of a person having responsibility for the 
financial affairs of the local authority; and 

(b) states that payment of the amount specified in the fixed penalty notice was or was 
not received by the expiry of the period within which that fixed penalty may be 
paid, 

is sufficient evidence of the facts stated. 

(10) Any sum received by a local authority under this section accrues to that authority. 

(11) The Scottish Ministers may by regulations— 

(a) provide that fixed penalty notices may not be given in such circumstances as may 
be prescribed; 

(b) provide for the form of a fixed penalty notice; 

(c) provide for the method or methods by which fixed penalties may be paid; 

(d) modify subsection (4) so as to substitute a different amount (not exceeding level 2 
on the standard scale) for an amount for the time being specified there; 

(e) modify subsection (5) so as to substitute a different period for the period for the 
time being specified there; 

(f) provide for the keeping of accounts, and the preparation and publication of 
statements of account relating to fixed penalties under this section.> 

Ken Macintosh 
 

12 After section 90, insert— 

<Withdrawal of notices 

(1) The local authority must consider any representations made by or on behalf of the 
recipient of a fixed penalty notice and decide in all the circumstances whether to 
withdraw the notice. 

(2) Where a fixed penalty notice is withdrawn in accordance with subsection (1)— 

(a) the local authority must give notice of the withdrawal to the person to whom the 
fixed penalty notice was given; 

(b) the local authority must repay any amount which has been paid under the fixed 
penalty notice; and 

(c) no proceedings are to be commenced or continued against that person for the 
offence in question.> 

Ken Macintosh 
 

13 After section 90, insert— 

<Penalties for offences under Part 8 

 Any person who commits an offence under this Part is liable, on summary conviction, to 
a fine not exceeding level 4 on the standard scale.> 
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Ken Macintosh 
 

14 After section 90, insert— 

<Interpretation 

Interpretation of Part 8 

In this Part— 

  “authorised officer” means an officer of a local authority authorised for the 
purposes of this Part; 

 “operator” means the person having management or control of sunbed premises; 

  “sunbed” means an electrically-powered device designed to produce tanning of 
the skin by the emission of artificial ultraviolet radiation; and 

 “sunbed premises” means premises in which persons are permitted to use a 
sunbed for payment.> 

Section 98 

Shona Robison 
 

215 In section 98, page 62, line 16, leave out subsection (1) 

Shona Robison 
 

216 In section 98, page 62, line 19, leave out <under subsection (1)> and insert <held by it> 

Shona Robison 
 

217 In section 98, page 62, line 23, leave out <under subsection (1)> and insert <held by it> 

Shona Robison 
 

218 In section 98, page 62, line 25, at end insert— 

<(3A) An employee of the relevant authority authorised by it to make the disclosure or any 
other person so authorised may disclose information under subsection (2) or (3). 

(3B) Information may be disclosed— 

(a) in the case of disclosure under subsection (2), to any employee of the other 
relevant authority authorised by it to receive the information or to any other 
person so authorised; 

(b) in the case of disclosure under subsection (3), to any employee of the other person 
authorised by that other person to receive the information or to any other person 
so authorised. 

(3C) Information may be disclosed under subsection (2) or (3) despite any prohibition or 
restriction on such disclosure imposed by or under any enactment or rule of law. 

(3D) But subsection (3C) does not affect the application of the Data Protection Act 1998 
(c.29) to disclosure of information under subsection (2) or (3).> 
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Shona Robison 
 

219 In section 98, page 62, line 27, leave out <subsection (1)> and insert <this section> 

Shona Robison 
 

220 In section 98, page 62, line 28, leave out subsections (5) and (6) 

Shona Robison 
 

221 In section 98, page 63, line 2, at end insert— 

<(  ) Regulations under subsection (8) may modify any enactment (including this Act).> 

Section 101 

Shona Robison 
 

158 In section 101, page 63, line 38, at beginning insert— 

<(  ) Subject to subsection (2),> 

Ken Macintosh 
 

15 In section 101, page 63, line 38, after <Act> insert <(except Part 8)> 

Shona Robison 
 

222 In section 101, page 64, line 3, leave out <5> and insert <2> 

Shona Robison 
 

159 In section 101, page 64, line 4, at end insert— 

<(2) Any person who commits an offence under section 65(1) or (Failure to ensure child’s 
compliance with order)(3) or (4) in relation to an exclusion or restriction order is liable, 
on summary conviction, to imprisonment for a period not exceeding 12 months or a fine 
not exceeding level 5 on the standard scale or both.>  

After section 101 

Shona Robison 
 

190 After section 101, insert— 

<Form of applications etc. 

 The Scottish Ministers may, by regulations, prescribe the form of any application or 
order under this Act.> 

Section 102 

Shona Robison 
 

223 In section 102, page 64, line 12, at end insert— 
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<(  ) The Scottish Ministers must, before making regulations under this Act, consult, in so far 
as it is reasonably practicable to do so, such persons as they consider appropriate.> 

Jamie Stone 
 

204 In section 102, page 64, line 15, after <under> insert— 

<(  ) section 25(3) which modify an Act of Parliament or Act of the Scottish 
Parliament; or 

(  )> 

Helen Eadie 
 

191 In section 102, page 64, line 15, after <section> insert <3(4) or>  

Ken Macintosh 
 

16 In section 102, page 64, line 15, after <89(1)> insert <or section (Fixed penalties for offences 
under section (Prohibition on allowing use of sunbeds by persons under 18), (Prohibition on 
allowing unsupervised use of sunbeds), (Duty to provide information to sunbed users) or (Duty to 
display information notice))(11)> 

Shona Robison 
 

224 In section 102, page 64, line 17, at end insert— 

<(5) Subsection (4) does not apply to regulations made under section 89(1) if the Scottish 
Ministers consider that the regulations need to be made urgently. 

(6) Where subsection (5) applies, the regulations (the “emergency regulations”)— 

(a) must be laid before the Scottish Parliament; and 

(b) cease to have effect at the expiry of the period of 28 days beginning with the date 
on which the regulations were made unless, before the expiry of that period, the 
regulations have been approved by a resolution of the Parliament. 

(7) Subsection (6)(b) does not apply in relation to regulations which— 

(a) revoke (in whole or in part) emergency regulations; and 

(b) do— 

(i) nothing else; or 

(ii) nothing else except make provision incidental or supplementary to the 
revocation. 

(8) In calculating any period of 28 days for the purposes of subsection (6)(b), no account is 
to be taken of any period during which the Scottish Parliament is— 

(a) dissolved; or 

(b) in recess for more than 4 days. 

(9) Where emergency regulations cease to have effect under subsection (6)(b), that does 
not— 

(a) affect anything previously done by reference to the regulations; 

(b) prevent new emergency regulations being made to the same or similar effect.> 
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Section 107 

Shona Robison 
 

225 In section 107, page 66, line 8, leave out subsections (5) and (6) 

Long Title 

Ken Macintosh 
 

17 In the long title, page 1, line 3, leave out from <enable> to <sunbeds> in line 4 and insert <make 
provision relating to the regulation of provision of sunbeds> 
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Public Health etc. (Scotland) Bill 
 

2nd Groupings of Amendments for Stage 2 
 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

• the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted; 

• a list of any amendments already debated; 
• the text of amendments to be debated on the second day of Stage 2 

consideration, set out in the order in which they will be debated.  THIS 
LIST DOES NOT REPLACE THE MARSHALLED LIST, WHICH 
SETS OUT THE AMENDMENTS IN THE ORDER IN WHICH 
THEY WILL BE DISPOSED OF. 

 
 

Groupings of amendments 
 

Recall of Part 4 orders 
130, 134 

Period for appeals against quarantine and hospital detention orders 
136 

Exclusion and restriction orders: appeal to sheriff principal 
137, 138, 139, 140, 141, 142, 143, 144, 145, 146, 147, 148, 150 

Effect of appeals 
149, 151, 242 

Offences under Part 4, Part 5 and Part 6 
152, 153, 154, 155, 156, 238, 243, 246, 158, 159  

Minor amendments to Part 5 
226, 227, 228, 234 

Disinfection etc. of premises and things: forms of notice 
229, 235 

Powers of entry under Part 5 and Part 6 
230, 231, 232, 233, 236, 237, 244, 245 

Recovery of expenses by local authority 
239, 240, 241 

International health regulations 
205, 206, 207, 208, 209, 210, 211, 212, 214, 224 
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Penalties for offences 
213, 222 

Regulation of provision of sunbeds 
202, 1, 203, 2, 3, 4, 5, 6, 6A, 7, 7A, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17 

Disclosure of information 
215, 216, 217, 218, 219, 220, 221 

Duty to consult on regulations 
223 

Regulations and orders: procedure 
191 

Crown application: national security 
225 

 
Amendments already debated 

 
Powers of investigators etc. under Parts 3 and 5 
With 43 – 177, 179, 180, 181, 182, 183, 184, 185, 186, 187 
 
Conferring of further powers on investigators: extent and procedure 
With 198 – 204 
 
Procedure for applications etc. 
With 46 – 157, 178, 188, 189, 190 
 
Orders for medical examination: appeals and reviews 
With 65 – 131  
 
Review etc. of orders under Part 4: role of health board competent person 
With 104 – 124, 125, 126, 127, 128, 129, 132, 133, 135 
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HEALTH AND SPORT COMMITTEE 

EXTRACT FROM THE MINUTES 

14th Meeting, Session 3 (2008) 
 

Wednesday 14 May 2008 
 
Present: 
 
Helen Eadie  Ross Finnie (Deputy Convener) 

Joe Fitzpatrick (Committee substitute) Christine Grahame (Convener) 

Rhoda Grant Michael Matheson 
Mary Scanlon Dr Richard Simpson 

Also present: Shona Robison (Minister for Public Health). 

Apologies were received from: Ian McKee. 

The meeting opened at 10.00 am. 

Public Health etc. (Scotland) Bill: The Committee took evidence from— 

Kathy Banks, Chief Executive, The Sunbed Association;  

Ron Culley, Policy Manager, COSLA; 

Lene Priess, Director, Consol Suncenter plc; and 

Alastair Shaw, Society of Chief Officers of Environmental Health in Scotland. 

Public Health etc. (Scotland) Bill: The Committee considered the Bill at Stage 2 
(Day 2). 

 The following amendments were agreed to (without division): 124, 125, 126, 127, 
128, 129, 130, 131, 132, 133, 134, 135, 136, 137, 138, 139, 140, 141, 142, 143, 
144, 145, 146, 147, 148, 149, 150, 151, 152, 153, 154, 155, 156, 157, 226, 227, 
228, 229, 230, 231, 177, 232, 233, 234, 235, 236, 237, 178, 179, 180, 181, 182, 
183, 184, 185, 186, 238, 239, 240, 241, 187, 188, 189, 242, 243, 244, 245, 246, 
205, 206, 207, 208, 209, 210, 211, 212, 213 and 214. 

  Sections 56, 57, 62, 63, 72, 81, 82, 83, 84, 86 and 87 were agreed to without 
amendment. 

 Sections 54, 55, 58, 59, 60, 61, 64, 65, 66, 67, 68, 69, 70, 71, 73, 74, 75, 76, 77, 
78, 79, 80, 85, 88 and 89 were agreed to as amended. 

The Committee ended consideration of the Bill for the day section 89 having been 
agreed to. 
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Scottish Parliament 

Health and Sport Committee  
Wednesday 14 May 2008 

[THE CONV ENER opened the meeting at 10:00] 

Public Health etc (Scotland) Bill 
The Convener (Christine Grahame): Welcome 

to the 14th meeting in 2008 of the Health and Sport  
Committee. I remind members to switch off their 
mobile phones and BlackBerrys. 

Joe FitzPatrick is attending the meeting as a 
committee substitute, as he has previously done.  
Apologies have been received from Ian McKee 
and Ken Macintosh, who has a great interest—that  
is an understatement—in our evidence on 
sunbeds. Ken has an Education, Lifelong Learning 
and Culture Committee commitment; such things 
often happen. He will no doubt read the evidence 
in the Official Report.  

Agenda item 1 is the Public Health etc  
(Scotland) Bill. In its stage 1 report on the bill, the 
committee said that it may seek further evidence 
on the regulation of sunbeds once the anticipated 
amendments had been lodged. As members  
know, Ken Macintosh and Helen Eadie have now 
lodged amendments, which are scheduled to be 
disposed of at next week’s meeting. The 
committee has received written evidence on the 
amendments from several organisations—I refer 
members to paper HS/S3/08/14/1, which was 
circulated yesterday. It is expected that additional 
evidence from the Law Society of Scotland and 
the Scottish Retail Consortium will be submitted 
ahead of next week’s meeting.  

We thank our witnesses for taking the trouble to 
come to the meeting and for their written evidence,  
which we were given at very short notice but which 
has been extremely useful to committee members.  

I welcome Kathy Banks from the Sunbed 
Association, Ron Culley from the Convention of 
Scottish Local Authorities, Lene Priess from 
Consol Suncenter plc, and Alastair Shaw from the 
Society of Chief Officers of Environmental Health 
in Scotland. Each witness may make a short  
opening statement if they wish to, although they 
should not feel obliged to do so. 

Ron Culley (Convention of Scotti sh Local  
Authorities): Further to a meeting of the Health 
and Sport Committee in February, COSLA was 
asked to communicate its views on sunbed 
licensing. We undertook to communicate with our 
politicians on the matter, and have also 

communicated with professional advisers,  
including Alastair Shaw and his colleagues. We 
then engaged COSLA’s health and wellbeing 
executive group for a view, as detailed in our 
written submission. In general, our elected 
members are in favour of stronger regulation and 
would support any licensing scheme that was 
introduced.  

Kathy Banks (Sunbed Association):  
Obviously, I have seen Ken Macintosh’s  

amendments and Helen Eadie’s amendments, on 
national licensing. The amendments seem to 
duplicate one another, and it is obvious that both 
sets are not needed. In that context, we prefer Ken 
Macintosh’s amendments. The only issue that we 
have with them relates to the proposed age 
restriction on the use of sunbeds. There has 
always been an age restriction in the Sunbed 
Association’s regulations. We would support a 
restriction on people under 16, not 18, using 
sunbeds. 

Lene Priess (Consol Suncenter plc): I wil l  
make a short statement, if I may. Consol 
Suncenter is the leading tanning salon business in 
Europe. We operate 350 tanning salons 
throughout Europe, 23 of which are in Scotland.  
We are at the forefront of fully automated, self-
service tanning centres. We brought the concept  
to the United Kingdom in the mid-1990s. The 
majority of our salons are partially supervised,  
allowing customers to choose and pay for their 
sunbed sessions themselves. Therefore, we have 
an interest in the amendments that seek to outlaw 
the operation of unsupervised sunbeds.  

As members may have noticed from my written 
submission, our concern focuses on two main 
points. First, outlawing partially supervised 
premises will not reduce malignant melanoma 
rates as intended. Secondly, an opportunity to 
protect consumers is being missed.  

On the first point, the role of partially staffed 
premises needs to be put into perspective.  
Partially staffed premises account for a recorded 
32 salons out of 730 in Scotland. Those numbers  
are from January 2008 and were obtained under 
the freedom of information legislation. We operate 
23 of those 32 salons. Absolutely no evidence has 
come forward to show how that small number of 
premises could be a factor in the increase of 
malignant melanoma. Indeed, despite our 
repeated requests, no evidence that fully staffed 
studios are safer than partially staffed ones has 
been forthcoming. We believe that our studios are 
among the safest in the country. We voluntarily  
comply with the latest European Union safety  
standards, which strictly limit the output of or 
emissions from sunbeds, making it extremely  
difficult for someone to burn in a Consol salon—
and it is repeated burning, not exposure to 
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ultraviolet  radiation, that  increases one’s risk of 

developing malignant melanoma.  

On the second point, the proposals in the 
amendments would close modern salons such as 
ours, but premises that use outdated, high-
emission sunbeds, which pose a risk of skin 
damage, would remain perfectly legal. There is an 
opportunity to protect consumers that the 
legislation, as drafted, is completely missing.  
Consol has, therefore, called on the Scottish 
Government to implement the July 2007 EU 
declaration, which would limit the maximum output  
of all new sunbeds. Consol believes that, to 
minimise the risk of burning in any salon, those 
safety standards should be extended to cover all  
sunbeds, irrespective of age.  

In summary, we would be deeply concerned if 
legislative changes were passed the effect of 
which would be to close the safest, most modern 
salons in operation while leaving operators that  
use high-emission equipment free to carry on 
regardless. In our view, that would defeat the aim 
of the bill. 

Alastair Shaw (Society of Chief Officers of 
Environmental Health in Scotland): Throughout  
the progress of the bill, when asked, the society  
has consistently expressed a preference for a 
national licensing scheme. I have no particular 
issue with the responses from Consol Suncenter 
and the Sunbed Association, both of whose written 
submissions emphasise strongly the importance of 
high quality in relation to the running of premises 
or facilities. Our view is that a national licensing 
scheme would achieve that aim. The view that is  
expressed in the written submission from the 
Royal Environmental Health Institute of Scotland 
clearly—and, perhaps, more eloquently than our 
submission—suggests that a combination of Ken 
Macintosh’s proposed provisions and Helen 
Eadie’s proposed provisions would give us the 
best balance. 

Mary Scanlon (Highlands and Islands) (Con): 
I want to focus on Lene Priess’s written 
submission, which goes to the heart of the matter.  
I cannot understand why you are calling on the 
Scottish Government to implement the July 2007 
EU declaration, which is about the safety of 
salons. As you say, the problems are caused by 
repeated burning and outdated equipment. 

My reading of the declaration is that it should 
have been applied six months after its publication,  
so the recommendation should have been 
implemented in Scotland in January. I am not sure 
whether I am asking the right people about this,  
but I am concerned that we might pass legislation 
that bans people from salons but does not attempt 
to deal with the outdated equipment that might  
lead to an increase in malignant melanomas. Is  
the Government planning to implement the 

declaration? If we pass this legislation, can we be 
assured that tanning salons will have up-to-date 
equipment that is safe for use? 

Kathy Banks: The EU declaration, which sets a 
maximum irradiance level for sunbeds, was 
published in January 2007. However, it is not 
legally binding; it simply makes a 
recommendation. The Electrical Equipment 
(Safety) Regulations 1994 are applicable to the 
whole of the UK and basically stipulate that any 
electrical equipment placed on the market must be 
safe. Any sunbed that is traded must be deemed 
safe under those regulations; if its irradiance level 
is above that set out in the EU declaration, it is, 
under the terms of the declaration, regarded as 
unsafe. As far as the UK Government is  
concerned, the relevant regulations are already in 
force. The EU declaration, which will become a 
legal document through the revised and soon-to-
be-published European manufacturing standard,  
will provide a means for prosecuting a 
manufacturer who trades a sunbed with an 
irradiance level that is above that set out in the EU 
declaration and is therefore deemed to be unsafe. 

Have I explained that clearly enough? 

The Convener: You have, for me. 

If I heard you correctly, the declaration precedes 
a recommendation.  

Kathy Banks: No, no, no—the EU declaration is  
not a legally binding document. 

The Convener: I know that. My question is  
whether an EU declaration precedes a 
recommendation rather than a directive. My 
understanding is that a directive is binding,  
whereas the implementation of a recommendation 
is at one’s discretion.  

Kathy Banks: The EU declaration is basically a 
recommendation. It has no legal status. 

The Convener: I know the difference between a 
recommendation and a directive.  

Lene Priess: The intention behind the 
recommendation was to limit burning from 
sunbeds. 

The Convener: We are t rying to establish the 
force of the declaration. Mary Scanlon’s question 
suggested that the UK or Scottish Government 
was obliged to implement the declaration. Is that  
the case? 

Lene Priess: No. 

The Convener: I simply wanted to clarify its  
legal status. 

Lene Priess: Other European countries are 
imposing the standards that are set out in the 
declaration on all old and new sunbeds. 
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Mary Scanlon: I should say that one of the 
footnotes in the Consol Suncenter submission 
says: 

―The recommendations shall be applied w ith effect six 
months from the publication of this Dec laration.‖  

However, I understand the point.  

In light of Kathy Banks’s comments about  
equipment that is potentially unsafe, has high UV 
levels and can cause malignant melanomas, and 
given that some local authorities have introduced 
licensing schemes, have environmental officers  
prosecuted anyone in Scotland for having unsafe 
equipment? Have they banned the use of certain 
equipment? Indeed, are they aware of what an 
unsafe sunbed might be? 

Alastair Shaw: Thank you for all  those 
questions.  

Mary Scanlon: Not at all. That is what we are 
here for.  

Alastair Shaw: I am not aware of any 
authorities that have prosecuted premises,  
although I believe that improvement notices might  
have been issued under the Health and Safety at  
Work etc Act 1974.  

Authorities that have introduced licensing feel 
that the schemes work very well, because they 
allow any risks to be assessed before premises 
are opened. On the other hand, most authorities  
do not know that such premises have started 
operating and, indeed, only find out about what is 
happening in them quite a while after they have 
opened. 

With regard to the strength of the beds, there is  
a terrific variation in the quality of provision 
throughout Scotland. However, I suspect that  
members of the Sunbed Association and Consol 
Suncenter branches—certainly those that are 
staffed—do not figure particularly high on our 
concern list. The premises that are of concern are 
those in which beds that have been supplied with 
a CE mark have subsequently been retubed with 
stronger bulbs. 

10:15 
The Convener: I am sorry, but what kind of 

mark did you refer to? 

Alastair Shaw: A CE mark, which is a 
manufacturing mark. Sometimes beds are retubed 
with stronger bulbs. An issue that slightly concerns 
us relates to the provisions on fixed-penalty  
notices for under-18s using sunbeds and on the 
provision of information. My understanding is that  
once beds or stand-in facilities have been retubed 
using higher-rated tubes, the manufacturer’s  
instructions will effectively be thrown away and 
people will not have guidance on the strength of 

the beds. That has been an issue in some 
premises.  

Mary Scanlon: You talked about assessing 
risks. When you assess risks, retubing will  
obviously be looked at, as it causes greater 
danger, but do you also assess the potential risk  
of malignant melanoma? Do you assess the risks 
in tanning salons that do not achieve safe limits? 
What is your evidence base for assessing risks?  

Alastair Shaw: The evidence base is the 
available guidance from manufacturers. Tables on 
cutting exposure times can be obtained if a bed is  
retubed, but our general view is that operators do 
not understand the effect of retubing, and arguing 
about such things can be a long and arduous 
process. My preference is that they should not  
deviate from operating beds as supplied.  
However, it is not a simple matter of saying that  
they must operate in that way, as risk  
assessments can be argued about. There can be 
quite a bit of debate, and there is not a single 
piece of clear guidance on the matter. 

Mary Scanlon: Given that you do not have clear 
guidance and that I certainly do not understand 
the guidance that exists, would it be helpful i f 
guidance was given about what is and is not safe 
as far as melanoma is concerned? Does such 
guidance exist? 

Alastair Shaw: If we went down the licensing 
road, I would be amenable to the suggestion that  
guidance should limit the output of beds. I think  
that it is assumed that information could be 
provided that would be relevant to all people in all  
premises, with failure to provide that information 
resulting in a fixed-penalty notice. However, I am 
not sure how a member of the public would make 
a judgment if ratings were not comparable from 
one premises to the other.  

The Convener: I would like to move on. 

Dr Richard Simpson (Mid Scotland and Fife ) 
(Lab): I want to continue on the same theme 
before I move on to another issue. According to 
the BMA Scotland submission, studies—including 
one by Oliver, Ferguson and Moseley, which was 
published in the British Journal of Dermatology in 
2007—have shown that  
―sunbed parlours w ere falling far short of the mark in 
achieving safety guidelines, w ith four out of f ive sunbeds  
emitting UV levels that exceed the maximum Brit ish 
Standard‖.  

If four out of five sunbeds exceed that standard,  
why do we not already have in place an inspection 
system that stops that practice and protects the 
public? We might not need licensing if such a 
system were in place. Without such a system, I 
cannot see any alternative to licensing.  
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I would like Mr Shaw and Mr Culley to elucidate.  
I think that COSLA supports licensing.  What  
prohibits you from acting now? If we decide not  to 
go for licensing, can you guarantee that the four 
out of five sunbeds that were reported in 2007 as 
exceeding the maximum British standard for 
emitting UV levels will be taken out of service, thus 
protecting the public? 

The Convener: I want to clarify something. Are 
we talking about four out of five sunbeds in 
Scotland or the United Kingdom? 

Dr Simpson: The UK, I think. The Oliver,  
Ferguson and Moseley study, which was entitled 
―Quantitative risk assessment of sunbeds: impact  
of new high powered lamps‖ and published in the 
British Journal of Dermatology in 2007, was a UK 
study. 

Lene Priess: Two counties in Scotland were 
measured, and the results applied to the United 
Kingdom. Dundee was one of the counties, but I 
cannot remember the other.  

The Convener: Do we know how many 
appliances— 

Helen Eadie (Dunfermline East) (Lab): I 
believe that 794 premises were investigated.  

The Convener: UK-wide? 

Helen Eadie: In Scotland.  

The Convener: Let us get some figures down, 
so that we know where we are.  

Alastair Shaw: The quantification of the risk is  
problematic because it is difficult to extrapolate an 
individual’s exposure over time.  

Dr Simpson: The point is that if there is a British 
maximum standard, what on earth does it mean? 
Is it irrelevant to have such a standard? If it is 
relevant, how do we apply it? 

Alastair Shaw: The maximum standard applies  
to the manufacturer and to the machine as 
manufactured. It ceases to apply when someone 
modifies a machine. That is my understanding. In 
relation to enforcement in premises, it is  
problematic for us to recalculate the risk if a 
sunbed is modified. Personal risk is related to a 
person’s ultimate exposure. A single exposure,  

even if it  is excessive, may not lead to any long-
term risk.  

Dr Simpson: I understand all that. The British 
Medical Association says that a person who uses 
sunbeds has a risk of developing skin cancer that  
is two and a half times that of someone who does 
not use them, but defining the risk for an individual 
is nevertheless difficult. However, that is not your 
job, and it is not the job of the Parliament. The job 
of the Parliament is to ensure that sunbeds do not  
expose the public to an unknown risk that they are 

unable to quantify. If there is a British standard, it  
should be applied. If someone modifies a machine 
in a way that exceeds the British standard, I would 
have thought that that was almost a criminal 
offence. If we do not have the proposed provisions 
in the bill, how will you, as local authorities and as 
environmental health officers, protect the public? 
How are you protecting the public at the moment 
from the four out of five machines that the study 
reports have been modified and now exceed the 
British standard?  

Alastair Shaw: Somewhat patchily. Many 
premises only come to light as complaints or 
incidents arise.  

Dr Simpson: If we give you powers under a 
licensing arrangement that ensures that the British 
maximum standard and the European declaration 
are followed, that would allow you to enforce them.  

Alastair Shaw: I think so.  

Dr Simpson: I wanted to clarify that because it  
is important.  

I turn to the submission from Consol Suncenter.  
My first concern is how you ensure that unstaffed 
machines are not used by underage people, who 
are not able to decide what the machines are 
about. Secondly, how do you ensure that there is  
not repeated use? Are people entitled to use 
unstaffed machines without having proper 
counselling? They might for example have a skin 
condition—that is the third group about whom I am 
concerned—that might render them particularly  
sensitive to UV light. That would be dangerous for 
them, but how do you ensure that they are given 
counselling before they use the machines? 
Someone might  be suffering from a disease or 
have just had an illness that might involve 
immunosuppression. How are they protected from 
using machines that  could cause further 
immunosuppression? People with cancer, for 
example, might feel that they are getting pale, and 
might want to use the machine to look well or 
better, but that would be entirely the wrong time to 
use the machine. In an unstaffed situation, how do 
you ensure the protection of the public? I need to 
be convinced about that.  

Lene Priess: Information and education are 
key. We go to great lengths to educate our 
customers. We have done that for a number of 
years and we take it seriously. An array of 
information is available to our customers. We 
invest in high-spec equipment and technology,  
such as touch-screens that provide customers with 
information. We believe that, by obtaining 
information and educating themselves, customers 
will make informed choices. We also believe that  
investing in technology is a better way of 
safeguarding the consumer than having a person 
behind a reception desk. 
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We make it very clear in all  our studios that  
customers should always use the skin tester. We 
have a digital skin tester that is connected to a 
touch-screen, which measures the type of skin on 
someone’s underarm, where they are palest. On  
the basis of that measurement, the computer gives 
exact advice about how long a person can tan on 
any individual bed.  

With proper education and information, people 
will realise why they should not go from one salon 
to another to take session after session. A person 
behind a reception desk cannot prevent a 
customer from going to the next tanning salon.  
That is why information and education are key. If 
we tell people about responsible tanning—if I can 
call it that—indoors as well as  outdoors, they will  
realise what the best choice is. That is our 
position.  

Dr Simpson: Do people have to sign a consent  
form, accepting the terms and conditions of using 
your tanning salons, to indicate that they have 
read those and that they have used the skin 
tester? Are those processes ticked off, with the 
person acknowledging that they have gone 
through that process, have read the information 
and are, therefore, making an informed choice? 

Lene Priess: They cannot sign anything on the 
touch-screen, but there is a screen on which—
before they choose their sunbed—they confirm 
that they have read and understood the 
information that is available in the studio and that  
they have used the skin tester. 

Dr Simpson: Thank you. That is very helpful. 

The Convener: I want to go back to the 
principle—which rather surprised me—that the 
British standard applies to sunbeds at the 
manufacturing stage but not i f they are thereafter 
modified. Does that apply to other equipment that  
is used elsewhere? 

Alastair Shaw: Sorry—I missed the end of your 
question.  

The Convener: You said that the British 
standard applies when equipment is  
manufactured, purchased and distributed.  
However, if the equipment is thereafter modified,  
the British standard need not apply. You said that  
salons put in stronger tubes and so on. Is that  
correct? 

Alastair Shaw: In essence, yes. 

The Convener: Does the principle apply to 
other equipment across the piece—not just  
sunbeds, but any other equipment that the public  
may be using? 

Alastair Shaw: It can apply, I guess. If people 
buy anything and modify it themselves, they stand 
to move outside the— 

The Convener: That does not matter, as there 
is an element of personal liability in that situation. I 
am talking about a person going into premises—a 
tattooist, a hairdresser, or whatever—in which 
equipment is used that at one time complied with 
the British standard but which no longer does.  
That is not a breach of trading standards. 

Alastair Shaw: In practice, to control that we 
would have to prove the risk rather than say that  
there was a risk just because the equipment was 
outside the British standard. 

The Convener: I want to get away from the risk.  
I am just a member of the public, and when I see 
that something complies with the British standard,  
I think that that is it. My car has to pass its MOT 
every year—that is about compliance with 
standards. By law, certain things need to be 
tested. I am not blaming you; I just want you to 
explain the position to me. When people go into 
commercial premises, they expect the equipment 
there to comply with the British standard, but you 
are saying that it is not a trading standards offence 
for equipment to have been modified so that it no 
longer complies. 

Alastair Shaw: That would not be an offence in 
itself, but in order for the premises to comply with 
the Health and Safety at Work etc Act 1974 it  
would have to be demonstrated that no risk arose 
from that specifically.  

The Convener: Thank you very much. I did not  
know that.  

Ross Finnie (West of Scotland) (LD): I am 
about to ask the same question in a different way.  
I am sorry, but I think that this is an important area 
to all of us. Is Alastair Shaw telling me that it is not  
an offence for a person who operates a sun 
parlour—it could be some other premises—and 
who presents to a member of the public a piece  of 
equipment whose lamp that member of the public  
knows is governed by an EU regulation wilfully to 
change the standard? 

Alastair Shaw: Not in itself, but— 

Ross Finnie: Sorry, but I could not care less 
about the risk. I am interested in someone wilfully  
changing a standard. Are you telling me that that  
is not an offence? 

Alastair Shaw: Not in itself, unless it leads to a 
provable problem.  

10:30 
Ross Finnie: The point is that the standard—

the EU regulation—is set: the standard says that i f 
a piece of equipment meets it, that equipment is 
safe, but if it does not meet the standard, by  
implication, the equipment is not safe. However,  
you are telling us that as a trading standards 
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officer you would not accept that conclusion, but  
would go further and determine yourself whether 
those who set the EU regulation were right or 
wrong, and that you would reach your own opinion 
as to whether something caused a risk. What on 
earth, then, is the point in having a European 
standard? 

Alastair Shaw: Perhaps an easier analogy  
would be the MOT example that the convener 
used. You have your car tested to a standard; you 
could personally modify the car shortly after that,  
and it might or might not be— 

Ross Finnie: If I were involved in an accident, I 
would be criminally liable for interfering with 
equipment that has been measured against set  
standards. The police will not say, ―Let’s see 

whether that adjustment to the brakes might have 
contributed to an additional risk.‖ I would be in a 
sheriff court facing a pretty damned serious 
charge. 

Alastair Shaw: In this context, if modification 
led to a serious accident, that would be used as 
evidence, but we are not really talking about— 

Ross Finnie: We are talking about someone 
getting cancer. Are you trying to tell me that that is  
any different? 

Alastair Shaw: The risk is not as easily  
quantifiable as in the accident analogy that you 
used. When people have been severely burned,  
as happened in Dundee a couple of years ago, the 
circumstances have been actionable because an 
incident occurred that led directly from the 
modifications. There is a point between the two 
positions, and it is not easy to quantify the risk to 
an individual, particularly i f it is only a minor burn 
and is not reported.  

Ross Finnie: So you are telling me that  
deliberately interfering with a standard is a 
perfectly legal activity. Obviously, trading 
standards officers are not interested in ensuring 
that people comply with a standard—they are on a 
different plane where they assess the risk 
themselves. As a member of the public, I think that  
I am protected if I use equipment bearing a mark  
that sets a standard. You are now telling me that  
that does not really matter, and that a person who 
is operating commercial premises is entitled 
wilfully to change the standard. The only redress 
that I have is i f you assess over a period of time 
that I might be exposed to risk. 

Alastair Shaw: Yes. 

Ross Finnie: Absolutely useless. Not you—the 
standard.  

Alastair Shaw: Thank you.  

The Convener: Mr Shaw is relieved to know 
that, Ross. 

Ross Finnie: The standard is not worth a row of 
beans. Indeed, all the trading standards are not  
worth a row of beans, because everyone in every  
premises in the whole country can wilfully interfere 
with standards, and nobody will bring enforcement 
to bear on them.  

Alastair Shaw: It is one of the problematic  
areas that we face.  

Ross Finnie: It is not problematic—it is pretty  
fundamental.  

The Convener: We have explored the issue,  
and we have now established that, so we will  
move on. The point is pretty well exhausted. 

Ross Finnie: It is serious. There is no protection 
for the public on the matter. We will pursue it  
elsewhere.  

I have a question for Mr Shaw and the 
representative from COSLA. Both your 
submissions indicate a degree of enthusiasm for a 
licensing regime, which I know that my colleague 
Helen Eadie feels strongly about. However, some 
of COSLA’s evidence in particular mentions 

meetings that were held in February. I do not see 
the relevance of that because, in February, you 
could not possibly have known the form and 
substance of the amendments that Mr Macintosh 
has lodged.  

It would be useful for the committee to hear your 
views—I can predict the COSLA view—on a 
regime that was intended not to involve too much 
bureaucracy but to declare the wilful sale or hire 
of, or exposure of persons under 16 to,  such 
equipment to be an actionable criminal offence, as  
opposed to the perfectly legitimate, but different,  
view of having a licensing regime in which you 
regulate premises. A licensing regime would 
presumably involve additional costs in monitoring 
and getting people signed up to that.  

Your positions are not clear to me. You say that 
you would like to have a bit of both, but can you 
help the committee by telling us why we need a bit  
of both and what the advantages of that would be,  
given the proposals that Mr Macintosh has laid 
before us in his amendments? 

Ron Culley: You are right that the discussion 
that we had at our health and wellbeing executive 
group was not based on the amendments—that is  
absolutely true. The committee asked us to 
discuss the broader issues around any licensing 
regime that might apply to sunbed parlours. From 
that discussion, the elected members on COSLA’s  
executive group came to the view that COSLA 
would support any move towards further regulation 
and, potentially, national licensing. We then had a 
look at the amendments and, in so far as we felt  
that they supported the conclusions that were 
drawn at COSLA’s executive group, we felt that  
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we could support both the proposed measures.  
More than that, we felt that they were mutually  
reinforcing. That was the view articulated by 
politicians, based on evidence that was provided 
by the Society of Chief Officers of Environmental 
Health in Scotland. We feel that we have 
articulated a consistent position on the issue. 

Ross Finnie: That is helpful, although we are 
still in a rather elaborate position with the two 
proposed measures—they are not mutually  
exclusive, but there is a bit of a belt-and-braces 
approach. I ask Mr Shaw the same question,  
because he used not dissimilar language about  
wanting both an offence and a licensing regime. I 
understand that, because some local authorities  
that do not have the power to make law might  
have found it advantageous if a national licensing 
scheme was instigated, but that was in the 
absence of legislation in the first instance to 
address the issue. It is not entirely clear from the 
submissions what the interplay between the 
regimes might be.  

Alastair Shaw: You are right that, when we 
were asked earlier for our views, we had not seen 
the details of the amendments. However, you may 
recall that, in one of the committee’s meetings in 
January, my colleagues Fraser Thomson and 
Robert Howe said that the society would prefer a 
licensing control regime. That was based on the 
experience with the skin piercing and tattooing 
legislation, which works fairly well and which has 
certain similarities in relation to risk and user 
groups. A quarter of Scotland’s local authorities  
already have licensing in some shape or form, but  
there are inconsistencies from authority to 
authority, depending on how the schemes are 
implemented. Arguably, that creates a slightly  
unlevel field in Scotland.  

On the amendments, we welcome the proposals  
for control of use of sunbeds by under-18s and the 
proposals on the provision of information to allow 
adults to make an informed choice. However, as  
you will have gathered, concerns arise about the 
day-to-day operation of premises and the 
supervision and training of staff—we feel that  
those issues might in practice slightly undermine 
the ability to make an informed decision.  

On our suggestion for the best way forward,  
some provisions in Ken Macintosh’s amendments, 
relating to the sale and hire of sunbeds, would not  
be contained in a licensing scheme. Although we 
advocate a licensing scheme for premises control,  
that would offer no provision whatever in relation 
to the sale and hire of sunbeds. That element from 
Ken Macintosh’s amendments should be 
introduced.  

Ross Finnie: My final question is about  
licensing. If I heard Mr Shaw correctly, he said that  
the difficulty that we have rehearsed ad nauseam 

because of me—the deliberate modification of 
equipment—could be controlled through a 
licensing regime. I am intrigued to know how, by  
what means and under what authority a criminal 
offence for the deliberate modification of 
equipment could be brought into force and effect  
by a licensing regime. If it can be, that still begs 
the question as to why the existing law does not  
permit it to be declared an offence. 

Alastair Shaw: That question would stand some 
scrutiny from lawyers, I have to say. However, my 
view is that it would be possible for a set  of 
standard conditions in national guidance to contain 
a condition that sunbeds had to be operated as 
per their manufacturer’s instructions, which would 
include operating at the rating that they had and,  
potentially, the issues that Consol raised on 
sunbeds’ ultimate rating. The offence would simply  
be not to operate a sunbed as manufactured. 

Ross Finnie: I understand that and it is helpful,  
but you will understand my confusion that an 
operator who deliberately breaches an EU 
regulation does not commit an offence but  
someone who breached some licensing regulation 
of the Scottish Parliament would commit one. I am 
not saying that you are wrong, but we need to 
pursue the point, which seems to me somewhat 
strange.  

Convener, we should pursue the point with 
lawyers. We need some guidance on it. 

The Convener: Yes. We could pursue it with the 
Law Society of Scotland.  

I have a brief question for Mr Culley about the 
consultation with local authorities. In his opening 
remarks, he said that COSLA consulted its elected 
members generally on licensing. How many 
members did that represent? Was it all the 
councils that are members of COSLA? 

Ron Culley: Yes. Our executive groups in 
COSLA draw representation from all 32 councils. It 
is unlikely that all 32 will  be represented at any 
given meeting, but the meeting at which we 
discussed the issue was certainly quorate. I would 
have to go back and check the number of 
representatives that were there.  

The Convener: For completeness, I would like 
to know how representative the meeting was, how 
many were there and how the response was split. 
I have conducted a consultation of my own, for 
which I got lots of individual responses from 
councils and a mix of opinions, so I would be 
interested to know the split. It would be useful for 
us to know before next week how it worked out. It  
was rather vague of you to say that elected 
members generally were in favour. We need 
something a bit tighter i f we are to proceed with 
licensing and place burdens on local authorities as  
well as trading standards officers. 
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Rhoda Grant (Highlands and Islands) (Lab): I 
will ask some supplementary questions on some 
of the evidence that was given earlier. I hesitate to 
go back to the modification of sunbeds, but I will  
ask one question for clarification. The witnesses 
said that, i f an operator modified a sunbed, it  
would no longer meet the standards. There must  
be manufacturer’s instructions on replac ing the 
tubes in sunbeds to ensure that they still adhere to 
the same standards. That would not be considered 
a modification, would it? It would just be the 
replacement of a tube that had blown. 

Alastair Shaw: As the operators know, bulbs  
are replaced regularly in sunbeds because they 
have a shelf life and their efficacy deteriorates 
over time. All sunbeds routinely have their tubes 
replaced, but the issue is whether they are 
replaced with the manufacturer’s tubes or with 
something different and outside what was 
supplied. The Sunbed Association might be better 
placed to answer,  because its members are some 
of the trade, but I imagine that it would always 
recommend a like-for-like replacement as  
supplied. 

10:45 
Kathy Banks: The Sunbed Association’s code 

of practice includes a manufacturing code as well 
as an operation code. Manufacturers supply  
sunbeds to salons with instruction manuals. The 
manuals that I have seen state clearly that, when 
a sunbed needs to be retubed, the tubes that have 
reached the end of their service li fe must be 
replaced by the same type of tube. Our code of 
practice also stipulates that tubes cannot be 
replaced by a different type of tube. I am not  
saying that it is impossible for someone to do that,  
but the manufacturer’s instructions and our code 
of practice state that tubes must be replaced by 
the same type of tube.  

Rhoda Grant: Can you confirm that changing 
the tubes would be seen as a modification of the 
sunbed only if the new tubes were stronger than or 
different  from those stipulated by the 
manufacturer? 

Kathy Banks: All tubes have a service life of 
between 400 and 800 hours. The tubes must be 
replaced at the end of their service life, or the 
people using the sunbed will  not tan. They are 
replaced by the same type of tube.  

Lene Priess: An array of tubes is available. One 
tube that can be bought and put into existing 
sunbeds is a 0.3W per square metre tube,  which 
corresponds exactly to the European Union 
declaration. If you put low-emission tubes into 
sunbeds, as we do, you get low-emission beds.  

The Convener: Let us move on.  

Rhoda Grant: I have another question.  

The Convener: I was suggesting not that we 
move on from you but that we move on to another 
subject. 

Rhoda Grant: I am delighted to hear that. I want  
to explore issues relating to coin-operated or 
unmanned sunbeds. How do you stop children 
using those beds? How do you know the age of 
the people who use them? 

Lene Priess: Thank you for asking that  
question, which I expected. As a major, long-
standing operator, we have no evidence of 
children using or abusing our sunbeds, or even of 
their wanting to do so. That was confirmed by an 
independent youth omnibus into which we bought  
last year. The real risk to young people comes 
from holidaying abroad and overexposing their 
skin for short periods. We monitor the use of our 
tanning studios via both closed-circuit television 
and regular staff visits. That monitoring and the 
result of the aforementioned youth omnibus show 
that Consol sunbeds are not used by children. We 
have always made it clear in all our studios and 
information, as well as through an array of warning 
signs, that no one under the age of 16 should use 
a sunbed. In our experience, they do not.  

Rhoda Grant: I do not know how you can make 
that statement, because at the moment you are 
unable to prove that no one under the age of 16 
uses your sunbeds. It is recognised that some 
teenagers look very grown up. It is difficult enough 
to tell how old they are from looking at them, let  
alone from CCTV. People who are involved in 
selling tobacco and alcohol argue that, without a 
proof-of-age card, it is difficult to tell whether folk  
are eligible to buy alcohol or tobacco, because it is 
not clear just from looking at them how old they 
are. You have no way of proving that people under 
the age of 16 do not use your sunbeds, as you 
have no one checking their age.  

Lene Priess: I say that children do not use our 
sunbeds because we do not see it happen.  We 
have seen no evidence of under-16s using our 
sunbeds. To prove that, we bought into an 
independent youth omnibus, the results of which 
show that there is no use of our studios  by under -
16s. That is how I can prove it. 

The Convener: What is a youth omnibus? 

Lene Priess: Carrick James Market Research 
has 20 years’ experience in the area. It asks 

under-16s various questions and presents the 
results. It is possible to buy into a segment of the 
study, which is established market research. That  
is how we prove that children do not use our 
sunbeds. We have seen no evidence that children 
using sunbeds is a problem. It seems that we are 
legislating to tackle a problem that does not exist. 
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Rhoda Grant: We have received evidence that  
suggests that children do use sunbeds. Cases of 
young people being badly burned from repeat  
sessions and the like have been reported in the 
news. We have to propose legislation to cut that  
risk as much as humanly possible. It is never 
possible to be 100 per cent sure of anything but,  
without somebody at the premises to ask people 
for proof of their age, I do not see how we can 
stop people under 18 using sunbeds.  

Lene Priess: You said that you have seen 
proof; we have not seen any such documentation 
whatever. It is anecdotal evidence that is being put  
forward—it is stories and hearsay. No 
documentation to prove that children use sunbeds 
has been presented. Mr Macintosh has been 
referring to an incident in Stirling a number of 
years ago, in which two boys used a sunbed and 
one of them got burned, had to go to hospital and 
got sent home with after-sun lotion. That is the one 
incident to which Mr Macintosh has been referring.  
We would be very interested to see any 
substantial, documented evidence to show that  
children use Consol sunbeds. If that was the case,  
we would be concerned. We have not seen that,  
however.  Such evidence has not been presented 
to us. 

Dr Simpson: May I ask a supplementary  
question? 

The Convener: You can certainly come in again 
at the end, but other people would like to 
contribute. We will move on. Helen Eadie may 
wish to continue on this subject. I am sorry—
Rhoda Grant is not finished. 

Rhoda Grant: I have a further question. You 
spoke about touch screens and screen tests. Do 
the sunbeds that you operate work without  
someone going through the process with the touch 
screen? 

Lene Priess: No.  

Rhoda Grant: So there must be a skin test, and 
it must come up on the screen. 

Lene Priess: It is all connected.  

Rhoda Grant: And that test tells the machine 
that it should not operate for longer than what is 
shown by the skin test.  

Lene Priess: No, it does not prevent a person 
from choosing more minutes. It is a 
recommendation. However, we have chosen to 
allow a maximum 16-minute session in our salons,  
which I believe is well below industry standards.  
The average session time is nine to 10 minutes.  

Rhoda Grant: So even if a skin test says that 
someone is in an at-risk group and should not be 
using a sunbed— 

Lene Priess: It can be overruled, yes. It is a 
recommendation. Information and education are 
key to ensure that people do not overexpose 
themselves. 

The Convener: In fairness to you, there is a bit  
of personal liability there if people override what  
they have read.  

Helen Eadie: If, as you say, there is no instance 
of children under the age of 16 using sunbeds, you 
should not have a problem with the notion of 
increasing the age-limit by a couple of years, up to 
18. Let that one stick to the wall for a moment—we 
will probably make up our own minds on the 
matter. You are welcome to return to that point  
after I have got to my other questions.  

Would any of you like to express your views on 
the causal relationship between sunbeds and skin 
cancer? 

Lene Priess: You wish us to comment on it? 

Helen Eadie: Yes. 

Lene Priess: When people tan, use a sunbed or 
go out in the sun, it is imperative that they do it  
responsibly. Repeated burning is a risk factor. 
Overexposure is a risk factor. Going out in the sun 
and behaving responsibly does not carry a risk  
factor. The largest environmental factor for 
malignant melanoma is overexposure and burning,  
but the highest risk factor lies in a person’s genet ic  
make-up. It is to do with family history of malignant  
melanoma and skin type. That is why people with 
skin type 1 should never go on a sunbed and 
should take extreme precautions in the sun.  

Helen Eadie: You did not comment on the 
specific causal relationship with sunbeds. 

Lene Priess: Moderate tanning on a sunbed, in 
a non-burning fashion, does not increase people’s  
risk of malignant melanoma.  

Helen Eadie: What do you say, then, to the fact  
that 
―The International Agency for Research on Cancer ( IA RC)  
recently concluded that there is convincing ev idence to 
support a causal relationship betw een sunbed use and skin 
cancer, particularly w ith exposure before the age of 35 
years‖? 

Lene Priess: That particular piece of research is  
called a meta-analysis, which is a term with which 
members may be familiar. A meta-analysis 
combines a number of studies into one study. By 
combining data from different studies that had 
different methods and different designs, the results  
become a bit more shaky. Basically, the same 
study also concluded: 

―The association w ith ever-use of such equipment … 

prior to diagnosis of melanoma, w as weak, and evidence 
regarding a dose–response relationship w as scant.‖ 
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In fact, the study does not strongly show or even 
suggest any type of relationship between indoor 
tanning in a non-burning fashion and malignant  
melanoma. In addition, the study by American 
scientists shows that, if we remove people of skin 
type I—those who should not go on a sunbed or 
be out in the sun—there is no connection between 
sunbed use in a non-burning fashion and 
malignant melanoma. That study is an often-
quoted and often-misused piece of research.  

Helen Eadie: The research took place over the 
past 10 years in a range of different countries, not  
just in America or in any one country. The study 
was produced by the International Agency for 
Research on Cancer.  

Lene Priess: I know what the International 
Agency for Research on Cancer is. I also know 
that a number of different studies went  into that  
meta-analysis. Those studies were primarily from 
Scandinavia, northern Europe and North 
America— 

Helen Eadie: The British Medical Association’s  

research found that  
―sunbed users are 2.5 times more likely to develop skin 
cancer.‖ 

Lene Priess: That piece of research was 
commissioned by the British Medical Association. I 
am not a scientist, but— 

Helen Eadie: The BMA is a professional body 
that is giving a professional opinion. Two or three 
years ago, a food product was removed from the 
shelves because of the likelihood that it would 
cause cancer. Why do we allow unregulated and 
unlicensed products that are likely to give people 
skin cancer and kill them? 

Lene Priess: To say that sunbeds kill people is  
an overstatement by far— 

Helen Eadie: The statement was made not by  
me but by the British Medical Association and the 
International Agency for Research on Cancer.  

The Convener: Helen, Ms Priess is obviously  
not going to agree with your point. Do you want to 
move on? 

Helen Eadie: I will move on to another issue.  

Further to Rhoda Grant’s questions about  
supervision of premises, I point out that the Royal 
Environmental Health Institute of Scotland 
undertook a survey of 794 cosmetic sunbed 
premises in all  32 Scottish local authorities. The 
survey identified a number of unstaffed and 
unsupervised premises and salons that were 
failing to check the age of customers or to inquire 
about their skin type or medical conditions.  
Another study showed that 89 per cent of 
premises exercised no administrative control of 
the number of sessions per customer, 81 per cent  

failed to give adequate advice to customers, 59 
per cent maintained no customer records and 33 
per cent displayed no guidance to users. Given 
those studies, how can Lene Priess and Kathy 
Banks continue to maintain that there is adequate 
protection? Members of the Sunbed Association 
might observe best practice—which I applaud, i f 
that is the case—but undoubtedly not everyone 
does so.  That is not just my opinion, but the 
evidence that we have received about what is  
happening in Scotland.  

Kathy Banks: Let me quickly comment on the 
earlier point about the relationship between 
sunbed use and skin cancer. I draw the 
committee’s attention to a 2002 Luxembourg 
Health Institute study, which found no evidence for 
an association between sunbed use and 
melanoma. In fact, the study concluded:  

―the results indicate if  an association betw een sunbed 
use and melanoma truly ex isted, then it must be marginal .‖ 

On the point about tanning salons in general,  
members of the Sunbed Association certainly  
operate to good practice. They are obliged to 
comply with the sunbed code of practice, which 
requires that trained staff be on duty, that records 
be kept and so on.  

However, we believe that a lot of tanning 
facilities that are not members of the association 
also operate good practice, because they are 
legally obliged to operate under the terms of the 
Health and Safety at Work Act 1974. If they have 
insurance, their policy will  say that  they have to 
keep records. I do not believe the results of the 
study that you mentioned; I think they are 
exaggerated.  

11:00 
Helen Eadie: Will you comment on the study on 

tanning devices by Wang L in the Journal of the 
National Cancer Institute, the study on the risk of 
malignant melanoma by Westerdahl and Masback, 
and the cancer statistics registrations for 1998 in 
England? Will you comment on the fact that  
malignant melanoma increased by 45.5 per cent in 
men and 20 per cent in women between 1994 and 
2004? The prediction is that that rate will have 
doubled by 2020. 

The Convener: It is good to put that  on the 
record, Helen, but I do not think we are going to 
resolve this. The witnesses are not going to say 
that they agree. You have made your point.  

Helen Eadie: I was giving Kathy Banks the 
chance to contradict the evidence that we have 
heard. She quoted evidence, but other evidence—
such as the reports that I just cited—needs to be 
put on the record.  

644



859  14 MAY 2008  860 

 

The Convener: Yes—but I would prefer that you 
return to the statistics on unattended salons.  

Helen Eadie: Some 89 per cent of salons 
exercised no administrative control over the 
number of sessions per customer.  

The Convener: That is a point that the 
committee would like to hear about.  

Helen Eadie: That statistic relates to the 794 
salons that were surveyed.  

The Convener: May we focus on that? 

Lene Priess: As far as I know, that percentage 
relates  to all sunbed parlours, not  just unstaffed 
ones.  

Helen Eadie: I will read you the precise words 
that we got— 

Lene Priess: Please let me finish. 

The Convener: It is holding jackets time, which I 
have always wanted.  

Lene Priess: Under the Freedom of Information 
(Scotland) Act 2002, we asked all  the councils in 
Scotland how many premises were in their areas 
and whether they were staffed or unstaffed.  We 
discovered that, of the 730 premises in Scotland,  
32 were unstaffed. We operate 23 of those 
premises to what we perceive to be a very high 
standard. We invest a huge amount of money in 
technology and in giving our customers 
information. We applaud any initiatives that would 
raise industry standards; we just disagree on— 

The Convener: I am sorry to interrupt, but I 
want to move the discussion along, because we 
have other business on the agenda. The point is 
that if we accept that there are 32 unstaffed 
premises— 

Helen Eadie: It is important to make the point  
that the study to which I referred was conducted 
by the University of Dundee and Perth and Kinross 
Council, in conjunction with the Royal 
Environmental Health Institute of Scotland. You 
are challenging their integrity by saying that the 
figures that they have given us are not valid.  

Lene Priess: I am not  saying that. It is exactly  
the same study to which Richard Simpson referred 
some minutes ago, which shows that four out of 
five sunbeds in Scotland emit higher levels of 
radiation than the UK standards. 

The Convener: I am sorry, Helen. I know that  
you have lots to ask, but I am trying to move on.  
Some members have not asked any questions yet.  

Helen Eadie: Convener— 

The Convener: I will let you back in in a minute,  
but I want to try to move on, because other 
members have been waiting a long time.  

Michael Matheson (Falkirk West) (SNP): I 
have a couple of questions for Mr Shaw. 
Unfortunately, I want to return to standards. Would 
the proposed amendments give officers who deal 
with licensing of premises the powers to inspect  
whether UV tubes comply with the British or EU 
standards, and to take enforcement action if they 
do not? 

Alastair Shaw: I envisage that  the licensing 
provisions will be accompanied by separately  
prepared guidance that will set standards covering 
such matters. 

Michael Matheson: Will the intended 
enforcement provisions be sufficient in that  
respect? 

Alastair Shaw: The advantage of a licensing 
scheme is that when premises breach their 
licence, the matter will come before the 
appropriate council committee, which will decide 
whether the licence should be suspended. Such a 
procedure is simpler than mounting a prosecution,  
with all that that entails.  

Michael Matheson: That is helpful, because the 
guidance for a licensing scheme will  be crucial in 
application of the standards. Have you been 
involved in any discussions about that guidance? 

Alastair Shaw: No. 

Michael Matheson: In the discussions that the 
Convention of Scottish Local Authorities has had 
on the matter, did its elected representatives 
envisage a licensing scheme that would involve 
regular inspections of premises by council officers  
to ensure that the premises comply with British 
standards? 

Ron Culley: I am not sure that we reached that  
level of detail. At  the end of the discussion, the 
view generally was that the health and wellbeing 
executive group would support further regulation 
and, potentially, a national licensing scheme. That  
point was not discussed at the meeting.  

Michael Matheson: You will admit, however,  
that it is pretty crucial. It is fair enough for COSLA 
to come out in favour of a licensing scheme but,  
as we have already heard, if there is no good 
enforcement regime, particularly with regard to 
safety standards, the licence will not be worth the 
paper that it is written on. I am surprised that  
COSLA has not  considered the matter in that kind 
of detail. 

If the guidance states that appliances are to be 
regularly inspected and tested to ensure that they 
meet British and EU standards, will that have a 
financial implication for your members? 

Ron Culley: We hope that the new regulations 
or any new licensing scheme will be financially  
neutral for local authorities. In other words,  
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authorities would be able to charge a fee that  
would enable any regime to become self-funding.  

Michael Matheson: That is helpful. Has COSLA 
discussed with the Government the content of any 
guidance that might accompany the bill?  

Ron Culley: No.  

Michael Matheson: As the guidance will be key 
to the effectiveness of the proposals in the 
amendments, the committee will need a better 
idea of its exact contents if we are to have a feel 
for how a licensing regime might be introduced.  

The Convener: I ask the witnesses not to take 
this personally, but the fact is that at this stage a 
broad-brush approach is not much use to us. At 
stage 2, we have to nail things down and ensure 
that the bill that goes before Parliament at stage 3 
is subject only to minor tinkering—if I might put it  
like that—and not to major upheavals and 
amendments. I have to say that this feels more 
like a stage 1 evidence-taking session. For 
example, in response to the questions about the 
consultation that had taken place, you have used 
terms such as ―generally‖ and ―potentially‖. I know; 
I wrote them down. It is all a bit too vague, and in 
the end the burden will fall on trading standards 
and environmental health officers in local 
authorities. 

Joe FitzPatrick (Dundee West) (SNP): Can I— 

The Convener: I want to let Michael Matheson 
finish his point. 

Michael Matheson: Given the importance that  
the witnesses have placed on the guidance, the 
committee needs to understand clearly how the 
licensing regime will be implemented and operated 
and whether it will enforce the British and EU 
standards. We have to ensure on behalf of the 
Government and other parties that might lodge 
amendments that these issues will be addressed 
in the guidance. To date, we have had absolutely  
no evidence that they will.  

The Convener: I am aware that time is moving 
on. I will let Joe FitzPatrick in and then Rhoda 
Grant, Richard Simpson and Helen Eadie. At this  
rate, we are going to be here until teatime, but that  
is not my fault. 

Joe FitzPatrick: I will be as brief as possible—
Michael Matheson covered many of the points that  
I was going to make. 

When I was a member of an alcohol licensing 
board, I found the fit and proper person test to be 
very useful. It would clearly be irresponsible to 
replace the tubes in a sunbed with much higher-
rated tubes, so under that test, a person who did 
so would not be considered to be fit and proper. If 
someone is deemed not to be a fit and proper 
person, the sanction is that they never get to hold 

a licence again. That is a strong sanction. Do you 
envisage the proposed licensing scheme having a 
similarly wide-ranging test? 

Alastair Shaw: Yes—I think so. One issue that  
arises repeatedly with such premises is the lack of 
training of staff. I have fears that the measures on 
information provision as envisaged in the bill could 
be undermined by staff not knowing what they are 
doing. In my authority, we have had one or two 
instances in which folk have said, ―I don’t bother 

using eye protection, so you don’t need to.‖  

We have not discussed issues other than the 
long-term cancer risk, but practical day-to-day 
problems arise. I envisage that a licensing scheme 
would cover general issues of maintenance of 
premises and equipment, and of cleanliness and 
hygiene in the premises, which we have not really  
discussed. Ventilation is often an issue, because 
premises can become hot and the air around the 
tubes can become very hot, so users sweat more 
because of the heat and may faint. The general 
standard of supervision should also be covered by 
a licensing scheme. The reason why the society  
favours the licensing option is because it will cover 
all those issues in the round.  

We favour a licensing scheme over the simpler 
provisions that Ken Macintosh proposes, although 
they would deal with the issues of user choice and 
would limit use to people of a certain age. The 
reason is that, unlike under the smoking 
legislation—which has certain parallels, such as i n 
the fixed-penalty notice provisions—there is not  
simply one issue that officers must deal with when 
they go into premises. Inevitably, other issues will  
arise, such as a lack of information. The society  
feels that a licensing scheme would provide better,  
more reasonable and more focused control. As I 
said, both the submissions from the trade strongly  
emphasise good management of premises—it is 
critical. 

The Convener: We must get through the 
business of the day, so I will have to stop this  
discussion at 11.15. I will allow members to ask 
very short questions, with short answers. I am 
beginning to sound like the Presiding Officer—
perhaps I have plans. We have an awful lot of 
business to get through: we must get through all  
the amendments today. 

Dr Simpson: The Sunbed Association and 
Consol Suncenter oppose increasing the minimum 
age for use to 18. The World Health Organization 
recommends that the minimum age should be 18.  
It is difficult for the committee to go against that. I 
ask the trade organisations to give us further 
written evidence on that, if there is time, because 
we need to understand the issues better. If we 
introduce a minimum age of 18 and agree to the 
amendment that sets out three or four types of 
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identification, how will non-staffed premises 
manage that? 

Helen Eadie: I return to photosensitivity in 
people who are taking medication. I ask the 
industry representatives how unstaffed salons,  
which we heard about in evidence, will deal with 
that. 

The Convener: Mary Scanlon has a question,  
too. If it is terribly short, she can ask it. I will ask  
the witnesses to write to the committee with the 
answers, because I will stop this discussion at  
11.15.  

Mary Scanlon: What is the role of the Health 
and Safety Executive in the matter? I know that it  
issues guidance, but it is not being followed. 

The Convener: The clerks will write to all  the 
witnesses with the questions and they can e-mail 
the responses to committee members, so that we 
will know what the answers are. I thank the 
witnesses for their time—we have had brave 
performances all round.  

11:14 
Meeting suspended.  

11:25 
On resuming— 

Public Health etc (Scotland) Bill: 
Stage 2 

The Convener: We will now deal with 
amendments to the Public Health etc (Scotland) 
Bill. I welcome the Minister for Public Health and  
her team. 

Section 54—Duty to keep quarantine orders 
under review 

Amendments 124 to 126 moved—[Shona 
Robison]—and agreed to.  

Section 54, as amended, agreed to. 

Section 55—Duty to keep hospital detention 
orders under review 

Amendments 127 to 129 moved—[Shona 

Robison]—and agreed to.  

Section 55, as amended, agreed to. 

Sections 56 and 57 agreed to.  

After section 57 

The Convener: Group 1 is on recall of part 4 
orders. Amendment 130, in the name of the 
minister, is grouped with amendment 134.  

The Minister for Public Health (Shona  
Robison): In the bill as introduced, a person who 
is subject to a quarantine, detention or exceptional 
detention order can appeal to the sheriff principal 
against the decision of the sheriff who made the 
order. I know that some members of the 
committee, following advice from the Law Society  
of Scotland, were concerned that the provision did 
not represent a speedy or effective enough route 
of appeal for those who were not represented 
when the order was made.  

We have listened to members’ concerns and 
have lodged amendments 130 and 134, which 
provide that, where a person is subject to a 
quarantine, detention or exceptional detention 
order and the order has been made without the 
person to whom it applies being present or 
represented, that person may apply to the sheriff 
for recall of the order within 72 hours of the order 
being made. A person who does not apply for 
recall of an order and a person who has that order 
confirmed by the sheriff on recall will still be able 
to appeal to the sheriff principal.  

I move amendment 130.  

Amendment 130 agreed to.  
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Amendment 131 moved—[Shona Robison]—

and agreed to. 

Section 58—Appeal against exclusion orders 
and restriction orders 

Amendments 132 and 133 moved—[Shona 
Robison]—and agreed to.  

Section 58, as amended, agreed to. 

Section 59—Appeal against quarantine and 
hospital detention orders 

Amendments 134 and 135 moved—[Shona 

Robison]—and agreed to.  

The Convener: Group 2 is on the period for 
appeals against quarantine and hospital detention 
orders. Amendment 136, in the name of the 
minister, is the only amendment in the group.  

Shona Robison: Section 59(4) states that an 
appeal to the sheriff principal against a quarantine 
or detention order must be made within 21 days. 
All other appeal provisions in the bill either are 
silent on the time limit that is to apply—in which 
case court rules will impose a limit of 14 days—or 
provide for an appeal to be made within 14 days. 
To ensure consistency, it is intended that a 14-day 
time limit should also apply to section 59(4).  

I move amendment 136.  

Amendment 136 agreed to.  

Section 59, as amended, agreed to. 

After section 59 

The Convener: Group 3 is on exclusion and 
restriction orders: appeal to sheriff principal.  
Amendment 137, in the name of the minister, is  
grouped with amendments 138 to 148 and 150.  

11:30 
Shona Robison: The bill currently provides for 

a person to appeal against an exclusion and 
restriction order, first to the sheriff and then to the 
Court of Session. Appeals against quarantine and 
detention orders go first to the sheriff principal and 
then to the Court of Session. There is a slight  
inconsistency in that approach and it is more 
normal for appeals that result from a sheriff’s  

decisions to be heard by the sheriff principal.  
Amendment 137 rectifies that, and provides for a 
second-level appeal in respect of exclusion and 
restriction orders to be made to the sheriff 
principal rather than to the Court of Session. That  
appeal is to be final.  

Amendments 138 to 148 are consequential on 
amendment 137, removing references to Court of 
Session appeals against a sheriff’s decisions in 

respect of exclusion and restriction orders from 

section 60. Amendment 150 is a consequential 
amendment to section 61. 

I move amendment 137.  

Amendment 137 agreed to.  

Section 60—Appeal to Court of Se ssion 

Amendments 138 to 148 moved—[Shona 
Robison]—and agreed to.  

The Convener: Group 4 is on the effect of 
appeals. Amendment 149, in the name of the 
minister, is grouped with amendments 151 and 
242.  

Shona Robison: A quarantine or detention 
order may be appealed to the sheriff principal and 
then further appealed to the Court of Session.  
Amendment 149 provides for the second-level 
appeal to the Court of Session against a 
quarantine or detention order to be final, and 
mirrors similar provision elsewhere in the bill. 

Amendment 151 addresses a minor drafting 
issue. Section 61 states:  

―Despite the making of an appeal under‖  

the relevant sections of the bill, 
―the order, modif ication or dec ision appealed against has  

effect‖. 

There is no need for the further words 

―pending determination of the appeal‖,  

which are superfluous. Amendment 242 will clarify  
that the appeal to the Court of Session under 
section 80 against local authority notices will be a 
final appeal.  

I move amendment 149.  

Amendment 149 agreed to.  

Section 60, as amended, agreed to. 

Section 61—Effect of appeal under section 58, 
59 or 60 

Amendments 150 and 151 moved—[Shona 
Robison]—and agreed to.  

Section 61, as amended, agreed to. 

Sections 62 and 63 agreed to.  

Section 64—Obstruction 

The Convener: Group 5 is on offences under 
parts 4 to 6. Amendment 152, in the name of the 
minister, is grouped with amendments 153 to 156,  
238, 243, 246, 158 and 159.  

Shona Robison: The amendments seek to plug 
gaps in the offence provisions in the bill. They will  
create three new offences. The first is obstructing 
a person who is authorised to take someone to a 
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place of quarantine, and the second is breaching 
any conditions that are imposed in a quarantine 
order. The third offence will apply where a child is 
subject to an exclusion order, a restriction order or 
a quarantine order. It is the parents or the person 
with day-to-day care and control of the child who is  
responsible for ensuring that the child does not go 
to the place from which they are excluded.  

Amendment 156 therefore makes it an offence 
for the parent or the person with day-to-day care 
and control of the child to fail, without reasonable 
excuse, to ensure that the child does not breach 
the order. However, because clearly there could 
be circumstances in which a parent had exercised 
all due diligence and taken all reasonable steps to 
avoid the child breaching the order and yet the 
order was still breached, we have included a 
defence along those lines in the provision. In 
addition, for consistency with other offence 
provisions in the bill, and to ensure fairness, a 
reasonable excuse defence is being included 
against prosecution in relation to obstruction and 
breach of part 4, 5 and 6 order offences.  
Amendments 152, 154, 238, 243 and 246 will do 
that. Amendment 156 has implications for section 
101, which sets out the level of penalties that will  
be associated with offences that are committed 
under the act.  

I move amendment 152.  

Dr Simpson: I want to be clear about this. The 
offence as proposed in amendment 156 will be 
committed by the parent if the parent 

―fails, w ithout reasonable excuse, to ensure that the child 
does not breach the order‖.  

It appears that, under subsection (5) of the new 
section that the amendment inserts, that will  
include 
―a volunteer for a voluntary organisation‖.  

Have I got that wrong? I do not quite follow it.  
Subsection (5) states: 

―The person referred to in subsection (4) is a person w ho 

… is 16 or over; and … has (otherw ise than … as a 

volunteer for a voluntary organisation), 

day-to-day care or control of the child.‖  

Does that mean that volunteers are excluded?  

Shona Robison: Yes, they are excluded. 

Dr Simpson: That  is fine. I just wanted to be 
clear about that.  

Amendment 152 agreed to.  

Amendment 153 moved—[Shona Robison]—

and agreed to. 

Section 64, as amended, agreed to. 

Section 65—Offences arising from breach of 
orders under this Part  

Amendments 154 and 155 moved—[Shona 
Robison]—and agreed to.  

Section 65, as amended, agreed to. 

After section 65 

Amendment 156 moved—[Shona Robison]—

and agreed to. 

Section 66—Applications and appeals  

Amendment 157 moved—[Shona Robison]—

and agreed to. 

Section 66, as amended, agreed to. 

Section 67—Provision of facilities for 
disinfection etc 

The Convener: Group 6 is on minor 
amendments to part 5. Amendment 226, in the 
name of the minister, is grouped with amendments  
227, 228 and 234.  

Shona Robison: Section 67(5) sets out that  
premises and things in or on them are infected or 
infested if they have been  
―exposed to … an animal or insect w hich has or carries a 

disease or organism w hich is a ris k to human health‖.  

That wording is slightly ambiguous. The issue is  
not that the organism itself is a risk to human 
health; the risk to human health arises from the 
disease that the organism causes. Amendment 
226 will make that clear for the definition of 
―infected‖. Amendment 227 makes a similar 
change to the definition of ―infested‖.  

Amendment 228 brings the wording in section 
68(2)(c) into line with the rest of section 68(2).  
Amendment 234 inserts the word ―infested‖ into 

section 71(1)(a) so that it is consistent with the 
other sections in part 5.  

I move amendment 226.  

Amendment 226 agreed to.  

Amendment 227 moved—[Shona Robison]—
and agreed to. 

Section 67, as amended, agreed to. 

Section 68—Notice on occupier or owner of 
infected etc premises or things  

Amendment 228 moved—[Shona Robison]—
and agreed to. 

The Convener: Group 7 is headed ―Disinfection 
etc. of premises and things: forms of notice‖.  
Amendment 229, in the name of the minister, is  
grouped with amendment 235.  
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Shona Robison: Sections 68 and 71 require 
local authorities to serve notices—for example, on 
a person to disinfect his premises—―in the form 
prescribed‖. As that means ―in the form prescribed 

by regulations‖, it would be compulsory for local 
authorities to serve notices in that form. We now 
consider that that might place an unnecessary  
bureaucratic burden on local authorities,  
particularly in light of their experience in serving 
notices under other legislation. We therefore 
intend to cover the issue in guidance. Local 
authorities can use the form of notice that is set 
out in the guidance or, if they prefer, their own 
form, provided, of course, that it contains the 
information that is set out in sections 68 and 71.  

I move amendment 229.  

Amendment 229 agreed to.  

Section 68, as amended, agreed to. 

Section 69—Inspection of premises in relation 
to which notice served  

The Convener: Group 8 is on powers of entry  
under parts 5 and 6. Amendment 230, in the name 
of the minister, is grouped with amendments 231 
to 233, 236, 237, 244 and 245.  

Shona Robison: Members will recall that  
several amendments in relation to the powers of 
entry of authorised officers under parts 3 and 5 
were discussed last week. The amendments in 
group 8 make similar amendments to sections 69,  
70, 71 and 88 to ensure consistency on who may 
accompany an authorised officer of a local 
authority who is entering premises. The 
amendments allow a constable to attend if the 
officer has reasonable cause to expect serious 
obstruction in obtaining access to premises.  

I move amendment 230.  

Amendment 230 agreed to.  

Amendments 231 and 177 moved—[Shona 

Robison]—and agreed to.  

Section 69, as amended, agreed to. 

Section 70—Failure to comply with notice 

Amendments 232 and 233 moved—[Shona 
Robison]—and agreed to.  

Section 70, as amended, agreed to. 

Section 71—Power of local authority to 
disinfect etc premises or things 

Amendments 234 to 237 moved—[Shona 

Robison]—and agreed to.  

Section 71, as amended, agreed to. 

Section 72 agreed to.  

Section 73—Warrant to enter and take steps 

Amendments 178 to 184 moved—[Shona 
Robison]—and agreed to.  

Section 73, as amended, agreed to. 

Section 74—Use of powers in emergencies 

Amendments 185 and 186 moved—[Shona 
Robison]—and agreed to.  

Section 74, as amended, agreed to. 

Section 75—Obstruction 

Amendment 238 moved—[Shona Robison]—

and agreed to. 

Section 75, as amended, agreed to. 

Section 76—Recovery of expenses 

The Convener: Group 9 is on recovery of 
expenses by a local authority. Amendment 239, in 
the name of the minister, is grouped with 
amendments 240 and 241.  

Shona Robison: Section 76 provides that a 
local authority may recover any reasonable 
expenses that it incurs in doing anything that it is  
entitled to do under sections 68, 70, 71 and 73  
from a person on whom a notice is served for 
disinfection, disinfestation or decontamination of 
premises as appropriate. Expenses for action that  
is taken under the emergency powers in section 
74 had been omitted from that provision because 
action under that section was to be taken by virtue 
of powers in other sections. However, amendment 
185, which was debated last week, changed the 
approach to setting out the powers, which are now 
contained in section 74. Amendment 239 is a 
consequential amendment to ensure that  
expenses that are incurred in taking emergency 
action under the powers that are set out in section 
74 may be recovered under section 76. 

Amendments 240 and 241 clarify the text on the 
recovery  of expenses by local authorities and how 
the sums that are recoverable may be paid.  

I move amendment 239.  

Amendment 239 agreed to.  

Amendments 240 and 241 moved—[Shona 

Robison]—and agreed to.  

Section 76, as amended, agreed to. 

Section 77—Compensation 

Amendment 187 moved—[Shona Robison]—
and agreed to. 

Section 77, as amended, agreed to. 
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Section 78—Appeals against notices under 
this Part 

Amendment 188 moved—[Shona Robison]—
and agreed to. 

Section 78, as amended, agreed to. 

Section 79—Appeal to sheriff principal 

Amendment 189 moved—[Shona Robison]—

and agreed to. 

Section 79, as amended, agreed to. 

Section 80—Appeal to Court of Session 

Amendment 242 moved—[Shona Robison]—
and agreed to. 

Section 80, as amended, agreed to. 

Sections 81 to 84 agreed to.  

Section 85—Restriction on release of infected 
etc bodies from hospital 

Amendment 243 moved—[Shona Robison]—
and agreed to. 

Section 85, as amended, agreed to. 

Sections 86 and 87 agreed to.  

Section 88—Power of sheriff to order removal 
to mortuary and disposal 

Amendments 244 to 246 moved—[Shona 
Robison]—and agreed to.  

Section 88, as amended, agreed to. 

Section 89—International Health Regulations 

11:45 
The Convener: Group 10 is on international 

health regulations. Amendment 205, in the name 
of the minister, is grouped with amendments 206 
to 212, 214 and 224. 

Shona Robison: When the bill was introduced,  
the committee was made aware that section 89 
would be amended at stage 2, following the 
outcome of work between the Scottish 
Government and the other Administrations in the 
United Kingdom to ensure that similar powers—
and, therefore, a similar level of health 
protection—are available at points of entry into our 
countries. That work has now been completed.  
The powers that are proposed in amendments 205 
to 212, 214 and 224 will ensure that there is  
consistency of approach between this bill and the 
Health and Social Care Bill, which is currently  
progressing through the Westminster Parliament,  
providing a comprehensive system of health 
protection regulations throughout the UK. 

I recognise that these are broad powers. They 
will enable us to update the Public Health (Ships) 
(Scotland) Regulations 1971, as amended, and 
the Public Health (Aircraft) (Scotland) Regulations 
1971, as amended, which broadly implemented 
the international health regulations of 1969. Those 
regulations are confined to dealing with a limited 
number of diseases and are ineffective in dealing 
with diseases such as severe acute respiratory  
syndrome or threats from contamination. 

We have talked before about the increased risk  
to health protection from modern-day travel and 
trade. That risk is heightened at places of arrival in 
and departure from the country. New or rare 
diseases may travel quickly from other parts of the 
world, and health protection professionals may 
have limited time on the arrival of persons in 
Scotland to identify persons at risk, any vessels  
and so on that might cause risk and the action that  
may be required to protect both individuals and the 
wider population in Scotland.  

Swift action at a point of entry has the potential 
to deliver significant health protection benefits, 
justifying the availability of the powers that can be  
used on such occasions. Those powers are 
separate from the general powers that are 
available in the rest of the bill, which apply, more 
appropriately, to domestic situations. We also 
have an international obligation to do what we can 
to protect people in other countries from those 
planning to leave the UK who may be a risk to 
health.  

I reassure the committee that regulations made 
under the powers in section 89, which are being 
developed with officials and stakeholders, will be 
the subject of comprehensive consultation,  
including consultation on draft regulations. They 
will, of course, be subject to the affirmative 
procedure in the Parliament. Where Scottish 
ministers consider that regulations need to be 
made as a matter of urgency, those regulations 
will be subject to emergency affirmative procedure 
in the Scottish Parliament. That means that they 
will be laid in Parliament and will cease to have 
effect at the end of 28 days unless they are 
approved by a resolution of the Parliament. 

I move amendment 205.  

Dr Simpson: Although single cases make for 
bad law, I wonder whether section 89, as  
amended, would have prevented the case—were 
it to occur in Scotland—of the Canadian with 
multiresistant tuberculosis who travelled on a 
plane after having been advised that tests were 
being done and that there was a possibility that  
they had tuberculosis. Would the powers that are 
now being taken allow for a person to be 
quarantined or restricted until tests are completed,  
thereby preventing the possible spread of disease 
to people on a plane? 
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Shona Robison: They make it more likely that 
that would be the case. 

Amendment 205 agreed to.  

Amendments 206 to 212 moved—[Shona 

Robison]—and agreed to.  

The Convener: Group 11 is on penalties for 
offences. Amendment 213, in the name of the 
minister, is grouped with amendment 222.  

Shona Robison: Amendment 222 amends 
section 101 so that the maximum imprisonment 
penalty for a person who is convicted on 
indictment of an offence under the bill  is reduced 
from five to two years. Amendment 213 makes the 
same change in respect of offences under 
regulations made under section 89. 

The effect of the amendments is that any person 
who commits an offence under the bill or under 
regulations made under section 89 will be liable,  
on summary conviction, to imprisonment for a 
period not  exceeding 12 months, a fine not  
exceeding the statutory maximum, or both; or, on 
conviction on indictment, to imprisonment for a 
period not  exceeding two years, a fine,  or both.  
Exceptions to the provision are penalties for the  
sunbed offences in part 8 and penalties for breach 
of exclusion or restriction orders, which are liable 
only to summary conviction.  

I move amendment 213.  

Amendment 213 agreed to.  

Amendment 214 moved—[Shona Robison]—
and agreed to. 

Section 89, as amended, agreed to. 

The Convener: I am pleased to say that we 
have completed consideration of stage 2 
amendments for today. We have rattled through 
them and made up time. I thank the minister and 
her team for their attendance. That concludes the 
committee’s formal public business. I remind the 
committee that next week, at our third session 
dealing with stage 2 amendments, we will address 
the issues that were raised with us in evidence 
today. 

11:51 
Meeting continued in private until 12:32.  
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Further submission from the Sunbed Association 

1. Firstly, I refer to the Association's written statement submitted on 6 May 2008 
setting out the reasons why the Association supports an age restriction of no-
one under 16 years. The WHO recommendation does not provide medical or 
scientific evidence to support its recommendation. Furthermore, we believe 
that human rights legislation should be considered as there may a case that 
16 and 17 year olds have a right to use sunbeds if they wish. 

2. The Association's Code of Practice requires that, during the screening process 
to ensure suitability, customers are asked whether they are taking any 
medication which might photosensitise the skin. The packaging or 
accompanying leaflet will normally indicate whether UV exposure should be 
avoided or a pharmacist can often advise. 

3. The Health & Safety Executive publishes a Guidance Note INDG209 
"Controlling Health Risks from the use of UV Tanning Equipment". This 
provides guidance for operators and advice to customers. The guidance is not 
enforceable but provides information which is regarded as good practice. 

4. Lastly, I enclose a Factsheet on Regulation and the sunbed industry. This sets 
out the status of the European Standard which was discussed at the 
Committee meeting held on 14 May. 
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FACT SHEET 
REGULATION AND THE SUNBED INDUSTRY 

UV tanning equipment being “traded” (traded new or second-hand and equipment hired but does 
not cover equipment “in service”) must conform with the UK Electrical Equipment (Safety) 
Regulations 1994.  These Regulations require equipment placed on the market to be “safe” 
(“safe” being defined as giving due consideration to good engineering practice, current scientific 
knowledge etc.).  The Regulations implement, in the UK, the EC Low Voltage Directive which 
has removed technical barriers to trade, has established a single market in safe electrical 
equipment and has also provided a high level of protection for consumers.   Products covered by 
this legislation are required to carry the CE Mark (the CE Mark is a symbol – in English 
“European Conformity” – and is a declaration that the product complies with the essential 
requirements of European health, safety and environmental protection legislation).   

UV tanning equipment carrying the CE mark must conform with the EC Low Voltage Directive 
which in turn requires compliance with the European Standard 
EN 60335-2-27: 2003 “Particular Requirements for skin exposure to ultraviolet and infrared 
radiation”.  This is a health and safety standard which governs the manufacture of UV tanning 
appliances ie construction, electrical safety, mechanical strength,  
UV output, and provides instructions for use and exposure recommendations.    The Standard is 
reviewed by an International Standards Committee, it is published in Europe through the 
European Committee for Electrotechnical Standardisation (CENELEC) and the English 
translation is published in the UK through the British Standards Institution.   The International 
Committee (Maintenance Team - MT16) which reviews the Standard comprises representatives 
not only from industry, but also from the medical and scientific professions.  One of the main 
objectives of introducing European Standards is to allow the free circulation of compliant goods 
on the assumption that what is acceptable in one country is acceptable in another.  The European 
Standard has recently been reviewed and publication of the revised Standard is expected around 
September 2008 with a transitional period for compliance.  The revision will introduce new 
requirements on maximum irradiance levels which were published in an EU Declaration in 
January 2007.   Once the revised European Standard is in force, any 
UV tanning appliance being traded which exceeds the new irradiance level could be deemed to 
be “unsafe” and in contravention of the European Standard and the UK Electrical Equipment 
(Safety) Regulations. The Association’s Sunbed Code of Practice requires that the manufacture, 
operation and use of UV tanning equipment must comply with the European Standard.   

Operators of UV tanning equipment must meet legal obligations required by The Health & 
Safety at Work etc. Act 1974, carry out a risk assessment and conform with other regulations if 
applicable to their business eg Control of Substances Hazardous to Health 2002.   The UK 
government, through the Health & Safety Executive, publishes a Guidance Note INDG209 
“Controlling Health Risks from the use of UV Tanning Equipment”.   This provides guidance for 
operators and advice to customers.  Whilst this is not compulsory, it is used by local authority 
environmental health officers when checking sunbed outlets.  They will almost certainly look for 
it to be displayed.  The Association’s Sunbed Code of Practice requires members to display the 
HSE guidance note at their premises.     

In certain parts of the UK, namely the majority of the London Boroughs, Birmingham City, 
Worcester City, parts of Nottinghamshire and parts of Scotland, it is compulsory for sunbed 
outlets to operate under licence from their local authority.   Apart from parts of Scotland, the 
licence is for “special treatments” which affect the skin.  So it covers not only tanning but also 
certain beauty treatments, body piercing, tattoos and so on.    In certain areas in Scotland, it is a 
public entertainments licence which ensures that staff are on duty in sunbed salons when open to 
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the public but most of the other requirements are not relevant to sunbed outlets.   As the word 
“licence” implies, there is an annual fee involved which varies from one licensing area to 
another.   Where licensing requirements exist, they are introduced under existing “primary” 
legislation which enables local authorities to do this.  For example, London Boroughs impose it 
under the London Local Authorities Act 1991 which aims to improve and develop local 
government services in London and to benefit London residents.      

THE SUNBED ASSOCIATION 
CHESS HOUSE, 105 HIGH STREET, CHESHAM, BUCKINGHAMSHIRE  HP5 1DE
Tel  01494-785941 www.sunbedassociation.org.uk
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Further submission from Consol Suncenters 

CONSOL SUNCENTER PLC 

RESPONSE TO FINAL QUESTIONS ASKED BY RICHARD SIMPSON AND HELEN 
EADIE AT THE COMMITTEE MEETING ON 14th MAY 2008 

1. Richard Simpson asked for a comment on the position that the age restriction 
should be 16 rather than the currently proposed 18 in light of the World Health 
Organisation’s recommendation that it should be 18.  

A: Consol recommends that young people under 16 should not use a sunbed. This 
is because, post puberty, it is at this age that skin is more resilient to exposure to UV 
light. It is also the age of consent in the UK. In fact for most of the world the age of 
consent is 16 or lower. 

The WHO recommendations goes back to the early 1990s and WHO has never 
provided any scientific evidence to support this recommendation. 

As far as we are aware, there is no scientific evidence to support an increase in the age 
limit for sunbed use from 16 to 18.

Potentially, if the age of consent is 16 when a young person is considered to be adult, 
the Scottish parliament may face legal challenges if it raises the age of choice to use a 
sunbed.

In our experience, from regular customer research, the average age of a customer 
using a sunbed is between early 20s and mid 30s. 

We will explore the possibility of a membership scheme to assess the age of people 
using a sunbed in our studios in addition to current monitoring. However, if regulation 
imposes staffing on salons it will close Consol businesses in Scotland which are 
operating to the highest standards of technology with the lowest limit of equipment 
output.

2. Helen Eadie asked how Consol prevents a person who has taken a herb or drug 
that might render them more photosensitive than normal from using a sunbed.

A: This is a good example of where the quality of customer information and 
education is key. We make it clear in all our studios that there are possible 
contraindications that should prevent someone from using a sunbed and why. 

This information is available in various formats in the studio and on the touchscreen 
where customers pay. In the 12 years that we have been in the UK we have never had 
a customer contact us because of an adverse reaction due to photosensitivity. 

If a customer is on medication, and not sure whether he/she should use a sunbed, for 
health and safety reasons it is his/her General Practitioner, not a sunbed receptionist or 
tanning business, who should be advising the customer.  We can’t be sure that a 
customer, determined to use a sunbed, would answer a questionnaire honestly and 
accurately or notify a member of staff.
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Further submission from the Law Society of Scotland 

I see that in terms of amendments 8 and 9 the householder's consent applies only if the 
entry powers are in respect of a dwellinghouse. In respect of other premises the power 
of entry does not depend on the owner's consent and it is an offence for the owner to 
obstruct entry.

It seems to me that if someone is committing an offence in relation to sunbeds he may 
have records or equipment at home. So who would give consent to entry then? It's 
unlikely I think. I think amendment nine should be changed to allow for a power of 
search to a dwellinghouse to be granted by a sheriff or justice 
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SOCIETY OF CHIEF OFFICERS OF ENVIRONMENTAL 
HEALTH IN SCOTLAND 
 
Honorary Treasurer     Environmental Services 
Fraser Thomson      Fife Council 
        Kingdom House 
        Kingdom Avenue 
        GLENROTHES 
        Fife 
        KY7 5LY 
        Tel No: 08451555555  - Ext. 440469 
        Fax No: 01592 583318 
 
 
        16th May 2008 
 
Health & Sport Committee. 
Request for Further Information. 
 
At the session on 14th May 2008, I was asked to provide further information in relation to the role of 
the Health & Safety Executive (HSE) in relation to UV Tanning which I have attached. 
 
Whilst I believe it to be accurate please bear in mind that in the time available I have only been able 
to obtain some brief HSE views on the information it contains and that it therefore does not 
represent a formal position statement from them. 
 
 
Yours sincerely 
 
 
Alastair Shaw 
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THE HEALTH & SAFETY SYSTEM IN GREAT BRITAIN 

 

HSE publication ‘The Health & Safety System in Great Britain’ 

(http://www.hse.gov.uk/pubns/ohsingb.pdf [link no longer active]) explains in some detail how the 

whole system works, the inter-relationship between the HSE and Local Authorities and the status of 

legislation and guidance. 

 

In particular Page 18 explains the relationship between regulations, codes of practice and guidance 

and the HSE’s role in the provision of this. 

 

“Approved codes of practice (ACOPs) are approved by HSC with the consent of the 

appropriate Secretary of State; they do not require agreement from Parliament. ACOPs 

have a special authority in law. Failure to comply with the provisions may be taken by a 

court in criminal proceedings as 

evidence of a failure to comply with the requirements of the Act or of regulations to which 

the ACOP relates, unless it can be shown that those requirements were complied with in 

some equally effective way. Thus, ACOPs (which can be updated more easily) provide 

flexibility to cope with 

invention and technological change without a lowering of standards. 

 

Other guidance is issued by the Commission or its advisory committees, or by HSE, in effect 

as a notification of the standards its inspectors will expect (following HSC/E guidance is not 

compulsory and employers are free to take other action)”. 

 

Page 19 also refers to the role of standards such as the British Standards (BS) and European 

equivalents. 

 

In relation to enforcement the vast majority of premises where UV tanning takes place fall within 

the remit of Local Authorities. 

 

 

Application and relevance to UV Tanning 

UV tanning is subject of guidance rather than an approved code of practice and compliance is 

discretionary rather than compulsory. Nevertheless compliance with the guidance represents good 

practice and a person doing so voluntarily should normally be able to assume they are doing enough 

to comply with the law. 

 

The current guidance which has been referred to at past hearings is INDG209 

(http://www.hse.gov.uk/pubns/indg209.pdf). Replacement guidance is currently out for consultation 

and takes into account technological advances since the last review and the emerging concerns 

about use by children and young persons 

(http://www.hse.gov.uk/radiation/nonionising/sunbeds.htm ). 

 

In the regulatory arena, whilst officers will always seek to achieve compliance with guidance, 

formal enforcement has to be related to risk and the uncertainty regarding the precise risk of UV 

tanning activity poses certain difficulties in simply translating guidance and standards based 

essentially on precaution into requirements justified by quantifiable risk. 

 

In the circumstance where an operator modifies equipment to increase output beyond the BS 

standard for commercial sunbed use the appropriate enforcement response is to seek a risk 

assessment from the operator. The risk assessment would have to identify the additional risks 

arising from the change and show how these would be dealt with (e.g. – shorter exposure times). 

The adequacy of the risk assessment and controls would determine the next enforcement action. 
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In practice enforcement is not usually a problem where an incident has occurred where the evidence 
clearly supports a lack of control leading to clear physical bodily damage such as suffering chronic 
burning. It is more of a problem where there is little or no hard evidence, such as complaints or 
reported incidents, to support a clear link to risk in the particular circumstance. If required, evidence 
from experts in the field could be employed to back up enforcement action but gathering this could 
well be time consuming and costly and could well be challenged. 
 
 
Note: 
Whilst not a matter for the Health & Safety Executive, the point the Society was trying to make in 
its submission is that a licensing route, based on a desire to secure public health protection, offers a 
simpler, more readily enforceable and pragmatic alternative. It could establish clear standards based 
on a precautionary approach with the added advantage of requiring prior approval for operations. 
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19/05/2008 
 
Further to the request made by the Scottish Parliament’s Health and Sport Committee, I will 
undertake to provide additional detail about the debate that was undertaken at COSLA’s 
Health and Well-being Executive Group on the regulation of sunbed parlours.   
 
The Health and Well-being Executive Group is one of six within COSLA, which meets on a 
quarterly basis to discuss emerging policy issues. It sits within COSLA’s broader political 
structures (see appendix 1). The meeting typically lasts for two hours and accommodates a 
busy agenda (see appendix 2). A week prior to the meeting, papers are sent to members of 
the Group in order to facilitate discussion on the day. This also provides members with the 
opportunity to receive a briefing from professional officers within local authorities.      
 
With respect to the Public Health Bill, members discussed the matter at the level of political 
principle rather than operational implementation. A range of views were expressed, including 
on the financial impact of a licensing scheme on local authorities; the potential impact of 
regulation on the sector; local business needs; and public health duties. This discussion did 
not extend to professional enforcement issues, albeit that there was a recognition that any 
move towards licensing would have to deliver compliance.   
 
In terms of how the debate finished, there was broad agreement to ‘advocate the introduction 
of appropriate, effective and consistent approaches to the regulation and licensing of sun bed 
operators in Scotland’ (see appendix 3 for formal minute). Where possible, COLSA’s politics 
operates on a consensual basis, meaning an issue would go to vote only if broad agreement 
could not be achieved. A consequence of this is that the principles agreed to tend to be broad. 
In this instance, a vote was not required. 
 
Subsequent to this political advice being given, COSLA officials engaged with their 
professional advisers and came to a view that the amendments to the Public Health Bill 
suggested by Mr Macintosh and Ms Eadie were in keeping with the spirit of the decision 
reached by the Health and Well-being Executive Group.  
 
Yours Sincerely 
 
Ron Culley 
Health and Social Care Team 
COSLA 
0131 474 9257 
ron@cosla.gov.uk  

 

 

 

 

 

Appendix 1 – COSLA Political Structures 
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COSLA Fora for Policy Discussion and Approval 
COSLA is a small organisation with 50 staff members, who work across a wide range of issues 
within two broad policy portfolio areas on a 70%-30% basis. For example, an officer working 
70% in the Health and Social Care Team will also work 30% in a separate team, for example 
in Education, Children and Young People. This mainstreaming ensures that staff members 
have a broad understanding of all the issues facing local government today. COSLA relies on 
the expertise of officers from its member councils to provide technical assistance, as well as 
the professional associations who represent specific sectors within local government, such as 
finance or social work. 

Executive Groups 
COSLA has six Executive Groups which meet on a quarterly basis. COSLA’s Spokespeople 
are the elected members who chair these groups. Elected members and local authority 
officials from across Scotland’s 32 councils attend these meetings, together with the relevant 
COSLA Team. 

COSLA policy positions are developed through these meetings, enabling politicians to discuss, 
amend and endorse the positions. COSLA’s position on policy issues will be regularly 
developed through Executive Groups, who will be updated on Ministerial engagement with 
COSLA’s politicians and collaboration between Scottish Government and COSLA officials to 
develop policy. 

The relevant officers from councils attend these meetings to provide the technical expertise on 
specific policy issues. 

Major policy issues, such as Free Personal Care or the Early Years Strategy, will be discussed 
regularly at the relevant Executive Groups but will also go to Leaders, which meets every 
month, for final endorsement. 

Leaders 
This meeting brings together all Leaders and Chief Executives of each local authority on a 
monthly basis. The meeting enables policy positions to be established and endorsed which 
have already gone to Executive Groups. Alternatively, if a specific issue arises which needs 
immediate attention, this will be brought directly to Leaders if the Executive Group is not 
scheduled for that month. 

Convention 
Convention is COSLA's principal decision making body which meets four times per year. 
Convention is made up of 133 Elected Members from the 32 local authorities, plus Chief 
Executives. Convention is the forum at which COSLA's President, Vice President's and 
Spokespersons are elected. This body is also responsible for the approval of COSLA's 
Business Plan on an annual basis, along with the establishment and terms of reference for 
Executive Groups and Task Groups. Council are recommended to appoint delegates which 
reflects a political balance across the council. The Convention reflects a political 
proportionality. The spokespersons reflect the political balance on Convention. Consequently, 
both of these groupings are politically proportionate. 

Presidential Team 
COSLA’s President and four Vice-Presidents meet on a weekly basis. This group provides the 
overall political direction on current policy issues relating to the work of COSLA. Labour, the 
SNP, the Liberal Democrats and the Independents are represented. 

 
 
 

 Appendix 2 – COSLA Health and Well-being Executive Group Agenda 
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A meeting of the COSLA Health and Well-Being Executive Group will be held in COSLA’s 
offices, Rosebery House, 9 Haymarket Terrace, Edinburgh at 11:30am on Thursday 7 
February 2008. 
 
A sandwich lunch will be available at the conclusion of the meeting. 
 
        Rory Mair 
        Chief Executive  
 
Agenda 

1. Minutes of meeting of 30 October 2007 
2. Matters arising and Spokesperson’s oral report. 

 
Corporate Issues – to be taken in Private 

3. Outcome Agreements 
 

4. Scottish Government Consultations: 
i. Local Healthcare (Scotland) Bill 
ii. Independent Scrutiny - NHS Services 
iii. Protection of Vulnerable Groups (S) Act 
iv. Towards a Mentally Flourishing Scotland 
v. Adult Support & Protection (S) Act 
vi. Respite Care Guidance 
vii. Public Health (S) Bill 

 
Policy Issues 

5. Health Inequalities Task Force 
6. Free Personal Care  
7. Care Homes  
8. Demographic Sub-Group 

 
Standing Items 

9. Changing Lives 
10. Ministerial Steering Group on Health & Community Care 
11. Ministerial Steering Group on Tobacco Control (private) 

 
12. Health & Wellbeing Executive Group Event 

 
13. Calendar of Meetings 2008 

 
Tuesday 29 April 
Thursday 07 August 
Friday 10 October 
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APPENDIX 3: MINUTE OF MEETING OF COSLA HEALTH AND WELLBEING EXECUTIVE 
GROUP 

 
COSLA Offices, Edinburgh 

7th February 2008 
 
Present: 
 
Cllr Ronnie McColl (in the chair) COSLA 
Cllr Gordon Leslie Aberdeen City 
Sue Brace ADSW 
Bill Clark ADSW 
Cllr Alison Andrews Angus 
Cllr Elaine Robertson* Argyll and Bute 
Joyce White CIPFA 
Neil Turnbull CFOAS 
Cllr Agnes Rennie Comhairle nan Eilean Siar 
Cllr Richard McCready* Dundee City 
Cllr John MacKay East Ayrshire 
Cllr Michael O’Donnell East Dunbartonshire 
Cllr Roger Knox East Lothian 
Cllr Douglas Yates East Renfrewshire 
Cllr Alistair McNeill Falkirk 
Cllr Tim Brett Fife 
Cllr Stephen Dornan Glasgow City 
Cllr Margaret Davidson Highland 
Cllr Joe McIlwee Inverclyde 
Cllr Roderick McLeod Orkney Islands 
Cllr Peter Barrett Perth & Kinross 
Cllr David Raw Scottish Borders 
Cllr Ian Brown Stirling 
Cllr Jonathan McColl West Dunbartonshire 
 
Apologies: 
 
Cllr Gurudeo Saluja Aberdeenshire 
George Graham ACPOS 
Cllr Donald Mcintosh Argyll and Bute 
Cllr Paul Edie City of Edinburgh 
Cllr Samuel Ovens Clackmannanshire 
Cllr Denis Male Dumfries & Galloway  
Cllr Helen Wright Dundee City 
Cllr Ruth Currie East Lothian 
Cllr Gerard Goldie Falkirk 
Cllr Jack Aitchison Midlothian 
Cllr Alastair Bisset Moray 
Cllr Elizabeth Marshall North Ayrshire 
Cllr Barry McCulloch North Lanarkshire 
Cllr Eileen McCartin Renfrewshire 
Cllr Gussie Angus Shetland Islands 
Mary Castles SOLACE 
Cllr Mary Kilpatrick South Ayrshire 
Cllr Jim Handibode South Lanarkshire 
Cllr Gordon Beurskens West Lothian 
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1. Minute of Meeting of 30th October 2007 
 
The Executive Group agreed to approve the minute as a correct record of the meeting. 
 
Public Health (Scotland) Bill 
 
Members were provided with an update on the progress of the Public Health (Scotland) Bill as 
it passes through stage one of the parliamentary process. The Group were also invited to 
advise how COSLA intends to handle a specific question about licensing sun-bed operators 
and members’ initial views were sought on the proposal to introduce regulations for sun bed 
operators. 
 
The overall view of members was of support for a proactive approach to tackling the issue of 
over-use of sunbeds through a consistent set of regulations and effective licensing or other 
methods of enforcement. 
 
The Executive Group: 
 

i. noted the update on the progress of Public Health (Scotland) Bill; and the 
submission made to the Finance and the Health & Sport Committees. 

ii. agreed that COSLA’s position should be to advocate the introduction of appropriate, 
effective and consistent approaches to the regulation and licensing of sun bed 
operators in Scotland. 
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20 May 2008 
 
 
 

Fiona Moriarty
Director

Direct line: 0870 609 3631
Email: fiona.moriarty@brc.org.uk 

 

 
 
AMENDMENTS TO THE PUBLIC HEALTH ETC. (SCOTLAND) BILL RELATING TO THE 
SALE OF SUNBEDS 
 
 
Further to your emails of 30 April and 16 May I am writing to you as requested to provide an 
outline position in relation to the proposed amendments 2, 3 and 8 of the Public Health etc. 
(Scotland) Bill.  I would however stress that we feel that the timeframe for response has 
been extremely limited, with unrealistic deadlines in which to provide meaningful member 
feedback to the Committee. 
 
Regarding the general principles of introducing a minimum age of purchase for sunbeds the 
SRC would seriously question the necessity to legislate against the sale of sunbeds to the 
under 18s. We believe that the reality is that under 18s are highly unlikely to have the need 
(or resources) to purchase sunbeds. Placing an obligation on retailers seems 
disproportionately onerous, and will necessitate staff retraining and substantial changes to 
corporate procedures and policies.  
 
A wider-reaching and more proportionate solution would be to promote safe attitudes to 
tanning, rather than progressing a legislative route.  Furthermore if the legislation did place 
a prohibition on sale, the draft Bill would not prevent a person under 18 years old from using 
a sunbed belonging to another person for no payment (for example the use of a parent's 
sunbed), nor would it prevent a person over 18 from purchasing a sunbed on behalf of a 
person under 18 years old (for example as a gift). 
 
 
 
 
The SRC also has a number of concerns and queries relating to the provisions as drafted: 
 
 

1. In the case of distance sales, it seems the Bill requires the seller to identify the 
location of where the goods are dispatched from. If this is the case and they are 
dispatched from England or elsewhere in the EU that is not an offence.  Is this 
practical? Is it fair? Will it simply encourage internet sellers to move their dispatch 
locations away from Scotland? 
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2. We have concerns regarding the fixed penalty provisions as there appears to be no 
safeguards or route of appeal other than to the local authority itself. This may 
contravene Human Rights legislation and even if allowed, it would mean 
there would be two systems of fixed penalties operating in Scotland.  

 
3. Is the terminology used within the provisions consistent with normal Scottish sales 

law? The term seller and selling is not usual used and we usually refer to supply. If 
the term seller is to be used, is it clearly defined? Furthermore, does it include private 
'sellers' for example on ebay?  

 
4. Is the term 'sunbed' adequately defined? 

 
5. Does the person seeking to buy (under the age of 18) commit any offence? 

 
6. Is it an offence to buy on behalf of another person (under the age of 18)? 

 
7. If a sunbed is supplied free in conjunction with the sale of something else, does that 

constitute a sale? 
 

8. Will the Scottish Government implement an education programme so that under 18s 
do not seek to buy? 

  
 
 
 
Should you require any further information please contact my office. 
 
 
Yours sincerely 
 

 
FIONA MORIARTY 
DIRECTOR 
SCOTTISH RETAIL CONSORTIUM 
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SP Bill 3-ML3 Session 3 (2008)1

Public Health etc. (Scotland) Bill

3rd Marshalled List of Amendments for Stage 2

The Bill will be considered in the following order—

Section 1 to 12 Schedule 1
Sections 13 to 105 Schedule 2

Section 106 Schedule 3
Sections 107 and 108 Long Title

Amendments marked * are new (including manuscript amendments) or have been altered. 

Before section 90

Helen Eadie

202 Before section 90, insert—

<Licensing of sunbed premises

(1) The Civic Government (Scotland) Act 1982 (c.45) is amended as follows.

(2) In section 7(2), after paragraph (a) insert—

“(aa) in a case where the licence is a sunbed premises licence and the 5

condition is attached under section 41B(4) of this Act, to a fine not 
exceeding level 4 on the standard scale;”.

(3) In section 9(1), for the words “section 41A” substitute “sections 41A and 41B”.

(4) After section 41A, insert—

“41B Sunbed premises licences10

(1) A licence, to be known as a “sunbed premises licence”, is required for the use 
of premises as sunbed premises.

(2) In this section––

“operator” means the person having management or control of the sunbed 
premises;15

“sunbed” means an electrically-powered device designed to produce 
tanning of the skin by the emission of artificial ultraviolet radiation; and

“sunbed premises” means premises in which persons are permitted to use 
a sunbed for payment.

(3) For the purposes of this section, sub-paragraphs (1) and (2) of paragraph 5 of 20

Schedule 1 to this Act do not apply; instead, where an application for the grant 
or renewal of a sunbed premises licence has been made to a licensing authority, 
they shall, in accordance with subsections (4) and (5) below and the remaining 
provisions of that paragraph—

(a) grant or renew the licence subject to conditions; or25
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(b) refuse to grant or renew the licence.

(4) Every sunbed premises licence is subject to the following conditions—

(a) persons under 18 are prohibited from using a sunbed on the sunbed 
premises to which the licence relates;

(b) persons are prohibited from using a sunbed without supervision on the 30

sunbed premises to which the licence relates;

(c) the operator of the sunbed premises to which the licence relates shall—

(i) provide to any person who proposes to use a sunbed on those 
premises, on each occasion on which that person proposes to use a 
sunbed on those premises, such information regarding the effects 35

on health of sunbed use as may be prescribed in accordance with 
subsection (6); and

(ii) display a notice containing such information as may be prescribed  
in accordance with subsection (6) in a position where it is readily 
visible to persons proposing to use a sunbed on those premises.40

(5) The Scottish Ministers may by regulations prescribe further conditions as 
conditions which a licensing authority may, at the authority’s discretion, 
impose on the granting or renewal of a sunbed premises licence.

(6) The Scottish Ministers may by regulations prescribe—

(a) the information which is to be—45

(i) provided under subsection (4)(c)(i);

(ii) contained in the notice mentioned in subsection (4)(c)(ii);

(b) the form and manner in which—

(i) the information mentioned in subsection (4)(c)(i) is to be provided,

(ii) the notice mentioned in subsection (4)(c)(ii) is to be displayed.50

(7) Regulations under subsection (5) or (6) are to be made by statutory instrument; 
and a statutory instrument containing such regulations is subject to annulment 
in pursuance of a resolution of the Scottish Parliament.”.>

Rhoda Grant

202A As an amendment to amendment 202, line 40, at end insert <;

and to such other mandatory conditions as the Scottish Ministers may by 
regulations prescribe.>

Rhoda Grant

202B As an amendment to amendment 202, line 53, at end insert—

<(  ) The Scottish Ministers must, after consulting such persons as they consider 
appropriate, issue guidance to licensing authorities as to the exercise of their 
functions under this section.>
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Section 90

Ken Macintosh

1 Leave out section 90 and insert—

<REGULATION OF PROVISION OF SUNBEDS

Offences

Prohibition on allowing use of sunbeds by persons under 18

(1) An operator of sunbed premises who, without reasonable excuse, allows a person who is 
under 18 to use a sunbed on those premises commits an offence.

(2) In proceedings for an offence under subsection (1), it is a defence for the operator to 
show that—

(a) the operator believed the person to be 18 or over; and

(b) the operator had taken reasonable steps to establish the person’s age.

(3) For the purposes of subsection (2)(b), the operator is to be treated as having taken 
reasonable steps to establish the person’s age if (and only if)—

(a) the operator was shown any of the documents mentioned in subsection (4); and

(b) that document would have convinced a reasonable person.

(4) The documents referred to in subsection (3)(a) are any document appearing to be—

(a) a passport;

(b) a European Union photocard driving licence; or

(c) such other document (or description of document) as may be prescribed.

(5) In subsections (2)(a) and (b) and (3), references to the operator include an employee or 
agent of the operator.>

Helen Eadie

203 Leave out section 90

After section 90

Ken Macintosh

2 After section 90, insert—

<Prohibition on sale or hire of sunbeds to persons under 18

(1) A person (the “seller”) who, without reasonable excuse, sells a sunbed to a person who 
is under 18 commits an offence.

(2) A person (the “hirer”) who, without reasonable excuse, hires a sunbed to a person who 
is under 18 commits an offence.

(3) In proceedings for an offence under subsection (1) or (2), it is a defence for the seller or 
hirer to show that—

(a) the seller or hirer believed the person to be 18 or over; and

(b) the seller or hirer had taken reasonable steps to establish the person’s age.
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(4) For the purposes of subsection (3)(b), the seller or hirer is to be treated as having taken 
reasonable steps to establish the person’s age if (and only if)—

(a) the seller or hirer was shown any of the documents mentioned in subsection (5); 
and

(b) that document would have convinced a reasonable person.

(5) The documents referred to in subsection (4)(a) are any document appearing to be—

(a) a passport;

(b) a European Union photocard driving licence; or

(c) such other document (or description of document) as may be prescribed.

(6) In subsections (3)(a) and (b) and (4), references to the seller or hirer include an 
employee or agent of the seller or hirer.>

Ken Macintosh

3 After section 90, insert—

<Remote sale or hire of sunbeds

(1) This section applies where, in connection with the sale or hire of a sunbed, the premises 
where the order for the sunbed is taken are not the same as the premises from which the 
sunbed is despatched for delivery in pursuance of the sale or hire.

(2) Subject to subsection (3), the sale or hire is to be treated, for the purposes of section 
(Prohibition on sale or hire of sunbeds to persons under 18), as taking place on the 
premises where the order was taken.

(3) Where—

(a) the premises where the order for the sunbed is taken are not in Scotland; and

(b) the premises from which the sunbed is despatched are in Scotland,

the sale or hire is to be treated, for the purposes of section (Prohibition on sale or hire of 
sunbeds to persons under 18), as taking place on the premises from which the sunbed is 
despatched.>

Ken Macintosh

4 After section 90, insert—

<Prohibition on allowing unsupervised use of sunbeds

(1) An operator of sunbed premises who, without reasonable excuse, allows a person to use 
a sunbed on those premises without supervision commits an offence.

(2) In subsection (1), the requirement for supervision is met if the operator (or an employee 
or agent of the operator) is present on the sunbed premises at any time a person is using 
a sunbed on those premises.

(3) In proceedings for an offence under subsection (1), it is a defence for the operator to 
prove that the operator (or an employee or agent of the operator) exercised all due 
diligence and took all reasonable steps to avoid committing the offence.>
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Ken Macintosh

5 After section 90, insert—

<Medical use of sunbeds

(1) The Scottish Ministers may, by regulations, make provision regarding the application of 
this Part to sunbeds used for medical purposes.

(2) Regulations under subsection (1) may, in particular, make provision—

(a) as to what is (and is not) a sunbed;

(b) as to what are (and are not) sunbed premises;

(c) as to circumstances in which the provisions of this Part do (and do not) apply.

(3) Regulations under subsection (1) may modify any enactment (including this Act).>

Ken Macintosh

6 After section 90, insert—

<Duty to provide information to sunbed users

(1) An operator of sunbed premises who, without reasonable excuse, fails to comply with 
the requirement in subsections (2) and (3) commits an offence.

(2) The operator must provide a person who proposes to use a sunbed on sunbed premises 
with such information regarding the effects on health of sunbed use as may be 
prescribed in accordance with subsection (5).

(3) That information is to be provided each time the person proposes to use a sunbed on 
those premises.

(4) In proceedings for an offence under subsection (1), it is a defence for the operator to 
prove that the operator (or an employee or agent of the operator) exercised all due 
diligence and took all reasonable steps to avoid committing the offence.

(5) The Scottish Ministers may prescribe—

(a) the information which is to be provided;

(b) the form and manner in which that information is to be provided.>

Ken Macintosh

7 After section 90, insert—

<Duty to display information notice

(1) An operator of sunbed premises who, without reasonable excuse, fails to comply with 
the requirement in subsection (2) commits an offence.

(2) That requirement is to display a notice—

(a) containing such information as may be prescribed in accordance with subsection 
(4);

(b) in a position where it is readily visible to persons proposing to use a sunbed on the 
premises.
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(3) In proceedings for an offence under subsection (1), it is a defence for the operator to 
prove that the operator (or an employee or agent of the operator) exercised all due 
diligence and took all reasonable steps to avoid committing the offence.

(4) The Scottish Ministers may prescribe—

(a) the information which the notice is to contain;

(b) the form and manner of display of the notice.>

Ken Macintosh

266 After section 90, insert—

<Prohibition on provision or display of certain information in sunbed premises

(1) An operator of a sunbed premises who, without reasonable excuse, fails to comply with 
a requirement in subsection (2) or (3) commits an offence.

(2) The operator must not, on any occasion on which a person enters the sunbed premises, 
provide a person with information referring to any beneficial effect on health of sunbed 
use.

(3) The operator must not display any notice or other material in or on those premises 
referring to any beneficial effect on health of sunbed use.

(4) In proceedings for an offence under subsection (1), it is a defence for the operator to 
prove that the operator (or an employee of the operator) exercised all due diligence and 
took all reasonable steps to avoid committing an offence.>

Ken Macintosh

267 After section 90, insert—

<Prohibition on provision or display of certain information 

(1) An operator of a sunbed premises who, without reasonable excuse, fails to comply with 
the requirement in subsection (2) commits an offence.

(2) The operator must not—

(a) provide any information to any person; 

(b) display any notice or other material in or on those premises,

referring to any beneficial effect on health of sunbed use.

(3) In proceedings for an offence under subsection (1), it is a defence for the operator to 
prove that the operator (or an employee of the operator) exercised all due diligence and 
took all reasonable steps to avoid committing an offence.>

Ken Macintosh

8 After section 90, insert—
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<Enforcement

Power to enter premises

(1) An authorised officer of a local authority may enter and inspect any premises in the area 
of that authority in order to ascertain whether an offence under section (Prohibition on 
allowing use of sunbeds by persons under 18), (Prohibition on sale or hire of sunbeds to 
persons under 18), (Prohibition on allowing unsupervised use of sunbeds), (Duty to 
provide information to sunbed users) or (Duty to display information notice) has been or 
is being committed there.

(2) The power in subsection (1) may be exercised only at a reasonable time.

(3) The authorised officer must, if requested to do so, produce a document showing that 
officer’s authority.

(4) When exercising the power in subsection (1), an authorised officer may take a constable 
if the authorised officer has reasonable cause to expect any serious obstruction in 
obtaining access.

(5) An authorised officer may—

(a) require the production of (or, where the information is recorded electronically, the 
furnishing of extracts from) any records which it is necessary for the authorised 
officer to see for the purposes of this Part; and

(b) inspect and take copies of, or of any entry in, the records.

(6) Nothing in subsection (5) compels the production by any person of a document subject 
to legal privilege.

(7) A document subject to legal privilege means a communication—

(a) between a professional legal adviser and the adviser’s client; or

(b) made in connection with or in contemplation of legal proceedings and for the 
purpose of those proceedings,

which would, in legal proceedings, be protected from disclosure by virtue of any rule of 
law relating to confidentiality of communications.

(8) A person commits an offence if the person, without reasonable excuse—

(a) intentionally obstructs an authorised officer in the exercise of powers under 
subsection (1);

(b) fails to comply with a requirement made under subsection (5).

(9) In proceedings for an offence under subsection (8), it is a defence for the person to 
prove that the person exercised all due diligence and took all reasonable steps to avoid 
committing the offence.>

Ken Macintosh

9 After section 90, insert—

<Power to enter premises: entry to dwellinghouses

(1) Where an authorised officer proposes, in the exercise of the power conferred by section 
(Power to enter premises)(1), to enter a dwellinghouse, the conditions set out in 
subsections (2) and (3) must be satisfied.
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(2) The first condition is that the authorised officer has given 48 hours’ notice of the 
proposed entry to a person who appears to the authorised officer to be the occupier of 
the premises.

(3) The second condition is that the person who appears to be the occupier has consented.

(4) In this section, “dwellinghouse” means any premises or part of premises which are 
wholly or mainly occupied as a person’s dwelling.>

Ken Macintosh

10 After section 90, insert—

<Power to require identification of operator

(1) Where an authorised officer of a local authority has reason to believe that an operator of 
sunbed premises in the area of that local authority is committing or has committed an 
offence under section (Prohibition on allowing use of sunbeds by persons under 18), 
(Prohibition on allowing unsupervised use of sunbeds), (Duty to provide information to 
sunbed users) or (Duty to display information notice), the authorised officer may require 
any person on those premises to give the name and address of the operator.

(2) When making a requirement under subsection (1), the authorised officer must inform the 
person—

(a) that the officer has reason to believe that the operator is committing or has 
committed an offence under section (Prohibition on allowing use of sunbeds by 
persons under 18), (Prohibition on allowing unsupervised use of sunbeds), (Duty 
to provide information to sunbed users) or (Duty to display information notice); 
and

(b) that failure to comply with the requirement may be an offence.

(3) A person commits an offence if the person, without reasonable excuse, fails to comply 
with a requirement made under subsection (1).

(4) In proceedings for an offence under subsection (3), it is a defence for the person to 
prove that the person exercised all due diligence and took all reasonable steps to avoid 
committing the offence.>

Ken Macintosh

11 After section 90, insert—

<Fixed penalties for offences under section (Prohibition on allowing use of sunbeds by 
persons under 18), (Prohibition on allowing unsupervised use of sunbeds), (Duty to 
provide information to sunbed users) or (Duty to display information notice)

(1) Where an authorised officer of a local authority has reason to believe that an operator of 
sunbed premises in the area of that authority has committed an offence under section 
(Prohibition on allowing use of sunbeds by persons under 18), (Prohibition on allowing 
unsupervised use of sunbeds), (Duty to provide information to sunbed users) or (Duty to 
display information notice), the authorised officer may give the operator a notice (a 
“fixed penalty notice”) offering the operator the opportunity of discharging any liability 
to conviction for that offence by payment of a fixed penalty.

(2) A fixed penalty notice must—

(a) identify the offence to which it relates; and
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(b) give reasonable particulars of the circumstances alleged to constitute the offence.

(3) A fixed penalty notice must also state—

(a) the amount of the fixed penalty;

(b) the period within which it may be paid;

(c) the—

(i) person to whom; and

(ii) address at which,

payment may be made;

(d) the method or methods by which payment may be made;

(e) the consequences of not making payment before the end of the period for payment 
of the fixed penalty.

(4) The amount of the fixed penalty is—

(a) in the case of an offence under section (Prohibition on allowing use of sunbeds by 
persons under 18), £100;

(b) in the case of an offence under section (Prohibition on allowing unsupervised use 
of sunbeds), (Duty to provide information to sunbed users) or (Duty to display 
information notice), £50.

(5) The period for payment of the fixed penalty is 28 days beginning with the day on which 
the notice was given.

(6) The local authority may extend the period for payment of the fixed penalty in any 
particular case if they consider it appropriate to do so, by giving notice to the operator.

(7) No proceedings for an offence under section (Prohibition on allowing use of sunbeds by 
persons under 18), (Prohibition on allowing unsupervised use of sunbeds), (Duty to 
provide information to sunbed users) or (Duty to display information notice) may be 
commenced before the end of the period for payment of the fixed penalty.

(8) No such proceedings may be commenced or continued if payment of the penalty is made 
before the end of the period for payment or is accepted by the local authority after the 
end of that period.

(9) In proceedings for an offence under section (Prohibition on allowing use of sunbeds by 
persons under 18), (Prohibition on allowing unsupervised use of sunbeds), (Duty to 
provide information to sunbed users) or (Duty to display information notice), a 
certificate which—

(a) purports to be signed by or on behalf of a person having responsibility for the 
financial affairs of the local authority; and

(b) states that payment of the amount specified in the fixed penalty notice was or was 
not received by the expiry of the period within which that fixed penalty may be 
paid,

is sufficient evidence of the facts stated.

(10) Any sum received by a local authority under this section accrues to that authority.

(11) The Scottish Ministers may by regulations—

(a) provide that fixed penalty notices may not be given in such circumstances as may 
be prescribed;
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(b) provide for the form of a fixed penalty notice;

(c) provide for the method or methods by which fixed penalties may be paid;

(d) modify subsection (4) so as to substitute a different amount (not exceeding level 2 
on the standard scale) for an amount for the time being specified there;

(e) modify subsection (5) so as to substitute a different period for the period for the 
time being specified there;

(f) provide for the keeping of accounts, and the preparation and publication of 
statements of account relating to fixed penalties under this section.>

Ken Macintosh

12 After section 90, insert—

<Withdrawal of notices

(1) The local authority must consider any representations made by or on behalf of the 
recipient of a fixed penalty notice and decide in all the circumstances whether to 
withdraw the notice.

(2) Where a fixed penalty notice is withdrawn in accordance with subsection (1)—

(a) the local authority must give notice of the withdrawal to the person to whom the 
fixed penalty notice was given;

(b) the local authority must repay any amount which has been paid under the fixed 
penalty notice; and

(c) no proceedings are to be commenced or continued against that person for the 
offence in question.>

Ken Macintosh

13 After section 90, insert—

<Penalties for offences under Part 8

Any person who commits an offence under this Part is liable, on summary conviction, to 
a fine not exceeding level 4 on the standard scale.>

Ken Macintosh

14 After section 90, insert—

<Interpretation

Interpretation of Part 8

In this Part—

“authorised officer” means an officer of a local authority authorised for the 
purposes of this Part;

“operator” means the person having management or control of sunbed premises;

“sunbed” means an electrically-powered device designed to produce tanning of 
the skin by the emission of artificial ultraviolet radiation; and

“sunbed premises” means premises in which persons are permitted to use a 
sunbed for payment.>
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Section 91

Shona Robison

247 In section 91, page 58, line 20, at end insert—

<(5AC)Before making regulations under subsection (5AB)(b) above, the Scottish 
Ministers must consult, in so far as it is reasonably practicable to do so, the 
persons mentioned in subsection (5AD) below.

(5AD) Those persons are—

(a) such associations of local authorities; and

(b) such other persons,

as the Scottish Ministers consider appropriate.”.>

Section 93

Shona Robison

248 Leave out section 93 and insert—

<Statutory nuisance: land covered with water

(1) Section 79 of the 1990 Act is further amended as follows.

(2) In subsection (1), after paragraph (e), insert—

“(ea) any water covering land or land covered with water which is in such a 
state as to be prejudicial to health or a nuisance;”.

(3) After subsection (5), insert—

“(5ZA)For the purposes of subsection (1)(ea) above, “land”—

(a) includes structures (other than buildings) in, on or over land;

(b) does not include—

(i) mains or other pipes used for carrying a water supply;

(ii) any part of the public sewerage system;

(iii) any other sewers, drains or other pipes used for carrying sewage;

(iv) the foreshore, that is to say, the land between the high and low 
water marks of ordinary spring tides;

(v) the seabed.

(5ZB) In subsection (5ZA) above—

“drain”, “sewage” and “sewer” have the meanings given by section 59 of 
the Sewerage (Scotland) Act 1968 (c.47);

“main” has the meaning given by section 109(1) of the Water (Scotland) 
Act 1980 (c.45);

“pipe” includes a service pipe within the meaning of that section of that 
Act;

“public sewerage system” has the meaning given by section 29 of the 
Water Services etc. (Scotland) Act 2005 (asp 3).”.>
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Section 94

Shona Robison

249 In section 94, page 59, line 19, at end insert—

<(1ZB) Before making regulations under subsection (1ZA) above, the Scottish 
Ministers must consult, in so far as it is reasonably practicable to do so, the 
persons mentioned in subsection (1ZC) below.

(1ZC) Those persons are—

(a) such associations of local authorities; and

(b) such other persons,

as the Scottish Ministers consider appropriate.”.>

Shona Robison

250 In section 94, page 59, line 20, leave out subsection (3)

Section 95

Shona Robison

251 In section 95, page 60, line 33, leave out from <is> to end of line 35 and insert <accrues to that 
authority.>

Shona Robison

252 In section 95, page 61, line 3, at end insert—

<(  ) provide for the amount of the fixed penalty to be different in different 
cases or descriptions of case;>

Shona Robison

253 In section 95, page 61, line 7, leave out <this section> and insert <section 80(4A)>

Shona Robison

254 In section 95, page 61, line 7, at end insert—

<(12) Before making regulations under subsection (11) above, the Scottish Ministers 
must consult, in so far as it is reasonably practicable to do so, the persons 
mentioned in subsection (13) below.

(13) Those persons are—

(a) such associations of local authorities; and

(b) such other persons,

as the Scottish Ministers consider appropriate.”.>
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After section 95

Shona Robison

255 After section 95, insert—

<Procedure for regulations

(1) Section 161 (regulations, orders and directions) of the 1990 Act is amended as follows.

(2) In subsection (2), at the beginning insert “Subject to subsection (2B) below,”.

(3) After subsection (2A), insert—

“(2B) No statutory instrument containing regulations made under section 79(1ZA) or 
80ZA(11) above may be made unless a draft of it has been laid before, and 
approved by resolution of, the Scottish Parliament.”.>

Section 98

Shona Robison

215 In section 98, page 62, line 16, leave out subsection (1)

Shona Robison

216 In section 98, page 62, line 19, leave out <under subsection (1)> and insert <held by it>

Shona Robison

217 In section 98, page 62, line 23, leave out <under subsection (1)> and insert <held by it>

Shona Robison

218 In section 98, page 62, line 25, at end insert—

<(3A) An employee of the relevant authority authorised by it to make the disclosure or any 
other person so authorised may disclose information under subsection (2) or (3).

(3B) Information may be disclosed—

(a) in the case of disclosure under subsection (2), to any employee of the other 
relevant authority authorised by it to receive the information or to any other 
person so authorised;

(b) in the case of disclosure under subsection (3), to any employee of the other person 
authorised by that other person to receive the information or to any other person 
so authorised.

(3C) Information may be disclosed under subsection (2) or (3) despite any prohibition or 
restriction on such disclosure imposed by or under any enactment or rule of law.

(3D) But subsection (3C) does not affect the application of the Data Protection Act 1998 
(c.29) to disclosure of information under subsection (2) or (3).>

Shona Robison

219 In section 98, page 62, line 27, leave out <subsection (1)> and insert <this section>
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Shona Robison

220 In section 98, page 62, line 28, leave out subsections (5) and (6)

Shona Robison

221 In section 98, page 63, line 2, at end insert—

<(  ) Regulations under subsection (8) may modify any enactment (including this Act).>

Section 101

Shona Robison

158 In section 101, page 63, line 38, at beginning insert—

<(  ) Subject to subsection (2),>

Ken Macintosh

15 In section 101, page 63, line 38, after <Act> insert <(except Part 8)>

Shona Robison

222 In section 101, page 64, line 3, leave out <5> and insert <2>

Shona Robison

159 In section 101, page 64, line 4, at end insert—

<(2) Any person who commits an offence under section 65(1) or (Failure to ensure child’s 
compliance with order)(3) or (4) in relation to an exclusion or restriction order is liable, 
on summary conviction, to imprisonment for a period not exceeding 12 months or a fine 
not exceeding level 5 on the standard scale or both.> 

After section 101

Shona Robison

190 After section 101, insert—

<Form of applications etc.

The Scottish Ministers may, by regulations, prescribe the form of any application or 
order under this Act.>

Section 102

Shona Robison

223 In section 102, page 64, line 12, at end insert—

<(  ) The Scottish Ministers must, before making regulations under this Act, consult, in so far 
as it is reasonably practicable to do so, such persons as they consider appropriate.>
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Jamie Stone

204 In section 102, page 64, line 15, after <under> insert—

<(  ) section 25(3) which modify an Act of Parliament or Act of the Scottish 
Parliament; or

(  )>

Helen Eadie

191 In section 102, page 64, line 15, after <section> insert <3(4) or> 

Ken Macintosh

16 In section 102, page 64, line 15, after <89(1)> insert <or section (Fixed penalties for offences 
under section (Prohibition on allowing use of sunbeds by persons under 18), (Prohibition on 
allowing unsupervised use of sunbeds), (Duty to provide information to sunbed users) or (Duty to 
display information notice))(11)>

Shona Robison

224 In section 102, page 64, line 17, at end insert—

<(5) Subsection (4) does not apply to regulations made under section 89(1) if the Scottish 
Ministers consider that the regulations need to be made urgently.

(6) Where subsection (5) applies, the regulations (the “emergency regulations”)—

(a) must be laid before the Scottish Parliament; and

(b) cease to have effect at the expiry of the period of 28 days beginning with the date 
on which the regulations were made unless, before the expiry of that period, the 
regulations have been approved by a resolution of the Parliament.

(7) Subsection (6)(b) does not apply in relation to regulations which—

(a) revoke (in whole or in part) emergency regulations; and

(b) do—

(i) nothing else; or

(ii) nothing else except make provision incidental or supplementary to the 
revocation.

(8) In calculating any period of 28 days for the purposes of subsection (6)(b), no account is 
to be taken of any period during which the Scottish Parliament is—

(a) dissolved; or

(b) in recess for more than 4 days.

(9) Where emergency regulations cease to have effect under subsection (6)(b), that does 
not—

(a) affect anything previously done by reference to the regulations;

(b) prevent new emergency regulations being made to the same or similar effect.>
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Schedule 3

Shona Robison

256 In schedule 3, page 70, line 31, at end insert—

<Cleansing of Persons Act 1897 (c.31) The whole Act.>

Shona Robison

257 In schedule 3, page 71, line 3, at end insert—

<Small Landholders (Scotland) Act Section 11.          
1911 (c.49)

Land Settlement (Scotland) Act In section 18(2), the words from “and all expenses” to 
1919 (c.97) the end.>

Shona Robison

258 In schedule 3, page 71, line 5, at end insert—

<Local Government (Scotland) Section 377(5).
Act 1947 (c.43)

Atomic Energy Authority Act In section 5(6), the words “by or under the provisions 
1954 (c.32) of section one hundred and eighty-one of the Public 

Health (Scotland) Act 1897, or”.

Criminal Justice Act 1967 (c.80) Section 92(7).
In schedule 3, Part 3.>

Shona Robison

259 In schedule 3, page 71, line 6, column 2, at beginning insert—

<Section 62(2).>

Shona Robison

260 In schedule 3, page 71, line 9, at end insert—

<Sewerage (Scotland) Act 1968 (c.47) Schedule 1, paragraph 2.
In schedule 2, the entries relating to the Public Health 
(Scotland) Act 1897.

Transport Act 1968 (c.73) Section 108(2)(a) and the word “and” 
immediately following it.
In section 112(3)(d), the words “section 16 of the 
Public Health (Scotland) Act 1897 and”.

Post Office Act 1969 (c.48) In schedule 9, paragraph 17(5), the words “or 
under the Public Health (Scotland) Act 1897”.

Finance Act 1970 (c.24) In schedule 8, in Part 5, the entry relating to the Public 
Health (Scotland) Act 1897.

National Health Service (Scotland) Section 53.
Act 1972 (c.58)
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Local Government (Scotland) Act Section 202(1)(c)(iii).                                             
1973 (c.65) Schedule 27, paragraphs 26 to 29, 33 to 36 and 39 to

48.

Control of Pollution Act 1974 (c.40) Section 47(3).
Section 106(7).
In schedule 4, the entry relating to the Public Health 
(Scotland) Act 1897.>

Shona Robison

261 In schedule 3, page 71, line 12, at end insert—

<Slaughter of Animals (Scotland) Act In schedule 3, the entry relating to the Public Health 
1980 (c.13) (Scotland) Act 1897.

Local Government (Miscellaneous Schedule 2, paragraph 2.
Provisions) (Scotland) Act 1981 (c.23) In schedule 4, the entry relating to the Public Health

(Scotland) Act 1897.>

Shona Robison

262 In schedule 3, page 71, line 14, at end insert—

<Roads (Scotland) Act 1984 (c.54) Schedule 9, paragraph 17.
In schedule 11, the entries relating to the Public 
Health (Scotland) Act 1897.>

Shona Robison

263 In schedule 3, page 71, line 15, at end insert—

<Local Government and Housing Section 152(3)(d).
Act 1989 (c.42)>

Shona Robison

264 In schedule 3, page 71, line 18, at end insert—

<National Health Service and Schedule 9, paragraphs 1 and 4.
Community Care Act 1990 (c.19)>

Shona Robison

265 In schedule 3, page 71, line 24, at end insert—

<Local Government Finance Act Schedule 13, paragraph 2.                                       
1992 (c.14)

Clean Air Act 1993 (c.11) In section 61, subsection (2); and in subsection (4) 
the words “port health authority or”, in each place 
where they occur, and “authority or”.
In section 64(1), the definition of “port health 
authority”.

Value Added Tax Act 1994 (c.23) In section 33(3)(e), the words from “and a port local 
authority” to the end.
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Local Government etc. (Scotland) Schedule 13, paragraphs 9 and 26.
Act 1994 (c.39) In schedule 14, the entry relating to the Health 

Services and Public Health Act 1968.

Environment Act 1995 (c.25) Schedule 17, paragraph 2(c).
In schedule 24, the entries relating to the Public 
Health (Scotland) Act 1897.

Criminal Procedure (Consequential In schedule 2, Part 3, the entry relating to the Public 
Provisions) (Scotland) Act Health (Scotland) Act 1945.
1995 (c.40)

Debt Arrangement and Attachment Schedule 3, paragraph 9.
(Scotland) Act 2002 (asp 17)>

Section 107

Shona Robison

225 In section 107, page 66, line 8, leave out subsections (5) and (6)

Long Title

Ken Macintosh

17 In the long title, page 1, line 3, leave out from <enable> to <sunbeds> in line 4 and insert <make 
provision relating to the regulation of provision of sunbeds>
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This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

• the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted; 

• a list of any amendments already debated; 
• the text of amendments to be debated on the third day of Stage 2 

consideration, set out in the order in which they will be debated.  THIS 
LIST DOES NOT REPLACE THE MARSHALLED LIST, WHICH 
SETS OUT THE AMENDMENTS IN THE ORDER IN WHICH 
THEY WILL BE DISPOSED OF. 

 
 

Groupings of amendments 

Regulation of provision of sunbeds 
202, 202A, 202B, 1, 203, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17 

Prohibition on provision or display of certain information relating to sunbeds
266, 267 

Statutory nuisances: procedure and consultation on regulations 
247, 249, 250, 254, 255 

Statutory nuisances: land covered with water
248 

Statutory nuisances: fixed penalties 
251, 252, 253 

Disclosure of information 
215, 216, 217, 218, 219, 220, 221 

Duty to consult on regulations 
223 

Regulations and orders: procedure 
191 

Consequential repeals
256, 257, 258, 259, 260, 261, 262, 263, 264, 265 

Crown application: national security 
225 
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Amendments already debated 

Penalties for offences 
With 213 – 222 

Offences under Part 4, Part 5 and Part 6 
With 152 – 158, 159 

Procedure for applications etc. 
With 46 – 190 

Conferring of further powers on investigators: extent and procedure 
With 198 – 204 

International health regulations 
With 205 – 224 
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HEALTH AND SPORT COMMITTEE 

EXTRACT FROM THE MINUTES 

15th Meeting, Session 3 (2008) 
 

Wednesday 21 May 2008 
 
Present: 
Helen Eadie  Ross Finnie (Deputy Convener) 

Christine Grahame (Convener) Rhoda Grant 

Michael Matheson Ian McKee 
Mary Scanlon Dr Richard Simpson 

Also present: Ken Macintosh, Shona Robison (Minister for Public Health). 

The meeting opened at 10.03 am. 

Public Health etc. (Scotland) Bill: The Committee considered the Bill at Stage 2 
(Day 3). 

The following amendments were agreed to (without division): 1, 2, 3, 4, 5, 6, 7, 8, 
10, 11, 12, 13, 14, 247, 248, 249, 250, 251, 252, 253, 254, 255, 215, 216, 217, 
218, 219, 220, 221, 158, 15, 222, 159, 190, 223, 16, 224, 256, 257, 258, 259, 
260, 261, 262, 263, 264, 265, 225 and 17. 

Amendment 9 was agreed to (by division: For 5, Against 2, Abstentions 0). 

 The following amendments were disagreed to (by division)— 

   202A (For 3, Against 5, Abstentions 0) 

   202B (For 3, Against 5, Abstentions 0) 

   202 (For 3, Against 5, Abstentions 0) 

   203 (For 3, Against 5, Abstentions 0) 

  Amendments 266 and 191 were moved and, with the agreement of the 
Committee, withdrawn. 

 Amendments 267 and 204 were not moved. 

Sections 91, 92, 96, 97, 99, 100, 103, 104, 105, schedule 2, sections 106 and 
108 were agreed to without amendment. 

 Sections 90, 93, 94, 95, 98, 101, 102, schedule 3, section 107 and the Long Title 
were agreed to as amended. 

 The Committee completed Stage 2 consideration of the Bill. 
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Public Health etc (Scotland) Bill: 
Stage 2 

10:06 
The Convener: Item 2 is the last day of the 

committee‟s consideration of the Public Health etc  
(Scotland) Bill at stage 2. 

I welcome to the committee Ken Macintosh and 
the Minister for Public Health and her team, who 
are back for round three.  

Before section 90 

The Convener: The first group of amendments  
is on regulation of the provision of sunbeds. I 
intend to allow some flexibility in this debate,  
particularly to Ken Macintosh. I will follow the 
usual protocols, but i f he wants to come back in 
after the minister has summed up, I will allow him 
to do so, given that the subject of these 
amendments is his baby, as it were.  

Amendment 202, in the name of Helen Eadie, is  
grouped with amendments 202A, 202B, 1, 203 
and 2 to 17. 

Helen Eadie (Dunfermline East) (Lab): The 
purpose of my amendments is to introduce a 
regulatory framework and licensing regime that will  
ensure much better control of sunbeds throughout  
Scotland. In written and oral evidence, we have 
heard that there is general support throughout  
Scotland for such a regime. The Convention of 
Scottish Local Authorities, the Royal 
Environmental Health Institute of Scotland, the 
British Medical Association, the Society of Chief 
Officers of Environmental Health in Scotland and 
many others support the introduction of a licensing 
scheme. We appreciate that others take a contrary  
view. However, we have seen the headline in the 
Daily Telegraph expressing the moderate opinion 
that “Sunbed tan „can double the risk of cancer‟”,  
and, in a headline in Health News, the unequivocal 
statement “Sunbeds Cause Skin Cancer, Warns 
WHO”. Given that expert opinion, I really believe 
that we should int roduce a regulatory framework in 
a way that leaves no dubiety at all. 

I am grateful for the latest submission that we 
have had from the Society of Chief Officers of 
Environmental Health, which states: 

“While not a matter for the Health & Safety Executive, the 

point the Society w as trying to make in its submission is  
that a licensing route, based on a desire to secure public  
health protection, offers a simpler, more readily enforceable 
and pragmatic alternative. It could establish clear standards  
based on a precautionary approach w ith the added 
advantage of requiring pr ior approval for operations.”  

Given that we have heard from various experts  
that there are shortcomings in the way in which 
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the European Union declaration has been 
introduced and enforced, a licensing regime offers  
Scotland an opportunity to be among the leaders  
in the United Kingdom, if not Europe. France and 
other countries have made good progress, and we 
should consider the work that they have done.  

I move amendment 202.  

The Convener: Rhoda Grant will speak to 
amendment 202A and the other amendments in 
the group.  

Rhoda Grant (Highlands and Islands) (Lab): I 
support Helen Eadie‟s amendment 202, on 
licensing, for which she has just made a good 
case. My amendments 202A and 202B to that  
amendment seek to strengthen it; they are based 
on the evidence that the committee heard last  
week. Amendment 202A would allow for 
“mandatory conditions” rather than guidance. Last  
week we heard that, although sunbeds comply  
with regulations when they are sold, they can be 
modified soon after. No means exist in law to 
prevent that from happening. Adding mandatory  
conditions to the licensing regime would mean that  
the Scottish Government could make it mandatory  
that sunbeds were not modified.  

Amendment 202B is a normal provision that  
would allow ministers to provide guidance. Indeed,  
provisions elsewhere in the bill allow ministers to 
provide further information and guidance. The 
evidence last week made it quite clear that some 
issues would have to be dealt with through 
guidance. Amendment 202B would also make 
provision for ministers to consult before issuing 
guidance—consultation would be important.  

The Convener: Ken Macintosh will speak to 
amendments 1 to 17 and to the other amendments  
in the group.  

Ken Macintosh (Eastwood) (Lab): At stage 1,  
the committee supported the general principle of 
regulating tanning salons, and I hope that it  
supported my proposals. I will therefore crack on 
and describe each of amendments 1 to 17 in turn,  
rather than making general points. 

Amendment 1 sets an age restriction of 18 for 
the use of sunbed parlours. I believe that evidence 
given to the committee last week questioned 
whether that age threshold was appropriate. I will  
therefore reiterate a couple of points. 

First, 18 is the threshold recommended by most  
of, i f not all, the scientific and health organisations 
that have looked into the effects of sunbed use,  
including Cancer Research UK, the British Medical 
Association and—as Dr Richard Simpson 
pointedly emphasised last week—the World 
Health Organization.  

Secondly, the age restriction is in alignment with 
other public health legislation and other legislation 

that is specific to Scotland, including the controls  
on drinking and smoking. 

The reasoning behind amendment 1 is not just  
to do with the age of majority. Skin cancer is a 
young persons‟ disease: youth is a factor in an 
increased risk of developing skin cancer. Young 
people—not just children—specifically require the 
additional protection that the amendment would 
provide. 

As members can see, amendment 2 is new to 
the committee. It was not discussed or outlined at  
stage 1. It proposes extending the regulatory  
framework so that it covers not only sunbed 
parlours but the sale and hire of sunbeds. The 
proposal emerged from discussions with the 
Executive and stakeholders as the bill progressed.  
The fear was expressed that, rather than simply  
raising public awareness, the introduction of 
controls on sunbed parlours might shift the market  
away from tanning salons and towards domestic 
use and the sale and hire of machines. 

That was a gap, or a potential loophole, in my 
original licensing proposals. The gap had always 
niggled me, but I shied away from full -scale 
licensing of the market. However, the Executive 
pointed out that it would be relatively  
straightforward to apply public health legislation,  
rather than licensing, to deal with the issue—
especially if it were limited to the question of a 
restriction on age. There is logic in that approach,  
and I hope that the committee, like me, will  
acknowledge it. 

The sale and hire market in Scotland is very  
small at the moment. Executive civil servants  
asked the National Library of Scotland for a list of 
all commercial operators that were involved in the 
sale or hire of sunbeds and were listed in “Yellow 
Pages”. The total was 17—and only between 
seven and 10 of them appear to be active. They 
were contacted directly for their comments on the 
application of an age limit. 

10:15 
Amendment 3 covers the particular 

circumstances in which trading for sale or hire 
takes place over the phone or the internet or from 
some other remote location. It applies the 
legislation to the point of dispatch rather than the 
point of sale, should only the point of dispatch be 
based in Scotland. It also clarifies that the local 
authority covering the point of sale is the 
responsible body for enforcement in most other 
cases. 

Amendment 4 relates to one of the most  
important steps that the committee can take today,  
which is to ban the use of coin-operated or 
unstaffed machines. Members are aware of the 
high-profile accidents that have occurred through 
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the misuse of such machines, and I believe that it 
is essential that we send out a clear signal that  
sunbeds are too risky to be left unattended for 
anyone to use without a thought. They are not  
harmless vending machines, and sunbed users  
need to know the seriousness with which the 
public authorities view the risk to public health. 

Amendment 5 is essentially a safety net that  
would avoid sunbeds being reclassified or 
remarketed as medical or therapeutic devices. I 
will expand later on my alarm, or at least concern,  
at some of the dubious health claims that are 
made by sunbed operators and others. I believe 
that, currently, those are just claims and that few—
if any—sunbed operators sell themselves primarily  
as clinicians. However, it is easy to imagine that  
happening and sunbeds being sold as so-called 
ultraviolet therapy in an attempt to get around the 
law. Amendment 5 would give ministers the power 
to address that problem, should it arise, through 
subordinate rather than primary legislation. I 
believe that the French already have such a 
measure.  

Amendment 6 is arguably the most important of 
all the amendments that are before us today in 
terms of changing public behaviour and raising 
awareness of the health risks that are involved in 
tanning. The amendment would place a duty on 
operators to provide users with health information 
each time that they used a sunbed. The nature of 
that information and the form and manner in which 
it would be provided to sunbed users would be 
prescribed by ministers in regulations. The 
subordinate legislation would be drawn up in 
consultation with all interested parties. I believe 
that it is right that the detail that that would entail —
some of which may change over time, with 
changes in technology or medical knowledge—

should be in secondary legislation.  

However, the committee may be interested—I 
certainly would be—to hear from the minister 
about the process that would lead to the 
development of those regulations and her initial 
thoughts on their content. For instance, they could 
include essential stipulations—on the supply of 
goggles to users, for example—and cover more 
controversial issues, such as the importance of 
staff training. I hope that such matters would be 
covered in the regulations. Furthermore, it is my 
understanding and strong hope that the minister 
would use the powers in amendment 6 to make it  
obligatory for all users to sign a consent form on 
each visit to a salon before they used a sunbed.  
Not only would that provide a clear record of 
individual sunbed use; it would be an active rather 
than passive method of delivering the health risk  
and skin cancer message.  

I ask the minister, in responding to the 
committee‟s discussion of the amendments, to 

reaffirm her commitment to a public health 
campaign. I do not presume the committee‟s  
consent to the amendments; nevertheless, if the 
bill is to be implemented successfully, it must be 
accompanied by a public education message.  

Amendment 7 would not only impose a further 
duty on operators to provide information to sunbed 
users, but specify the form and manner in which 
that information was to be displayed. I will return to 
that point later, but it is crucial that essential health 
information is not overshadowed by more 
glamorous marketing material that is displayed by 
the operators. 

Amendment 8 brings us to the potentially more 
controversial issue of enforcement. At one stage, I 
imagined that my amendments would draw on 
other powers, which would be outlined elsewhere 
in the bill, to allow environmental health officers to 
enter premises for the purposes of inspection.  
However, given the fact that the bill  proposes 
extensive—robust, in some cases—powers of that  
kind, I am content, as I hope other members are,  
that the amendment proposes a more modest and 
proportionate approach to the regulation and 
inspection of sunbed parlours. 

Section 9— 

The Convener: Do you mean amendment 9?  

Ken Macintosh: Yes—sorry.  

Amendment 9 covers the proposals that regulate 
sale or hire from a dwelling-house. In some 
circumstances, a sunbed parlour may be a 
business that is operated from home, so the 
powers are very circumscribed indeed. Officers  
would have to give two days‟ notice and the 
homeowner could refuse entry. 

Amendment 10 would ensure that the operator 
of a sunbed salon was correctly identified. There 
will undoubtedly be instances in which it is unclear 
to inspectors who the owner is, but it is important  
that the operator, and not some junior member of 
staff, is named. That might matter, for instance,  
where an operator has a chain of shops, several of 
which are repeatedly found wanting. In such a 
case, more rigorous action may need to be taken 
against the operator.  

Amendment 11 outlines the fixed penalties that  
would be the main enforcement tool at the 
disposal of environmental health officers.  
Amendment 12 would allow local authorities to 
withdraw fixed penalties where appropriate. I was  
particularly attracted to the fixed-penalty approach 
not just because of its success in enforcing the 
smoking ban but because ultimately the bill is  
about changing the behaviour of sunbed users  
and not about trying to criminalise businesses or 
operators. Having said that, there may be more 
cynical or serious breaches of the law, when a 
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tougher line needs to be taken. Amendment 13 
specifically applies to offences under the proposed 
new provisions in part 8, and relates to the power 
of local authority officials to inspect premises and 
demand or require information from operators. The 
amendment sets out the penalties for breaching 
the proposed new provisions in part 8. My 
understanding is that the maximum fine would be 
£2,500.  

Amendment 14 defines some of the terms used 
in the proposed new sections on sunbeds—I use 
the word “sections” appropriately here—including,  
for instance, sunbed operators and which local 
authority officials may inspect or enforce the 
regulations.  

I mentioned earlier that although fixed-penalty  
notices would be the most common method of 
enforcing the legislation, there may be more 
cynical or persistent breaches of the law, such as 
continually allowing children to use sunbeds, that  
would require tougher action. In such 
circumstances, the local authority would have 
discretion to apply the more rigorous regime of 
fine and imprisonment under the general powers  
in the bill and in section 101 in particular.  
Amendment 15 would specifically preclude from 
that regime offences under part 8.  As I outlined 
earlier, under my proposals, part 8 would provide 
for a specific range of penalties. That is covered in 
amendment 13. I hope that members can follow 
my logic.  

Amendment 16 would give ministers the power 
to amend the fixed-penalty regime by affirmative 
instrument, and amendment 17 would amend the 
long title of the bill to reflect accurately the 
changes that I have proposed to the committee.  

That is a substantial list of amendments, but I 
hope that the proposals accurately reflect the 
seriousness with which all members view the 
rising problem of skin cancer in Scotland.  

Ross Finnie: When Kenneth Macintosh initially  
lodged the amendments, I did not generally favour 
a licensing regime. I still have some reservations.  
However, after last week‟s evidence, which 
repeated evidence that we had heard previously, I 
am in no doubt in that there are real difficulties in 
relation to matters of health and safety that are not  
covered by codes of practice and which cannot be 
enforced. That is confirmed in the letter to the 
committee from the Society of Chief Officers of 
Environmental Health in Scotland, which says that  
UV tanning is the subject of guidance rather than 
an approved code of practice and that compliance 
is discretionary rather than compulsory. The 
evidence persuades me that we need some form 
of licensing regime in the bill that would bring to 
bear a compulsory element. Excellent though 
Kenneth Macintosh‟s amendments are, they would 
not have the effect that they seek to achieve 

unless we were able to enforce the machines‟ 

output.  

Although those comments might suggest that I 
favour Helen Eadie‟s amendments, I believe that,  

with one or two exceptions, the way in which the 
powers have been defined in Kenneth Macintosh‟s  
amendments would have a greater effect. That is  
not to be unkind about Helen Eadie‟s  
amendments; I just happen to believe that, in the 
round, most of the provisions set out in Kenneth 
Macintosh‟s amendments would give better effect  
to the proposed controls.  

Furthermore,  as drafted, parts of Helen Eadie‟s  

amendment 202 encompass some of—but not  
all—Kenneth Macintosh‟s amendments. 
Therefore, if we agreed to amendment 202 as it  
stands and failed to agree to the first three or four 
of Kenneth‟s amendments, we would be left with 
an unhappy mix of regulation. That is not an easy 
position for the committee to be in at stage 2.  

I therefore make what I hope is a constructive 
appeal, which might or might not gain favour. My 
inclination would be to support the thrust of 
Kenneth Macintosh‟s amendments but to look to 
the minister to give an undertaking to return to the 
critical issues, particularly the health and safety  
aspects, with amendments at stage 3. Such 
amendments should provide for a form of licensing 
that enables us to enforce the provisions and give 
effect to the main thrust of Kenneth‟s  
amendments. 

I am sorry if that contribution is unhelpful. I 
discussed some of these matters with committee 
clerks to see whether it was possible to lodge a 
further amendment. However, given the timing not  
only of when the proposals were made but of the 
confirmation of the evidence from the Health and 
Safety Executive, the committee has been placed 
in some difficulties. It is imperative that we deal 
with the threat and danger of cancers that can 
arise from sunbeds. I do not want to go back on 
the decision that we made at stage 1, but the 
detail of how the aim of the proposals is to be 
implemented appears to give rise to some real 
difficulties.  

I accept some of the principles that Helen Eadie 
enunciated; I also accept the thrust of Kenneth 
Macintosh‟s amendments. However, I suggest  
that, if we were simply to agree to amendment 
202, we would not encapsulate some of the 
important provisions that are proposed in 
Kenneth‟s amendments. I may be placing the 
minister on the spot, but i f committee members  
share my reservations, we might find that  
Government amendments at stage 3 would be a 
way forward to try to give effect to good law. 
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My comments so far have dealt with the main 
thrust of the amendments, but  I would like to 
comment further, particularly in relation to section 
9. 

The Convener: You mean amendment 9. You 
should deal with it now.  

Ross Finnie: Amendment 9 is the one 
amendment in the group with which I profoundly  
disagree. I take a strong view that entry into a 
person‟s private dwelling-house has to be for a 
very specific reason. I appreciate, as Ken 
Macintosh clarified when he introduced 
amendment 9,  that the proposal is a light touch 
and that authorised officers would require consent  
and to give 48 hours‟ notice. Howeve r, I am bound 
to say, as a Liberal, that it would be illiberal to give 
local authority officers fishing rights, under 
whatever pretext they chose, to enter a private 
dwelling-house.  

I am grateful to the Law Society of Scotland,  
terse though its response may be. It makes it clear 
that, if we are going to grant someone the power 
to enter a private dwelling-house, we must ensure 
that the minimum standards for obtaining a 
warrant granted by a sheriff are met. It should not  
be a fishing exercise. Authorised officers must be 
explicit about the causal link—the connection 
between the crime that they are investigating and 
the circumstances of the individual concerned—

and the reason why they believe that the premises 
contain the evidence that they are seeking. I 
believe fundamentally that that is the minimum 
standard that anyone should adhere to in entering 
a private dwelling-house. I understand that the law 
currently provides for such a power. 

If we do not agree to amendment 9 and the 
proposed new section that it would insert, people 
who conduct such criminal activity will  not  be left  
at liberty to do so. The police could still go to a 
sheriff to seek a search warrant. If the minister is  
uncomfortable with the way proposed in 
amendment 8 of controlling sunbed operators and 
wishes to support the views of the Law Society of 
Scotland, I would be open to accepting an 
undertaking from her that she will lodge an 
amendment at stage 3. Of course, it is not for me 
but for the committee to agree to that approach.  

10:30 
I am sorry to take so long, convener, but I am 

greatly puzzled by the definitions in amendment 2.  
When someone defines something, they normally  
describe it and then define it. For example, in 
relation to subsection (1) of the section that  
amendment 2 seeks to insert, I would normally  
expect to see a person who sells sunbeds defined 
as the seller.  In other words, the person who sells  
sunbeds is the seller. However, the amendment 

refers to “A person”—any person; they do not  
have to be doing anything, never mind selling 
sunbeds—who is defined as “the „seller‟”.  

Likewise, in subsection (2) of the section that  
amendment 2 seeks to insert, “A person”—it does 
not matter what they are doing, and they do not  
have to be hiring sunbeds—is defined as “the 

„hirer‟”. Surely that cannot be right. Normal 
definitions describe and delineate what the person 
does and then the definition is ascribed to that  
description. It is extraordinary. 

Ken Macintosh rightly drew our attention to 
amendment 14, which provides us with the 
definition of an authorised officer as  
“an off icer of a local author ity”.  

I am therefore puzzled to know why subsection (1) 
of the sections that amendments 8,10 and 11,  
respectively, seek to insert repeats the phrase 
“An authorised off icer of a local authority”.  

That seems like sloppy drafting to me. If a term is  
defined, the definition that is provided should be 
used consistently throughout.  

The Convener: Thank you for that very  
thorough journey through the amendments. I am 
sure that members will take your points on board.  
Most of all, thank you for calling the lawyers‟ 
submission “terse”, rather than “verbose”—that  
has made my day. 

Ross Finnie: It is the first time that I have done 
so. 

The Convener: Yes, and probably the last. 

Dr Richard Simpson (Mid Scotland and Fife ) 
(Lab): Is voting for Helen Eadie‟s and Rhoda 

Grant‟s amendments incompatible with voting for 
Ken Macintosh‟s amendments? Do any of them 
fall if others are agreed to? 

The Convener: No, but the point has been 
made that the outcome would be cumbersome 
and messy and not very good drafting.  

Dr Simpson: I understand.  

I concur with much of what Ross Finnie said. I 
began the journey believing that a light touch was 
appropriate,  and that a licensing scheme might be 
too heavy -handed. However, on the basis of the 
evidence, particularly the verbal evidence about  
inspection that we heard last week, I do not now 
believe that we can take a light approach that  
requires someone to notify that there is a sunbed 
parlour somewhere before an inspection might  
occur, if someone believes that that is appropriate.  
That is not appropriate. We must have a licensing 
system. 

I would be comfortable with the minister 
undertaking to go away to work on combining Ken 
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Macintosh‟s amendments with a proposal for a 

licensing scheme. If the minister cannot give such 
an undertaking today, I will vote for Helen Eadie‟s  
amendments and the bill could then be amended 
at stage 3. 

My other points will be in the form of questions 
and comments. Subsection (3) of the section that  
amendment 2 seeks to insert refers to a defence 
for the seller being that  
“the seller or hirer believed the person to be 18 or over”. 

I find that unacceptable. The provision that the 
seller or hirer sought to obtain documents and that  
those documents  
“w ould have convinced a reasonable person”,  

which is in subsection (4) of the proposed new 
section, is appropriate. I hope to hear a 
satisfactory explanation of the vague subsection 
(3), because it  would mean that any seller or hirer 
could simply say as their defence that they thought  
that the person was over 18, and that would be 
that. It is about as cogent a defence as the one 
that was offered last week of a closed-circuit  
television camera or market research 
demonstrating that people under 18 do not use the 
machines. That is not acceptable.  

The other omission in Ken Macintosh‟s  
amendments—although he mentioned it under 
amendment 6—is a requirement for training of the 
supervising agent. I would like him or the minister 
to comment further on what training will be 
required under the guidance and whether the force 
of primary legislation is necessary to require that  
there shall be training, which shall be laid out by  
the minister.  

Ross Finnie has covered entry to dwelling-
houses, which I was going to mention. As the Law 
Society of Scotland has indicated, there are 
problems with that. There must be a clear reason 
for gaining access to a dwelling-house and it  
should be laid before a sheriff before entry is  
gained, even with consent. An invitation to have 
one‟s machine inspected or to be given advice is  
one thing; we are talking about an action by the 
local authority that requires additional protection.  

The Convener: I have a question on what you 
just said about the defence under amendment 2 
that 
“the seller or hirer believed the person to be 18 or over”. 

Is that not covered by “without reasonable excuse” 

in subsections (1) and (2) and by subsection (4),  
which states: 

“For the purposes of subsection (3)(b), the seller or hirer  

is to be treated as having taken reasonable steps to 
establish the person‟s age if (and only if)— 

(a) the seller or hirer w as show n any of the documents  
mentioned in subsection (5); and 

(b) that document w ould have convinced a reasonable 
person”?  

That qualifies subsection (3). The seller or hirer 
cannot just say that they believed the person to be 
18; they have to have seen identification.  

Dr Simpson: But the reference is to subsection 
(3)(b), not subsection (3)(a).  

The Convener: However, subsection (3) 
contains an “and”—it is a combination—not an 
“or”: 

“(a) the seller or hirer believed the person to be 18 or  
over; and 

(b) the seller or hirer had taken reasonable steps to 
establish the person‟s age.”  

The amendment then refers to identification. I ask  
you to consider that.  

I have done Ken Macintosh‟s job for him —I have 
to earn my money somehow. 

Mary Scanlon (Highlands and Islands) (Con): 
I have some sympathy with the points that Ross 
Finnie made but, to return to general principles,  
the provisions that we are considering today are 
about protecting people from skin cancer. I am 
minded to support Kenneth Macintosh and my gut  
instinct is not to support a licensing regime. I feel 
quite firm about that but, nonetheless, I need 
some assurances from the minister. 

In particular, we have often heard that four out of 
five tanning salon machines in Scotland do not  
comply with health and safety standards or the CE 
standards—the European standards. My concern 
is about amendment 4, which prohibits the 
unsupervised use of sunbeds. We had evidence 
last week from Consol Suncenter plc, which—I am 
speaking from memory—said that there were 
something like 35 coin-operated or unsupervised 
sunbed salons in Scotland, of which it operated 
23. According to the evidence that we heard, all  of 
its sunbeds comply with all  the health and safety  
standards and all the EU standards.  

Although I want to support my colleague Ken 
Macintosh and rule out the unsupervised use of 
sunbeds, we are ignoring the 80 per cent of 
sunbeds that are, allegedly, dangerous and we are 
penalising operators who state that they are using 
equipment that is well up to standard and complies  
with all the health and safety checks. Minister, how 
can the public be protected from using machines 
that do not comply with health and safety and EU 
standards? I do not wish to bring in a licensing 
regime to address that but, as our reason for 
examining this issue is to protect the public from 
skin cancer, I would like an assurance from the 
Government on the matter. 

Amendment 11 deals with the amount of the 
fixed penalty. Ken Macintosh drew a comparison 
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with the smoking ban. I would like a light touch to 
be taken, but I would also like there to be a 
disincentive for non-compliance. Subsection 4(a) 
of the section that amendment 11 seeks to insert  
states that the amount of the fixed penalty is £100 
“in the case of an offence under section (Prohibit ion on 
allow ing use of sunbeds by persons under 18)” 

and £50 
“in the case of an offence under section (Prohibit ion on 
allow ing unsupervised use of sunbeds), (Duty to provide 
information to sunbed users) or (Duty to display  information 
notice)”.  

Why have the fixed penalties been set so low? 
Has any thought been given to raising them? To 
me, such fines could easily be ignored, as people 
would be quite happy to pay them.  

The Convener: My intention is to allow the 
minister to speak, then invite Ken Macintosh to 
speak, before allowing Helen Eadie to wind up on 
her amendment, and also to allow Rhoda Grant to 
speak to her amendment. However, if issues arise 
that need to be addressed I will be quite flexible,  
as this is an unusual stage 2.  

The Minister for Public Health (Shona  
Robison): First, I will speak in favour of Ken 
Macintosh‟s amendments, which take a pragmatic  
approach to improving health protection at  
minimum cost to business and local authorities.  

It is important that we consider the concerns that  
were raised in the discussion last week and earlier 
today. Mary Scanlon touched on the issue of non-
compliance with health and safety standards and 
how that can be addressed. Obviously, the 
European standards and the low voltage directive 
are reserved to Westminster. I am happy to 
explore with the committee and the Health and 
Safety Executive what practical measures can be 
undertaken to ensure stricter enforcement by  
environmental health officers, as enforcement is  
the crux of the matter. As you will be aware, I have 
already written to Lord McKenzie at the HSE to 
explore what can be done in practical terms about  
the problems of enforcement by environmental 
health officers. I know that the committee is  
awaiting evidence in that regard. I will suggest a 
way forward on this issue once I have dealt with 
Helen Eadie‟s amendments. 

Leaving aside the arguments for and against  
licensing, there are some technical problems with 
Helen Eadie‟s amendments. The introduction of a 
licensing scheme, as per her amendments, 
effectively would rule out  the use of fixed-penalty  
notices, which is on offer under Ken Macintosh‟s  
amendment 11. Fixed penalties offer local 
authorities a quick and effective way of dealing 
with offences. I hear what Mary Scanlon is saying,  
but a fixed penalty would be the first stage. If there 
were continual breaches, the court action could 

lead to prosecution, which could result in a fine of 
£2,500. The situation would ratchet up if breaches 
continued, and that is not minor in anybody‟s  
judgment.  

10:45 
Amendment 202 is flawed, because it seems to 

place the prohibitions on the sunbed user rather 
than the premises operator. That does not fit in 
with the approach in the Civic Government 
(Scotland) Act 1982, under which only the 
operator of a premises can be penalised for an 
offence. 

As I said earlier, Ken Macintosh‟s amendments  

1 to 17 take a pragmatic approach and deliver 
improved health protection, which strikes the right  
balance. 

Ross Finnie made an important point about  
giving effect to good law. I got the sense,  
particularly from what committee members said 
last week, that there has not been an opportunity  
to take comprehensive evidence on licensing. As a 
way forward, I suggest to the committee that there 
is room to explore wit h the Health and Safety  
Executive the issue of whether it can do more. It is  
currently undertaking a consultation to examine its  
role, which ends on 24 June. Given that we are 
discussing specific issues that lie within its  
competence, there must be a dialogue about  
whether it intends to do more to give 
environmental health officers—with their health 
and safety hat on—more enforcement powers. 

I am happy to continue a discussion with the 
committee about whether, having considered all of 
that, licensing still needs to be on the table. I 
suggest, however, that it would be better to take 
evidence on the need for licensing under the Civic  
Government (Scotland) Act 1982, rather than as 
part of the process of amending the bill. I do not  
feel that the amendments on a licensing scheme 
have been given enough scrutiny, and we have 
not heard enough evidence for and against the 
proposal. Such matters are part of a wider bill that  
deals with a number of other issues.  

My suggestion for a way forward is, therefore, to 
hold discussions with the Health and Safety  
Executive. That might throw up a suitable way 
forward if the HSE is so minded, but i f not, we can 
have further discussions about how we could 
proceed under the more appropriate legislative 
vehicle—the Civic Government (Scotland) Act  
1982—rather than by trying to cobble something 
together for stage 3. In the meantime, I urge the 
committee to support Ken Macintosh‟s  

amendments, because that will put a better health 
protection regime in place, and allow us to have 
further discussion about what else needs to be 
done. 

695



891  21 MAY 2008  892 

 

The Convener: I note that Helen Eadie‟s  

amendment 202 would actually amend the Civic  
Government (Scotland) Act 1982. It would be 
helpful i f the minister gave us some idea when 
there would be an opportunity to amend the 1982 
act, if doing so became the way forward for the 
committee or local government, subject to what  
comes from the Health and Safety Executive 
following the end of the consultation on 24 June.  

Shona Robison: I am being told that it could be 
done with subordinate legislation, but we would 
want to ensure that enough evidence was taken 
on that— 

The Convener: I understand that; I want  
clarification on what the process would be if one 
went down that route.  

Shona Robison: It could be done at the earliest  
opportunity, which gives me some scope to 
discuss it with business managers and others. The 
door is open for further discussions, but any action 
must be pursued properly and in a focused way,  
rather than being part of a wider bill that offers  
only a limited opportunity for me to hear the 
evidence and the detail that I would like to hear.  
Also, I am conscious that we still have unfinished 
business with the Health and Safety Executive,  
which might come forward with a solution,  
although at this stage we do not know.  

The Convener: I wanted clarification on the 
mechanics, minister, which I thought would be 
helpful. I will let Ken Macintosh respond.  

Ken Macintosh: Thank you for the opportunity,  
convener. I will  address the practical points before 
returning to some of the big issues, such as 
whether the committee should take a licensing 
approach. 

Ross Finnie objects to the drafting of 
amendment 9. In theory, the amendment seeks to 
grant powers to enter dwelling-houses, although 
one could say that the powers are not that great in 
practice, given the requirement for two days ‟  
notice to be given and that the owner can refuse to 
give permission. Although I lodged amendment 9,  
I hesitate to put up a robust defence. When I first  
saw its wording, my reaction might not have been 
as strong as Ross Finnie‟s, but it was similar. That  
said, there is a drafting logic—if I can put it that  
way—in having the powers to enforce the 
prohibition on sale or hire match the enforcing 
restrictions on sunbed parlours. 

I am conscious that I am not putting up much of 
a defence for an amendment that I have moved— 

The Convener: You have not moved it yet. 

Ken Macintosh: But I feel obliged to move it,  
convener. The amendments are in my name, and I 
have agreed them with the Executive, but I take 

note of the points that Ross Finnie and Dr 
Simpson made.  

The Convener: Before we move on, I think that  
the minister wants to come back in on amendment 
9. 

Shona Robison: In my earlier remarks, I meant  
to say that I hear what Ross Finnie is saying on 
the matter. If committee members share his  
concerns, we are happy to look again at  
amendment 9 before stage 3. We want to address 
the concerns that have been raised, if we can.  
Amendment 9 represents an attempt to make a 
proportionate response, not one that involves a  
warrant, which might be seen as heavy-handed.  
Some of the points are well made. We are happy 
to re-examine the matter.  

The Convener: That is helpful.  

Ken Macintosh: I thank the minister for 
rescuing me from myself.  

Ross Finnie raised points on the definit ion of 
“the seller or hirer” in amendment 2, and the 
Executive might re-examine the drafting, but  
neither affects the substance of the amendment.  
The questions were on the definition of the term, 
not the effectiveness of the provision. The points  
that were made are open to debate. That said, I 
hope that the concerns do not detract from the 
purpose and effect of amendment 2, which seeks 
to place an age restriction on “the seller or hirer”,  

or whatever we call them. 

Ross Finnie is concerned about the use of the 
term “authorised officer” in amendment 14. I note 

his comments and say to him that we will re -
examine the drafting, although, once again, I do 
not think that the drafting detracts from the 
purpose or effect of the provision.  

Dr Simpson expressed concern about the 
defence under amendment 2 that a seller  

“believed the person to be 18 or over”. 

I thank the convener for clarifying the position. My 
understanding, too, is that the provision has to be 
read in conjunction with subsections 3(b), 4(a) and 
4(b) of the proposed new section that amendment 
2 seeks to insert. The demands that the provisions 
place on the seller are rigorous. It is important that  
people are given that defence, which is in keeping 
with the defence in other legislation.  

The Convener: I am grateful to the deputy  
convener for pointing out the matter to me. 

Ken Macintosh: It is useful to have a couple of 
lawyers on the committee.  

Dr Simpson also raised concerns about training.  
The point is an important one. I do not think that I 
am giving away the game if I say that it was an 
item of discussion between me, the Executive and 
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others. It is important that members of staff in 
sunbed premises know what they are talking about  
and give appropriate advice to users, but it is clear 
that it is not easy to enshrine that in primary  
legislation. Issues such as what the appropriate 
qualification is and who provides it arise. There 
are numerous qualifications and numerous 
bodies—which might or might not be inspected 
robustly—that set themselves up to provide so-
called qualifications. Training is a tricky issue to 
address in primary legislation, but it could be 
addressed through licensing. I am not sure 
whether it could be addressed in the regulations 
for which my amendments provide. I flag up the 
fact that it is important that staff are present in 
premises and that the public can have confidence 
in what those staff tell them. 

The minister addressed Mary Scanlon‟s point  
about fixed-penalty levels. The proposed 
enforcement regime is flexible and has been 
applied successfully in other contexts. Given that  
local authority officers will dish out the fines, it is 
not desirable to set them too high. However,  
section 101 lays out a stronger regime of fines and 
imprisonment, which could be used to deal with 
repeat offenders.  

It is important to understand what we are trying 
to do. We have not decided to ban sunbeds or 
sunbed parlours, nor do we wish to lock up people 
who operate sunbed parlours; that is not the 
intention. The idea is to provide legislation that  
protects young and vulnerable people, that makes 
it clear that a risk is associated with the use of 
sunbed machines and that drives up standards in 
the industry. The issue is how we go about  
achieving those aims. 

I will now address the proposal to introduce a 
licensing system, as opposed to the system that I 
propose. The power of bulbs has dogged the 
committee‟s discussions. I hesitate to bring it up,  
given that it has caused such— 

The Convener: But you have.  

Ken Macintosh: I have, indeed.  I have a 
fantastic ability to put my foot in my mouth. 

Mary Scanlon said that we are ignoring the 80 
per cent of sunbeds that are dangerous. That was 
a reference to the danger that is presented by 
bulbs whose emission levels are outwith those that  
are recommended by manufacturers. The point is  
that the recommended levels have been approved 
for the manufacture of bulbs, but there is no safe 
level.  All sunbeds and all sunbed bulbs are 
dangerous. Although 80 per cent of sunbeds are 
more dangerous than the remaining 20 per cent,  
all of them are dangerous, so we should not get  
too hung up on the power of the bulbs. Using a 
sunbed is dangerous. The public should be aware 
that some are more powerful than others, but i f we 

focus too heavily on that fact we might go down 
the wrong avenue.  

If we devote all  our energies to setting and 
enforcing an approved standard, there is a danger 
that we might be seen to be saying that it is safe to 
use sunbeds that  meet that standard.  We might  
set a recommended— 

The Convener: It is not an either/or situation.  
We want to ensure not only that there is a proper 
regime and that premises are properly operated,  
but that the equipment complies with what  
ordinary people think is the British standard.  

Ken Macintosh: I appreciate that point. I fully  
agree that all sunbed operators should operate to 
the highest standards and that the public should 
be secure in the knowledge that those standards 
are being met. However, I do not think that we 
should obsess unduly— 

The Convener: The committee is not obsessive.  

11:00 
Ken Macintosh: Ultimately, the message is that  

all sunbeds are dangerous. The question then 
arises of whether we should follow one 
enforcement route or another. I was not going to 
comment on the licensing scheme; for various 
reasons, I am not sure how helpful that would be.  
However, as I have promoted such a scheme for 
four years, it would be wrong of me to pretend that  
I do not support it. 

I have examined the matter in great depth. The 
ultimate aim is not to establish well -run sunbed 
parlours but to protect the public and to try to 
change public behaviour—to associate sunbeds 
with danger and risk in the public‟s mind. That can 
be achieved in different ways. I am confident that  
the measures that the Executive has agreed to 
and supported, and to which I hope the committee 
will agree, will be effective and will send out a 
clear message. 

An inspection regime has advantages. It would 
be supported by regular inspections, which would 
be built into the system. It would provide the power 
to close sunbed parlours, whereas my proposals  
would not allow them to be closed, although the 
operators could be fined or have other action 
taken against them. Licences could refer to health 
and safety guidance, compliance and training. 

It is for the committee to make up its mind on the 
issue. I have no doubt that the route to which the 
Executive agreed and which I have laid out in 17 
amendments will be effective and will send a clear 
signal to all users. It will start to tackle the increase 
in the number of people who develop skin cancer 
and it will not prevent local authorities from 
introducing licensing schemes. Whether to go 
further is a question for the committee to decide 
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on.  

The Convener: Indeed it is. 

Helen Eadie: I was taken by Ross Finnie‟s  
criticisms and constructive comments. I wholly  
accept that any amendments that are proposed to 
any bill are bound to have imperfections. That is 
why we have stages 2 and 3. If the minister took 
Ross Finnie‟s points much more seriously and if 
she were willing to consider our comments and to 
propose, as a product of all  our deliberations, a 
licensing scheme that complied with the wishes of 
the members who have spoken, I would be 
minded not to press amendment 202.  

Much of what Ken Macintosh said is profoundly  
important. He and I have worked with the Skin  
Care Campaign Scotland for several years and we 
are both members of the cross-party group on 
cancer. Through that work, we know that obtaining 
evidence is difficult and has been a major 
problem. The World Health Organization has 
stated unequivocally that sunbeds cause death, no 
matter what the bulb strength is. 

Each year, 66,000 deaths are attributed to 
malignant melanoma. That is the big message,  
above all. If my licensing amendments are not  
agreed to, I hope that the big message of today‟s  
debate to the public is that what matters is not the 
bulb strength but the sunbed use. There is no 
doubt that  sunbeds are killers, especially if their 
use is unsupervised and if good information is not  
provided to young people.  

I listened to what Mary Scanlon said. I accept  
and understand that the Conservative party does 
not like more bureaucracy and more red tape.  
However, all the professional opinion that we have 
heard from throughout Scotland has been 
compelling. The fact that eight local authorities  
have licensing schemes is powerful testimony that  
the licensing approach is important.  

I rest my case, minister. I appeal to you to take 
away Ross Finnie‟s constructive proposal. I will  

not press amendment 202 if you assure us that  
you will consider that proposal, but if your mind is  
set firmly against a licensing scheme, I will have 
no alternative but to press my amendment.  

The Convener: The minister may have 
something to add, but the clear message that I 
heard from her was that we should await the 
outcome of work with the Health and Safety  
Executive and that any amendment procedure 
might be more appropriate in the— 

Helen Eadie: If I could just say, convener— 

The Convener: I think that that is what the 
minister said, but she may want to add something.  

Helen Eadie: There is a problem with the 
subordinate legislation route, as I understand it  

from being a member of the Subordinate 
Legislation Committee—Ian McKee suffers in 
silence with me on that committee. The minister 
spoke of the need for more scrutiny, but I am not  
convinced that the subordinate legislation route 
would give us the degree of scrutiny that she has 
talked about. We have had a lot of written and oral 
evidence. What more evidence do we need that  
sunbeds kill people? 

Shona Robison: I remind members that a 
licensing system was introduced for skin piercing 
through an order under the Civic Government 
(Scotland) Act 1982. That is a helpful precedent  
for what could be done with sunbeds. The 
committee could take as much evidence as it 
wanted to on a draft order under the 1982 act. It  
could explore some of the important points that  
Ken Macintosh made well about the balance in a 
licensing regime and what it is trying to achieve. It  
could also explore the health and safety issues,  
which Ken Macintosh expressed concerns about.  
A draft  order would give scope to consider some 
of those issues in more detail. That is my preferred 
option, rather than try to pull something together 
hastily for stage 3. A draft order can be introduced 
reasonably speedily, as happened for skin 
piercing. That is a better approach, as it would 
give us time to consider all the issues, rather than 
try to put something together quickly for stage 3.  

The Convener: Ken Macintosh wants to speak.  
He has indicated that it will be short, but I am used 
to that meaning that it will be long. However, as it 
is his patch, if short really means short, I will let  
him speak. I want to move on,  because we have 
an awful lot to do and we have yet to come back to 
Rhoda Grant. 

Ken Macintosh: It is just a helpful point—at  
least I hope that it is helpful. Amendments 1 to 17,  
if agreed to, will include powers for ministers to 
make regulations. The minister will have to come 
back to the committee with draft regulations that  
cover many of the points that would probably be in 
a licensing scheme. I do not know whether that is 
helpful, but the issue will come back on to the 
committee‟s agenda in a year.  

The Convener: We are being given two 
pictures—one about draft regulations coming back 
and one about an alternative route.  

Shona Robison: Draft regulations will come 
back anyway under Ken Macintosh‟s  

amendments, which I hope will be supported 
today. However, I get the sense that there is 
unfinished business on the issue and that  
members want me to give an undertaking to have 
further discussions with the committee about how 
that unfinished business can be addressed. A way 
forward is for us to focus on a draft order under 
the Civic Government (Scotland) Act 1982 to 
consider what more needs to be done if the issues 
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are not addressed by Ken Mac intosh‟s  

amendments or i f the Health and Safety Executive 
has not made progress. I am leaving the door 
open to discuss further with the committee a 
licensing system under a draft order under the 
1982 act. We can have further discussions beyond 
the bill. I do not believe that it would be best to 
tackle the issue at stage 3; it would be better to do 
so under a separate draft order, so that we can 
have a full discussion on the issue. 

The Convener: We all want  to make good law 
and I appreciate the difficulties for members and 
the minister of considering the issues in such 
detail at this stage. However, that is a matter for 
the committee. I think  that we have exhausted the 
issue—we are perhaps going round in circles—

and I want us to move on. I therefore ask Rhoda 
Grant to wind up on amendment 202A and to 
move or not move it. 

Rhoda Grant: I agree with a lot of the 
comments that Helen Eadie made about pressing 
for the licensing scheme. The minister has seen 
the evidence that the committee took previously  
when Ken Macintosh pushed for a licensing 
scheme. It became clear before last week—and 
even clearer last week—that a licensing scheme is  
the only way in which the committee‟s concerns 
can be addressed. Mary Scanlon has said clearly  
that she is not keen on a licensing scheme, but the 
issues that she highlighted can be dealt with only  
through licensing. The evidence that we have 
received is that no penalties can be imposed for 
the use of equipment that has been modified—the 
penalties apply at the point of sale of the 
equipment. That means that the Health and Safety  
Executive cannot get involved.  

Ross Finnie commented on Helen Eadie‟s  
proposal for a licensing scheme. My amendments  
to Helen Eadie‟s amendment 202 would deal with 
his comments and address Mary Scanlon‟s  
concerns.  

Many local authorities have proposed their own 
licensing schemes because they see that licensing 
is missing from the legislation. If we pursued a 
licensing scheme in the bill, we would prevent a 
myriad of different licensing schemes from 
appearing throughout Scotland, which would be 
beneficial for users and suppliers. I therefore 
support Helen Eadie‟s amendment.  

Amendment 202A moved—[Rhoda Grant]. 

The Convener: The question is, that  
amendment 202A be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division.  
FOR 
Eadie, Helen (Dunfermline East) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  

Simpson, Dr  Richard (Mid Scotland and Fife) (Lab)  

AGAINST 
Finnie, Ross (West of Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
McKee, Ian (Lothians) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  

The Convener: The result of the division is: For 
3, Against 5, Abstentions 0. 

Amendment 202A disagreed to.  

Amendment 202B moved—[Rhoda Grant]. 

The Convener: The question is, that  
amendment 202B be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division.  
FOR 
Eadie, Helen (Dunfermline East) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Simpson, Dr  Richard (Mid Scotland and Fife) (Lab)  

AGAINST 
Finnie, Ross (West of Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
McKee, Ian (Lothians) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  

The Convener: The result of the division is: For 
3, Against 5, Abstentions 0. 

Amendment 202B disagreed to.  

The Convener: I ask Helen Eadie whether she 
intends to press or withdraw amendment 202.  

Helen Eadie: I will press the amendment. 

The Convener: The question is, that  
amendment 202 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division.  
FOR 
Eadie, Helen (Dunfermline East) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Simpson, Dr  Richard (Mid Scotland and Fife) (Lab)  

AGAINST 
Finnie, Ross (West of Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
McKee, Ian (Lothians) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  

The Convener: The result of the division is: For 
3, Against 5, Abstentions 0. 

Amendment 202 disagreed to.  

Section 90—Provision of information on the 
effects on health of sunbed use 

Amendment 1 moved—[Ken Macintosh]—and 
agreed to. 
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Amendment 203 moved—[Helen Eadie].  

The Convener: The question is, that  
amendment 203 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division.  
FOR 
Eadie, Helen (Dunfermline East) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Simpson, Dr  Richard (Mid Scotland and Fife) (Lab)  

AGAINST 
Finnie, Ross (West of Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
McKee, Ian (Lothians) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  

The Convener: The result of the division is: For 
3, Against 5, Abstentions 0. 

Amendment 203 disagreed to.  

Section 90, as amended, agreed to. 

After section 90 

11:15 
Amendments 2 to 7 moved—[Ken Macintosh]—

and agreed to. 

The Convener: Group 2 is on prohibiting the 
provision or display of certain information relating 
to sunbeds. Amendment 266, in the name of Ken 
Macintosh, is grouped with amendment 267.  

Ken Macintosh: I make it clear that I lodged 
amendments 266 and 267 without the support of 
the minister or the Executive.  

My aim is simple: to make the legislation as 
effective as possible in changing our attitudes 
towards sunbeds and skin cancer, and to beef up 
the regulatory framework within the limits that  
public health legislation will allow.  

One of the headline measures that the 
committee agrees on is the statutory provision of 
information to sunbed users that warns them of 
the health risks that are involved in using sunbeds.  
Amendments 266 and 267 approach the same 
subject from a different standpoint. Sunbed 
operators should provide a health warning and be 
forbidden from making positive health claims. My 
inspiration comes from France. As members  
know, other jurisdictions around the world are 
introducing similar controls over sunbeds for the 
same reason that we want to: to tackle the rise in 
the incidence of skin cancer. In France,  
regulations set out the information that must be 
provided to sunbed users and further state: 

“No reference to any beneficial effect on health may be 

made.” 

Unless we take the same approach, there is a 
danger that sunbed users will receive a mixed 
message when they enter a salon.  

We need only check the websites of Consol 
Suncenter plc and the Sunbed Association, for 
example, to see the claims that are already being 
made. Consol Suncenter‟s website contains a 
section on frequently asked questions, which I 
printed off this morning. That section contains the 
question:  

“What are the benefits of tanning on a sunbed?”  

The company states: 
“There are a … range of know n physical and 

psychological benefits.”  

It claims that a tan protects a person‟s skin when 
they are outdoors. A key claim is that ultraviolet  
rays 
“provide an important source of Vitamin D w hich is  
essential for the body‟s absorption of calcium. It regulates  

the grow th and repair  of bones and strengthens the 
immune system. Sensible tanning can alleviate the effects 
of skin disorders such as acne, eczema and psorias is. It is  
an excellent mood-enhancer. There is also ev idence that 
UV rays can help prevent certain cancers.” 

So there we have it: sunbeds do not give people 
cancer—they prevent it. 

I am worried that, unless we are careful, we 
could end up, despite our best intentions, with the 
21st century equivalent of the worthy but dull 
health and safety notices that look as though they 
were first written in the 1950s and have not been 
changed since. I am worried that we will have 
unreadable public health notices next to 
glamorous posters that make spurious health 
claims about the benefits of tanning.  

The matter is simple to address. I have given 
two options for the committee‟s consideration.  
Amendment 266 is limited to preventing sunbed 
parlours from making positive health claims.  
Amendment 267 is more broadly drafted; it would 
prohibit operators making beneficial health claims,  
but it extends beyond the physical boundaries of 
such premises.  

Sunbed users should receive one clear and 
simple message when they enter a salon—that  
tanning is inherently dangerous. We must ensure 
from the start that that message is not 
contradicted or undermined by claims of dubious 
worth. 

I move amendment 266.  

The Convener: For the sake of clarity, are you 
saying that amendments 266 and 267 are 
alternatives and do not pre-empt one another? 

Ken Macintosh: I lodged two amendments  
because—apart from anything else—the 
committee did not have an opportunity to discuss 
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the issue at stage 1 and I would welcome 
members‟ views. 

The Convener: I just wanted to clarify that two 
alternative amendments are before us. 

Ken Macintosh: Members could support either 
amendment 266 or amendment 267.  

Ross Finnie: I understand why Kenneth 
Macintosh is worried that operators might obviate 
the provisions of amendment 6, but it is not clear 
to me that setting out in legislation a means of 
preventing their doing so will improve the law. The 
new section that will be inserted by amendment 6 
will require operators to provide information on 

“the effects on health of sunbed use”,  

and allow the Scottish ministers to prescribe the 
nature of the information. The provision of 
information about sunbed use will therefore come 
within the mischief of that new section. If an 
operator, by describing the health benefits of 
sunbed use, fails to comply with ministerial 
prescriptions on the information that should be 
provided, they will be in breach of the new section.  

I know where Kenneth Macintosh is coming 
from, but I need to be persuaded that  
amendments 266 and 267 are not a 
sledgehammer—perhaps the minister can help us  
on that. Given the provisions in subsection (2) of 
the section that will be inserted by amendment 6, it 
is difficult to envisage how anyone who provided 
information that alluded to a health benefit would 
not be failing to comply with ministerial 
requirements and therefore in breach of the law.  

Dr Simpson: I do not agree with Ross Finnie.  
Amendment 267 would be useful and helpful. I am 
no lawyer, so I stand to be corrected by the 
convener—again—but under the new section that  
will be inserted by amendment 6 the Scottish 
ministers will be able to prescribe 

“the information w hich is to be provided”,  

but not what information must not be provided.  
Sunbed operators could, for example, say that it is  
important to acquire vitamin D from natural 
sunlight for bone building—which is quite correct—
but then suggest that tanning is therefore in some 
way helpful and healthy. I support amendment 
267.  

In the 1930s, tobacco firms were promoting 
smoking as a health benefit. Brands such as 
Marlboro were marketed as helping people to 
breathe more easily. Indeed, until the Richard Doll 
report came out in 1952 people believed that  
smoking was at least not harmful and might be 
beneficial. Sunbed use is a comparable issue.  
There is an explosion in the incidence of 
melanoma and we need to take powers. It would 
be rational and reasonable to preclude the 

promotion of sunbeds as being healthy.  
Amendment 267 is far from being a 
sledgehammer.  

Mary Scanlon: I think that amendment 6 covers  
the issue, but I seek clarification from the minister 
on that. Subsection (2) of the new section that will  
be inserted by amendment 6 provides: 

“The operator must provide a person w ho proposes to 
use a sunbed on sunbed premises w ith … information 
regarding the effects on health of sunbed use”. 

It is obvious that that means detrimental effects on 
health, so if anyone said that there was a positive 
effect they would surely be in contravention of that  
section. Subsection (5) of the new section that will  
be inserted by amendment 6 provides: 

“The Scott ish Ministers may prescribe—  

(a) the information w hich is to be prov ided;  

(b) the form and manner in w hich that information is to be 
provided”,  

so although I agree with the points that Kenneth 
Macintosh made, I am not sure that amendments  
266 and 267 are necessary. 

The Convener: I am of the view that it is using a 
sledgehammer to crack a walnut. Amendment 6 
states: 

“The Scott ish Ministers may prescribe—  

(a) the information w hich is to be prov ided”. 

Perhaps that should say, “and that is all the 

information that is to be provided.” That would 
avoid the need for a whole new section. Perhaps if 
section 6 were tweaked so that it contained more 
clarification, other sections would not be needed. 

Rhoda Grant: Someone could have a poster up 
in a tanning salon, giving the information that Ken 
Macintosh talked about. The information might not  
be physically handed to the person who was using 
the sunbed, but it could give them a general 
impression. I think that we need to cover that as  
well.  

The Convener: That could be the case if Ken 
Macintosh‟s amendment 6 were tightened up. I 
think that that amendment was supported by the 
Government. I call the minister to speak to 
amendments 266 and 267.  

Shona Robison: I oppose amendments 266 
and 267, as I believe that they are unnecessary. I 
also have concerns that the amendments may not  
be within the legislative competence of the 
Parliament because the general subject of 
misleading advertising is a reserved matter and 
there could be unintended consequences for the 
bill if that view were upheld. I leave that thought  
with the committee.  

Ken Macintosh read out some claims from 
Consol Suncenter. If those were to be found to be 
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misleading they could already be dealt with under 
the Control of Misleading Advertising Regulations 
1988. The regulations were established to protect  
consumers and traders from the effects of 
misleading advertising, so there is already a route 
for dealing with such issues. If a sunbed operator 
were to make a false claim, including 
unsubstantiated health claims, that would be 
covered.  

Amendment 267 would make it an offence for 
the operator of a sunbed premises to provide 
anyone anywhere at any time with information 
referring to the beneficial effects on health of 
sunbed use. My concerns about the amendment 
are that it is not proportionate and that it could be 
open to challenge. The committee has already 
agreed amendment 5, which exempts the medical 
use of sunbeds—which infers that they have a 
medical use. Amendment 267 contradicts 
amendment 5 and would be vulnerable to 
challenge.  

Mr Macintosh‟s amendment 6, which has 

already been agreed to, provides sufficient cover,  
in that sunbed operators  
“must provide a person w ho proposes to use a sunbed on 

sunbed premises w ith such information regarding the 
effects on health of sunbed use as may be prescribed”  

by the Scottish ministers. Therefore, we can give 
appropriate information to the consumer that  
would highlight the damaging effects of tanning.  

We could also go further. Amendment 7, which 
has already been agreed to, requires a notice to 
be displayed on sunbed premises that could state,  
for example, “Sunbeds seriously damage your 

health”. It could be a stark, clear warning that  
would send out a strong message to users about  
the dangers of sunbeds. 

There is sufficient scope to address Ken 
Macintosh‟s concerns in the amendments that  
have already been agreed to. On that basis, I ask 
him to withdraw amendment 266 and not to move 
amendment 267.  

11:30 
The Convener: I invite Ken Macintosh to wind 

up the discussion on this group of amendments, 
and to say whether he will press amendment 266 
or seek leave to withdraw it. 

Ken Macintosh: I will go through the points  
raised. Members asked whether the powers  
sought under amendments 266 and 267 do not  
already exist in amendment 6. Amendment 6 is  
about information and amendment 7 is about the 
duty to display that information. Operators will  
have to provide information on health risks but, as  
Rhoda Grant pointed out, that information could be 
contradicted by posters placed next to it. In other 

words, the information mentioned in amendment 6 
is not the only information that sunbed operators  
could provide. They must provide clear information 
to users about health risks, but users could also 
see all around them strong messages that  
sunbeds are good for them. That is the 
contradiction that amendments 266 and 267 seek 
to tackle. As Dr Simpson said, amendment 6 says 
what information is to be provided, but not what  
information is not to be provided.  

The minister suggested that existing legislation 
on advertising controls might already cover the 
points that I am trying to raise. We can challenge 
claims of dubious worth and we can challenge the 
false logic of equating sunbeds with vitamin D and 
with reducing the risk of developing cancer; but  
there is a world of difference between challenging 
such claims and actually preventing such claims 
from being presented in the first place.  

If regulations already exist, and if advertising 
controls are already in place, how come I was able 
to access such false claims easily from a website,  
without even looking very far? How many 
prosecutions have there ever been? I think that  
the Advertising Standards Authority has raised 
only a couple of prosecutions. I am therefore not  
sure that existing controls are effective. 

The convener asked whether amendment 6 
could be amended. I had originally lodged an 
amendment to amend amendment 6 so that it  
included a prohibition on the making of positive 
health claims. However, after talking to the 
Executive, I realised that it would prevent only the 
minister, and not the operator, from making 
positive health claims. That was clearly not the 
intention. I therefore abandoned that amendment. 

The convener‟s suggestion was that amendment 
6 could be amended with the addition of a phrase 
along the lines of, “and this is the only information 
that can be displayed.” That was a very useful 
suggestion. 

I believe that committee members are 
unanimous in their view of the message that they 
wish to send out. I also believe that our views are 
similar on the issue of health claims. I therefore 
wonder whether I could ask the minister to 
consider the convener‟s suggestion.  

I will not press amendment 266 and I will not  
move amendment 267. 

Shona Robison: We always try to be helpful.  
We are certainly willing to consider this issue 
again. However, it is not without its difficulties. I 
cannot give a cast-iron guarantee that we will  
come up with something that does not fall foul of,  
for example, the European convention on human 
rights. That is an issue that the legal advisers have 
already come across. 
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If we can find a way, within our devolved 
competences, of capturing the thrust of what Ken 
Macintosh wants to achieve, we will certainly  
consider the issue again.  

The Convener: That would be helpful.  

Amendment 266, by agreement, withdrawn.  

Amendment 267 not moved.  

Amendment 8 moved—[Ken Macintosh]—and 
agreed to. 

The Convener: Amendment 9 has already been 
debated with amendment 202. Do you intend to 
move the amendment, Ken? I do not wish to tell  
you what to do, but it would be quite helpful to 
have something to go to stage 3 with. It would 
then be open to you or the minister to tweak it.  
That would be preferable to having nothing.  

Ross Finnie: The law is there. A warrant can be 
applied for. Anyone can apply for a warrant.  

The Convener: Sorry. I am on the wrong one. I 
beg your pardon. I was thinking about the 
amendment that we have just been talking about.  

Ken Macintosh: Would it be all right if I did not  
move amendment 9? Other committee members  
may move it i f they wish. I will leave it  to the 
committee. The Executive could bring it back at 
stage 3. 

The Convener: It is your decision. You are not  
moving the amendment—is that right? 

Ken Macintosh: I am not moving amendment 9.  

Helen Eadie: I am happy to move it, convener.  

Amendment 9 moved—[Helen Eadie]. 

The Convener: The question is, that  
amendment 9 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division.  

FOR 
Eadie, Helen (Dunfermline East) (Lab)  
Grahame, Christine (South of Scotland) (SNP)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Matheson, Michael (Falkirk West) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  

AGAINST 
Finnie, Ross (West of Scotland) (LD)  
Simpson, Dr  Richard (Mid Scotland and Fife) (Lab)  

The Convener: The result of the division is: For 
5, Against 2, Abstentions 0. 

Amendment 9 agreed to.  

Amendments 10 to 14 moved—[Ken 
Macintosh]—and agreed to.  

Section 91—Insect nuisance 

The Convener: Group 3 is on statutory  
nuisances. Amendment 247, in the name of the 
minister, is grouped with amendments 249, 250,  
254 and 255.  

Before inviting the minister to speak to the 
amendments, I will let the teams of officials  
change round. There is a special statutory  
nuisances team, I see—we live and learn. They 
are now revealing themselves. 

We are all settled now, so I call the minister to 
speak.  

Shona Robison: Amendments 247, 249 and 
254 were lodged in response to recommendations 
from the Subordinate Legislation Committee and 
this committee regarding the need to consult  
before int roducing any regulations emanating from 
the new powers that are introduced in part 9 of the 
bill. The Scottish Government has considered its  
position in light of those recommendations.  
Consulting stakeholders before making regulations 
is normal practice in the Scottish Government, and  
I expect that to continue. Strictly speaking, there is  
no need to include a provision to consult  
stakeholders in primary legislation. However, we 
have listened to the views of both committees and 
propose, through our amendments, to provide that  
“Before making regulations” 

under part 9,  

“the Scott ish Ministers must consult, in so far as it is  

reasonably practicable to do so … such associations of 

local authorities; and … such other persons … as the 
Scottish Ministers consider appropr iate.” 

The committee may wish to note that we will be 
producing detailed procedural guidance for all  
existing statutory nuisance provisions, as well as  
the proposed new provisions, with first drafts  
scheduled to be ready for consultation in June.  
There will be further consultation later in the 
summer on the revised draft guidance, as well as  
workshop seminars with all local authorities to 
explain the new provisions once the bill is enacted.  

The combined effect of amendments 250 and 
255 is to int roduce affirmative procedure for all  
regulation-making powers introduced into the 
Environmental Protection Act 1990 by part 9 of the 
bill, except for the power to exclude places or 
types of place from insect nuisance. That goes 
further than the recommendation of the 
Subordinate Legislation Committee, which 
recommended affirmative procedure for the new 
power int roduced by section 95 to alter the period 
for payment of a fixed penalty. By expanding that  
approach to all bar one of the new powers in part  
9, the Scottish Government acknowledges that the 
full parliamentary scrutiny that is afforded by the 
affirmative procedure is appropriate. The one 
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exclusion relates to the power to exclude places or 
types of place from the insect nuisance provisions.  
The Subordinate Legislation Committee 
considered that the negative procedure was 
appropriate for that power, and we agree.  

I move amendment 247.  

The Convener: We were just resolving whether 
“insects” includes the Scottish midgie, but I think  
that it does not. The statutory nuisance team may 
be able to advise us on that. I think that it is a wild 
animal.  

Shona Robison: Apparently, it does in theory. 

Amendment 247 agreed to.  

Section 91, as amended, agreed to. 

Section 92 agreed to.  

Section 93—Statutory nuisance: land covered 
with water 

The Convener: Amendment 248, in the name of 
the minister, is in a group on its own.  

Shona Robison: I lodged amendment 248 to 
replace the existing text of section 93 to clarify  
what the Government intends to cover through the 
provisions and to avoid duplication with other 
legislation. The new section places equal 
emphasis on “water covering land” and “land 

covered with water”. The existing formulation 
refers only to “land covered with water”, and it is 
thought that that might encourage undue 
emphasis on the land when it is more often the 
water covering it that causes the nuisance.  

The amendment specifically includes structures 
within the definition of land.  That is designed to 
capture facilities that may lead to nuisances, such 
as outdoor swimming pools and culverts. Buildings  
are not included in the definition, as we do not  
think that water indoors, such as in indoor 
swimming pools, is likely to cause a risk to health 
or nuisance to the community. The amendment 
also contains a specific list of exclusions for 
matters that  are adequately covered by other 
legislation or where we are not aware of nuisances 
ever having occurred in practice. 

Amendment 248 defines the new nuisance as 
thoroughly as possible. Any points of detail that  
may subsequently arise in relation to the 
description of water nuisance can be remedied 
through guidance.  

I move amendment 248.  

Amendment 248 agreed to.  

The Convener: We are all safe, as none of us  
has an outdoor swimming pool.  

Section 93, as amended, agreed to. 

Section 94—Power to make further provision 
regarding statutory nuisances 

Amendments 249 and 250 moved—[Shona 
Robison]—and agreed to.  

Section 94, as amended, agreed to. 

Section 95—Enforcement of statutory 
nuisances: fixed penalty notice 

The Convener: Amendment 251, in the name of 
the minister, is grouped with amendments 252 and 
253.  

Shona Robison: Amendment 251 clarifies that  
any fixed penalties that are collected accrue to the 
local authority.  

Amendment 252 provides an enabling power to 
allow the Scottish ministers to make provision for 
different amounts of fixed penalty in different  
circumstances. That  could include, for instance,  
the provision of tiered fixed penalties in the event  
of persistent non-compliance. 

Amendment 253 is a drafting amendment that  
changes a reference in new section 80ZA(11) of 
the 1990 act. 

I move amendment 251.  

Amendment 251 agreed to.  

Amendments 252 to 254 moved—[Shona 

Robison]—and agreed to.  

Section 95, as amended, agreed to. 

After section 95 

Amendment 255 moved—[Shona Robison]—

and agreed to. 

Sections 96 and 97 agreed to.  

Section 98—Disclosure of information 

11:45 
The Convener: Amendment 215, in the name of 

the minister, is grouped with amendments 216 to 
221.  

Shona Robison: The committee is aware of our 
view, which was discussed at stage 1, that it is 
necessary in some public health situations for 
agencies to share personal information between 
them in order to try to contain a public health risk. 
Fortunately, in the vast majority of circumstances,  
a person whose information might need to be 
shared is only too willing to consent to it. However,  
there might be circumstances—for example, i f 
someone is too ill to consent—in which it will be 
necessary to share information without someone‟s  

consent in order to help to contain a serious public  
health risk. We have concluded that section 98, as  
currently drafted, might not fully achieve that policy  
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objective. Amendment 220 therefore removes 
subsection (5), which provides that information 
relating to an individual may be disclosed only if 
the individual consents.  

However, we have been conscious of the views 
of the information commissioner with regard to the 
processing of sensitive data. Therefore, although 
new subsection (3C), which will  be introduced by 
amendment 218, makes it clear that information 
may be disclosed despite any prohibit ion or 
restriction on such disclosure imposed by or under 
any enactment or rule of law, we have made it  
clear, in new subsection (3D), that that does not  
affect the application of the Data Protection Act 
1998. I would like to reassure the committee that  
the 1998 act has not been disapplied with regard 
to any aspect of the bill and that any sharing of 
information under the bill must comply with the 
terms of that act. We are satisfied that that  
provides the clarification that is required. We will,  
of course, provide detailed guidance to the 
relevant authorities on this issue as part of the 
implementation process. 

I move amendment 215.  

Amendment 215 agreed to.  

Amendments 216 to 221 moved—[Shona 
Robison]—and agreed to.  

Section 98, as amended, agreed to. 

Sections 99 and 100 agreed to. 

Section 101—Penalties for offences under this 
Act 

Amendment 158 moved—[Shona Robison]—

and agreed to.  

Amendment 15 moved—[Ken Macintosh]—and 
agreed to.  

Amendments 222 and 159 moved—[Shona 
Robison]—and agreed to.  

Section 101, as amended, agreed to.  

After section 101 

Amendment 190 moved—[Shona Robison]—
and agreed to.  

Section 102—Regulations and orders 

The Convener: Amendment 223, in the name of 
the minister, is in a group on its own.  

Shona Robison: Section 102 sets out how the 
regulation-making powers in the bill  must be 
exercised, and the parliamentary procedures that  
should be used. Consulting stakeholders before 
making regulations is normal practice in the 
Scottish Government, and I expect that to 
continue. Strictly speaking, there is no need to 

include a provision to consult stakeholders in 
primary legislation. However, we have listened to 
stakeholders‟ concerns and the views of the 
committee on this issue and therefore propose,  
through amendment 223, to provide that  
“The Scot tish Ministers must, before making regulations  
under this Act, consult, in so far as it is reasonably  
practicable to do so, such persons as they consider  
appropr iate.” 

I move amendment 223.  

Amendment 223 agreed to.  

The Convener: Amendment 204 is in the name 
of Jamie Stone—who is not present—and has 
already been debated with amendment 198. Jamie 
Stone did not press his previous amendment, but  
anyone in the committee can move an amendment 
if they want to.  

Amendment 204 not moved.   

The Convener: Amendment 191, in the name of 
Helen Eadie, is in a group on its own.  

Helen Eadie: The purpose of amendment 191 is  
to provide that no statutory instrument containing 
regulations under section 3(4) may be made 
unless a draft of the instrument has been laid 
before, and approved by a resolution of, the 
Scottish Parliament. That would ensure that  
regulations made by Scottish ministers under the 
powers contained in section 3(4) to prescribe the 
qualifications and training of those who may be 
designated as health board competent persons 
would require to be made by affirmative 
procedure.  

I move amendment 191.  

Shona Robison: I oppose amendment 191.  
Section 102(3) provides that statutory instruments  
containing regulations under the bill are generally  
subject to negative procedure. The exceptions in 
subsection (4) are subject to affirmative 
procedure.  

In the bill, regulations made by the Scottish 
ministers under the powers contained in section 
3(4) to prescribe the qualifications and t raining of 
health board competent persons can be made by 
negative procedure. Amendment 191 would make 
those regulations subject to affirmative procedure.  
Such regulations will be technical in nature and 
will not impact on the functions of health board 
competent persons. It is therefore considered that  
negative procedure is appropriate for any order 
made under the provision, balancing speed and 
flexibility of passage with the need for scrutiny.  
The Subordinate Legislation Committee is content  
with that approach.  

I would also question why the amendment  
provides for affirmative procedure for regulations 
on the qualifications and training of health board 
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competent persons but not for regulations on the 
qualifications and training of local authority  
competent persons, as provided for in section 
5(4). That does not seem logical. I therefore 
oppose amendment 191.  

Helen Eadie: Being a member of the 
Subordinate Legislation Committee and having 
heard the explanation from the legal advisers and 
the minister, I am happy not  to press the 
amendment. 

Amendment 191, by agreement, withdrawn.  

Amendment 16 moved—[Ken Macintosh]—and 
agreed to. 

Amendment 224 moved—[Shona Robison]—
and agreed to. 

Section 102, as amended, agreed to.  

Sections 103 to 105 agreed to.  

Schedule 2 agreed to.  

Section 106 agreed to. 

Schedule 3 
REPEALS AND REVOCATIONS  

The Convener: Group 9 is on consequential 
appeals. Amendment 256, in the name of the 
minister, is grouped with amendments 257 to 265.  

Shona Robison: The bill repeals legislation that  
goes back to 1889. The amendments will remove 
obsolete references to that repealed legislation 
from elsewhere in the statute book.  

I move amendment 256.  

The Convener: Nobody is leaping to the 
defence of ancient legislation.  

Amendment 256 agreed to.  

Amendments 257 to 265 moved—[Shona 

Robison]—and agreed to.  

Schedule 3, as amended, agreed to.  

Section 107—Crown application 

The Convener: Group 10 is on Crown 
application: national security. Amendment 225, in 
the name of the minister, is the only amendment in 
the group.  

Shona Robison: Section 107(1) sets out the 
general principle that the bill, and any regulations 
and orders made under it, bind the Crown. 
However, in line with similar legislation, it is  
advisable to provide for the exclusion of the use of 
certain powers—in this case, powers of entry—
when it is necessary or expedient in the interests 
of national security. 

Although there is precedent for the approach 
that we have taken, the committee questioned at  

stage 1 whether it was the most appropriate route 
and suggested following the precedent set in the 
Land Reform (Scotland) Act 2003, in which an 
exemption on the ground of national security was 
made by way of an order under section 104 of the 
Scotland Act 1998, on the basis that the United 
Kingdom ministers have a greater breadth of 
knowledge on matters of national security. 
Furthermore,  since the bill  was introduced, in 
addition to the existing exemption in the bill, the 
Ministry of Defence and the Home Office have 
requested that specific provision be made for the 
exclusion of defence, which is of course reserved.  
That would reflect the position in public health 
legislation in England and Wales.  

Given the committee‟s views, earlier precedent  

and the request for an exemption relating to 
defence that requires an order to be made under 
section 104 of the Scotland Act 1998, we consider 
that a pragmatic approach is required. Rather than 
having two separate provisions for exemptions in 
similar circumstances, which could be confusing 
and misleading, the best way forward is to provide 
for both exemptions by a section 104 order.  

We have been reassured by colleagues at  
Whitehall that they will work with us to ensure that,  
at a working level, in the event of a site requiring 
to be designated as exempt on the ground of 
national security or defence, public health priorities  
can be achieved. Therefore,  amendment 225 
should not compromise the aims of the bill in any 
way. 

I move amendment 225.  

Amendment 225 agreed to.  

Section 107, as amended, agreed to.  

Section 108 agreed to. 

Long Title 

Amendment 17 moved—[Ken Macintosh]—and 

agreed to. 

Long title, as amended, agreed to. 

The Convener: That ends stage 2 consideration 
of the Public Health etc (Scotland) Bill. I thank 
committee members, Ken Macintosh and the 
Minister for Public Health and her team for their 
diligence of application.  
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numbering. 
 
 
 
 
 

Public Health etc. (Scotland) Bill 
[AS AMENDED AT STAGE 2] 

 
 
 
 
An Act of the Scottish Parliament to restate and amend the law on public health; to make 
provision about mortuaries and the disposal of bodies; to enable the Scottish Ministers to 
implement their obligations under the International Health Regulations; to make provision 
relating to the regulation of provision of sunbeds; to amend the law on statutory nuisances; and 
for connected purposes. 5 
 

PART 1 

PUBLIC HEALTH RESPONSIBILITIES 

The Scottish Ministers 

1 Duty of Scottish Ministers to protect public health 

(1) The Scottish Ministers are to continue to make provision, or secure that provision is 10 
made, for the purpose of protecting public health in Scotland. 

(2) In subsection (1), “protecting public health”— 

(a) means the protection of the community (or any part of the community) from— 

(i) infectious diseases; 

(ii) contamination; or 15 

(iii) other such hazards, 

which constitute a danger to human health; and 

(b) includes— 

(i) the prevention of; 

(ii) the control of; and 20 

(iii) the provision of a public health response to, 

such diseases, contamination or other hazards. 

(3) The Scottish Ministers may, for the purpose of protecting public health in Scotland, 
provide assistance (including financial assistance) to any person who exercises functions 
in relation to the protection of public health. 25 
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(4) Subsection (1) is without prejudice to sections 1 and 1A of the National Health Service 

(Scotland) Act 1978 (c.29) (the “1978 Act”) (general duties of Scottish Ministers to 
provide a health service and to promote the improvement of the health of the people of 
Scotland). 

(5) In this Act— 5 

“contamination” means contamination with or by a biological, chemical or 
radioactive substance; and cognate expressions are to be construed accordingly; 

“infectious disease” means an illness or medical condition caused by an infectious 
agent (including by an organism listed in Part 2 of schedule 1 but not by a 
contaminant); and 10 

“protecting public health” has the meaning given by subsection (2); and cognate 
expressions are to be construed accordingly. 

 
Health boards 

2 Duty of health boards to protect public health 

(1) Each health board is to continue to make provision, or secure that provision is made, for 15 
the purpose of protecting public health in its area. 

(2) Subsection (1) is without prejudice to section 2A of the 1978 Act (duty of health boards 
to promote improvement in the health of the people of Scotland). 

(3) Anything done by a health board in the exercise of functions under this Act is to be 
regarded as done in exercise of functions of the Scottish Ministers conferred on the 20 
health board by the order under section 2(1)(a) of the 1978 Act which constituted the 
board. 

 
3 Designation of competent persons by health boards 

(1) Each health board must designate a sufficient number of persons for the purpose of 
exercising, on behalf of the board, the functions relating to protection of public health 25 
mentioned in subsection (3). 

(2) A person designated under subsection (1) is a “health board competent person”. 

(3) The functions referred to in subsection (1) are— 

(a) the functions conferred on a health board competent person by virtue of this Act; 
and 30 

(b) any functions conferred on such a competent person by virtue of any other 
enactment. 

(4) The Scottish Ministers may prescribe— 

(a) the persons or classes of person who may be designated as health board competent 
persons; 35 

(b) the qualifications which such persons must have; 

(c) the training which such persons must have undertaken; 

(d) such other requirements as to competency which such persons must meet as 
Ministers consider appropriate; and 
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(e) such other matters relating to the terms and conditions of the designation of 
persons as competent persons as Ministers consider appropriate. 

(5) Regulations under subsection (4) may provide that such functions of health board 
competent persons as are prescribed may be exercised only by competent persons 
who— 5 

(a) have such qualifications; 

(b) have undertaken such training; or 

(c) meet such other requirements as to competency, 

as the Scottish Ministers consider appropriate in relation to those functions. 

 
Local authorities 10 

4 Duty of local authorities to protect public health 

Each local authority is to continue to make provision, or secure that provision is made, 
for the purpose of protecting public health in its area. 

 
5 Designation of competent persons by local authorities 

(1) Each local authority must designate a sufficient number of persons for the purpose of 15 
exercising, on behalf of the authority, the functions relating to protection of public 
health mentioned in subsection (3). 

(2) A person designated under subsection (1) is a “local authority competent person”. 

(3) The functions referred to in subsection (1) are— 

(a) the functions conferred on a local authority competent person by virtue of this 20 
Act; and 

(b) any functions conferred on such a competent person by virtue of any other 
enactment. 

(4) The Scottish Ministers may prescribe— 

(a) the persons or classes of person who may be designated as local authority 25 
competent persons; 

(b) the qualifications which such persons must have; 

(c) the training which such persons must have undertaken; 

(d) such other requirements as to competency which such persons must meet as 
Ministers consider appropriate; and 30 

(e) such other matters relating to the terms and conditions of the designation of 
persons as competent persons as Ministers consider appropriate. 

(5) Regulations under subsection (4) may provide that such functions of local authority 
competent persons as are prescribed may be exercised only by competent persons 
who— 35 

(a) have such qualifications; 

(b) have undertaken such training; or 

(c) meet such other requirements as to competency, 
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as the Scottish Ministers consider appropriate in relation to those functions. 

 
Co-operation and planning 

6 Duty of health boards and local authorities to co-operate 

(1) In exercising the functions conferred on them by virtue of this Act, each— 

(a) health board; and 5 

(b) local authority, 

must co-operate with any relevant person that appears to the board or, as the case may 
be, authority to have an interest in or a function relating to the protection of public 
health. 

(2) In subsection (1), a “relevant person” is— 10 

(a) a health board; 

(b) a special health board; 

(c) a local authority; 

(d) the common services agency; and 

(e) the Scottish Ministers. 15 

(3) Subsection (1) is without prejudice to section 13 of the 1978 Act (duty of health boards 
and local authorities to co-operate to secure and advance the health of the people of 
Scotland). 

 
7 Joint public health protection plans 

(1) Each health board must prepare such plans relating to the protection of public health in 20 
its area as the board considers appropriate. 

(2) In preparing a plan under subsection (1), a health board must consult the relevant local 
authority. 

(3) A plan under subsection (1) must— 

(a) be prepared in accordance with any guidance issued by the Scottish Ministers; and 25 

(b) include provision about such matters as may be specified in such guidance. 

(4) A board may comply with subsection (1) by incorporating the plan in any other plan the 
board is required or has power to prepare under any other enactment. 

(5) A board which prepares a plan under subsection (1) must publish the plan (whether as 
part of another plan in which it is incorporated or otherwise). 30 

(6) The board— 

(a) may from time to time vary a plan under subsection (1); and 

(b) must publish the plan as so varied. 

(7) The board must, before varying a plan under subsection (6)(a), consult the relevant local 
authority. 35 

(8) In this section, the “relevant local authority”— 

(a) is the local authority for the area in relation to which a board is constituted; or 
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(b) where the area of the board comprises or includes the areas of two or more local 
authorities, is both or all of those authorities. 

 
Power of Scottish Ministers to intervene 

8 Power to direct health boards and local authorities 

(1) This section and section 9 apply where the Scottish Ministers consider that— 5 

(a) a health board or, as the case may be, a local authority has failed, is failing or is 
likely to fail— 

(i) to exercise a function conferred on it by virtue of this Act or by any other 
enactment relating to the protection of public health; or 

(ii) to exercise that function in a manner which Ministers consider acceptable; 10 
and 

(b) it is necessary for the purpose of protecting public health that the function— 

(i) is exercised; or 

(ii) is exercised in such a manner as Ministers consider acceptable. 

(2) The Scottish Ministers may in writing direct the board or, as the case may be, the 15 
authority— 

(a) to exercise the function; or 

(b) to exercise it in such a manner, 

within such period and subject to such other conditions as they consider appropriate. 

(3) A direction under subsection (2) must specify— 20 

(a) the function of the board or, as the case may be, of the authority to which it 
applies; 

(b) the period within which the function— 

(i) is to be exercised; or 

(ii) is to be exercised in the manner specified; 25 

(c) any other conditions imposed on the board or authority in relation to the exercise 
of the function. 

(4) The Scottish Ministers may from time to time vary or withdraw a direction under 
subsection (2). 

 
9 Power to direct that functions be exercised by other persons 30 

(1) The Scottish Ministers may, whether or not they have given a direction under section 
8(2), in writing direct that a function of a health board or, as the case may be, of a local 
authority be exercised instead by a person specified in the direction. 

(2) But, where a direction under section 8(2) has been given, they may not give a direction 
under subsection (1)— 35 

(a) before the expiry of the period specified in the direction under that section; or 

(b) where that period has not expired, without withdrawing that direction under 
section 8(4). 
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(3) The persons who may be specified in a direction under subsection (1) are one or more of 

the following— 

(a) a health board; 

(b) the common services agency; 

(c) a local authority; 5 

(d) an employee of— 

(i) a health board; 

(ii) the agency; or 

(iii) a local authority; 

(e) a member of staff of the Scottish Administration; or 10 

(f) such other person Ministers consider appropriate. 

(4) A direction under subsection (1) must specify— 

(a) the function of the board or, as the case may be, of the authority to which it 
applies; 

(b) the person by whom the function is to be exercised; 15 

(c) the period for which that person is to exercise that function; 

(d) the extent to which that person is to exercise that function; 

(e) any other conditions imposed by the Scottish Ministers as they consider 
appropriate. 

(5) The Scottish Ministers may from time to time vary or withdraw a direction under 20 
subsection (1). 

 
10 Directions under section 9(1): supplementary 

(1) The giving of a direction under section 9(1) does not affect the responsibility of the 
health board or, as the case may be, the local authority for the exercise of the function 
which, by virtue of the direction, is exercised by another person. 25 

(2) Anything done or omitted by a person exercising a function by virtue of the direction is 
to be regarded as done or omitted by the board or authority. 

(3) A person dealing in good faith and for value with a person exercising a function by 
virtue of the direction need not inquire as to whether that person is acting in accordance 
with the direction. 30 

(4) Unless the direction specifies otherwise, the board or the authority must pay the person 
by whom its function is exercised— 

(a) the remuneration and expenses of; and 

(b) any other costs reasonably incurred by, 

that person in exercising that function. 35 

 
11 Power to direct allocation of resources 

The Scottish Ministers may, if they are satisfied that it is necessary to do so, direct— 

(a) a health board to make such payments as Ministers consider appropriate to— 
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(i) another health board; or 

(ii) a local authority; 

(b) a local authority to make such payments as Ministers consider appropriate to— 

(i) another local authority; or 

(ii) a health board, 5 

in connection with the performance by the recipient board or authority of its functions 
relating to the protection of public health. 

 

PART 2 

NOTIFIABLE DISEASES, NOTIFIABLE ORGANISMS AND HEALTH RISK STATES 

Notifiable diseases and organisms 10 

12 Lists of notifiable diseases and notifiable organisms 

(1) In this Part— 

“notifiable disease” means a disease listed in Part 1 of schedule 1; and 

“notifiable organism” means an organism listed in Part 2 of schedule1. 

(2) The Scottish Ministers may by regulations amend a list in schedule 1 by— 15 

(a) adding an item to the list; 

(b) removing an item from the list; 

(c) varying the description of an item in the list. 

(3) Regulations under subsection (2) may add a disease or organism to a list only if the 
Scottish Ministers are satisfied that the disease or organism is likely to give rise to a 20 
significant risk to public health. 

(4) The Scottish Ministers must, when considering whether a disease or organism is likely 
to give rise to such a risk, have regard— 

(a) in the case of a disease, to— 

(i) the seriousness of the disease; and 25 

(ii) the ease of transmissibility through casual contact of the disease; 

(b) in the case of an organism, to the seriousness and ease of transmissibility through 
casual contact of the disease which the organism would cause. 

 
Duties to notify 

13 Notifiable diseases: duties on registered medical practitioners 30 

(1) This section applies where a registered medical practitioner has reasonable grounds to 
suspect that a patient whom the practitioner is attending has a notifiable disease. 

(2) The practitioner must, before the expiry of the period of 3 days beginning with the day 
on which the practitioner forms that suspicion, provide to the relevant health board, in 
writing, the information mentioned in subsection (6) in so far as it is known to the 35 
practitioner. 
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(3) Without prejudice to subsection (2), if the practitioner considers that the case is urgent, 

the practitioner must, as soon as reasonably practicable, orally provide to the relevant 
health board— 

(a) the information mentioned in subsection (6) in so far as it is known to the 
practitioner; and 5 

(b) an explanation of why the practitioner considers the case is urgent. 

(4) In determining whether a case is urgent, the practitioner must have regard to— 

(a) the nature of the suspected disease; 

(b) the ease of transmission of that disease; 

(c) the patient’s circumstances (including age, sex and health); and 10 

(d) any guidance issued by the Scottish Ministers. 

(5) Subsections (2) and (3) do not apply if the practitioner believes on reasonable grounds 
that another registered medical practitioner— 

(a) has complied with those subsections in respect of the patient; or 

(b) has provided information in respect of the disease to the relevant health board 15 
under section 14(2) or (3). 

(6) The information referred to in subsections (2) and (3)(a) is— 

(a) the patient’s name; 

(b) the patient’s address and postcode; 

(c) the patient’s occupation (if the practitioner considers that it is relevant); 20 

(ca) the name, address and postcode of the patient’s place of work or education (if the 
practitioner considers that it is relevant); 

(d) the patient’s sex; 

(e) the patient’s date of birth; 

(f) the suspected disease; and 25 

(g) the patient’s NHS identifier. 

(7) In this section and section 14, the “relevant health board” is the health board for the area 
in which the practitioner works. 

(8) In this Part, “NHS identifier” means— 

(a) the patient’s— 30 

(i) community health index number; or 

(ii) where that number is not known, NHS identification number; or 

(b) where neither of the numbers referred to in paragraph (a) is known, any other 
number or other indicator which from time to time may be used to identify a 
patient individually. 35 

 
14 Health risk states: duties on registered medical practitioners 

(1) This section applies where a registered medical practitioner has reasonable grounds to 
suspect that a patient whom the practitioner is attending has been exposed to a health 
risk state. 
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(2) The practitioner must, before the expiry of the period of 3 days beginning with the day 
on which the practitioner forms that suspicion, provide to the relevant health board, in 
writing, the information mentioned in subsection (6) in so far as it is known to the 
practitioner. 

(3) Without prejudice to subsection (2), if the practitioner considers that the case is urgent, 5 
the practitioner must, as soon as reasonably practicable, orally provide to the relevant 
health board— 

(a) the information mentioned in subsection (6) in so far as it is known to the 
practitioner; and 

(b) an explanation of why the practitioner considers the case is urgent. 10 

(4) In determining whether a case is urgent, the practitioner must have regard to— 

(a) the nature of the suspected health risk state; 

(b) the nature of the exposure to that state; 

(c) the patient’s circumstances (including age, sex and health); and 

(d) any guidance issued by the Scottish Ministers. 15 

(5) Subsections (2) and (3) do not apply if the practitioner believes on reasonable grounds 
that another registered medical practitioner— 

(a) has complied with those subsections in respect of the patient; or 

(b) has provided information in respect of the health risk state to the relevant health 
board under section 13(2) or (3). 20 

(6) The information referred to in subsections (2) and (3)(a) is— 

(a) the patient’s name; 

(b) the patient’s address and postcode; 

(c) the patient’s occupation (if the practitioner considers that it is relevant); 

(ca) the name, address and postcode of the patient’s place of work or education (if the 25 
practitioner considers that it is relevant); 

(d) the patient’s sex; 

(e) the patient’s date of birth; 

(f) the suspected health risk state; and 

(g) the patient’s NHS identifier. 30 

(7) In this section and section 15, “health risk state” means— 

(a) a highly pathogenic infection; or 

(b) any— 

(i) contamination; 

(ii) poison; 35 

(iii) other hazard, 

which is a significant risk to public health. 

(8) In this section, references to a patient having been “exposed to a health risk state” are 
references to the patient— 
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(a) having been in physical contact with a health risk state; 

(b) having been contaminated by a health risk state; or 

(c) having been in physical contact with or contaminated by— 

(i) a person who; or 

(ii) an object which, 5 

has been in physical contact with or contaminated by a health risk state. 

 
15 Notifiable diseases and health risk states: duties on health boards 

(1) Where— 

(a) a health board receives information under— 

(i) section 13(2) or (3); or 10 

(ii) section 14(2) or (3); and 

(b) that information relates to a patient who usually resides within the area of that 
health board, 

that board must send a return, in writing, to the common services agency containing, in 
relation to each patient, the information mentioned in subsection (3) in so far as it is 15 
known to the board. 

(2) The return under subsection (1) is to be sent— 

(a) no later than the end of the week in which the information mentioned in 
subsection (1)(a) is received; or 

(b) if it is not practicable to send the return by the end of that week, as soon as 20 
practicable afterwards. 

(3) The information referred to in subsection (1) is— 

(a) the patient’s postcode; 

(b) the patient’s occupation; 

(c) the patient’s sex; 25 

(d) the patient’s date of birth; 

(e) the— 

(i) suspected disease; or 

(ii) suspected health risk state; and 

(f) the patient’s NHS identifier. 30 

(4) Where— 

(a) a health board receives information as mentioned in subsection (1)(a); and 

(b) that information relates to a person who does not usually reside in the area of that 
health board, 

the board must without delay transmit the information to the health board for the area in 35 
which the person usually resides. 

(5) Where a health board receives information from another health board by virtue of 
subsection (4)— 
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(a) the board must send a return, in writing, to the common services agency 
containing, in relation to each patient, the information mentioned in subsection (3) 
in so far as it is known to the board; and 

(b) subsection (2) applies to a return sent under this subsection as it applies to a return 
sent under subsection (1) with the modification that, for the reference to 5 
subsection (1)(a), there is substituted a reference to subsection (4). 

(6) In subsection (2), “week” means a period of 7 days ending on Friday at the expiry of the 
normal working hours of the board’s principal office. 

 
16 Notifiable organisms: duties on directors of diagnostic laboratories 

(1) This section applies where a diagnostic laboratory identifies a notifiable organism. 10 

(2) The director of the laboratory must, before the expiry of the period of 10 days beginning 
with the day of identification, provide to the persons mentioned in subsection (5), in 
writing, the information mentioned in subsection (6) in so far as it is known to the 
director. 

(3) Without prejudice to subsection (2), if the director considers that the case is urgent, the 15 
director must, as soon as reasonably practicable, orally provide to the persons mentioned 
in subsection (5)— 

(a) the information mentioned in subsection (6) in so far as it is known to the director; 
and 

(b) an explanation of why the director considers the case is urgent. 20 

(4) In determining whether a case is urgent, the director must have regard to— 

(a) the nature of the organism; 

(b) the nature of the disease which that organism causes; 

(c) the ease of transmission of that disease or organism; 

(d) where known, the patient’s circumstances (including age, sex and health); and 25 

(e) any guidance issued by the Scottish Ministers. 

(5) The persons referred to in subsections (2) and (3) are— 

(a) the health board in whose area the diagnostic laboratory is situated; and 

(b) the common services agency. 

(6) The information referred to in subsections (2) and (3)(a) is— 30 

(a) the name of the person to whom the identification relates; 

(b) the person’s address; 

(c) the person’s sex; 

(d) the person’s date of birth; 

(e) the organism which has been identified; and 35 

(f) the person’s NHS identifier. 

(7) Where— 

(a) a health board receives information under subsection (2) or (3); and 
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(b) that information relates to a person who does not usually reside in the area of that 

board, 

the board must without delay transmit that information to the health board for the area in 
which the person usually resides. 

(7A) For the purposes of subsection (1), a diagnostic laboratory identifies a notifiable 5 
organism where— 

(a) the diagnostic laboratory identifies the organism; or 

(b) the organism is identified by another laboratory under an arrangement with that 
diagnostic laboratory. 

(7B) Where subsection (7A)(b) applies, the day of identification, for the purposes of 10 
subsection (2), is the day on which the diagnostic laboratory becomes aware of the 
identification by the other laboratory. 

(8) In this section and section 17— 

“diagnostic laboratory” means an institution (or facility within an institution) 
which is equipped with apparatus and reagents for the performance of diagnostic 15 
tests for human infections; and 

“director” of a diagnostic laboratory means— 

(a) the clinical microbiologist, consultant pathologist or other registered 
medical practitioner or other person in charge of a diagnostic laboratory; or 

(b) any other person working in the diagnostic laboratory to whom the function 20 
of making a notification under this section has been delegated by the 
person mentioned in paragraph (a). 

 
Offences 

17 Notifiable organisms: offences 

(1) It is an offence for the director of a diagnostic laboratory to fail without reasonable 25 
excuse to comply with section 16(2). 

(1A) In proceedings for an offence under subsection (1), it is a defence for the director to 
prove that the director exercised all due diligence and took all reasonable steps to avoid 
committing the offence. 

(2) Where— 30 

(a) the director of a diagnostic laboratory commits the offence mentioned in 
subsection (1); and 

(b) the director is employed by a body corporate, 

the body corporate also commits an offence. 

(3) In proceedings for an offence under subsection (2), it is a defence for the body corporate 35 
to prove that the body corporate (or an employee or agent of the body corporate) 
exercised all due diligence and took all reasonable steps to avoid committing the 
offence. 

(4) In subsection (2)(b), “employed” includes engaged under a contract for services. 
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Supplementary provision 

18 Electronic notification 

(1) The requirement in sections 13(2), 14(2), 15(1) and (5) and 16(2) for information to be 
provided in writing may be satisfied by a document in electronic form— 

(a) transmitted by electronic means; and 5 

(b) capable of being reproduced in legible form. 

(3) For the purposes of sections 13(2), 14(2), 15(1) and (5) and 16(2), a document 
transmitted in accordance with subsection (1) is to be taken to be received on the day of 
transmission. 

 
19 Notifiable diseases etc.: further provision 10 

(1) The Scottish Ministers may, by regulations, make provision (or such further provision) 
as they consider appropriate— 

(a) as to the way in which information is to be provided under section 13, 14, 15 or 
16, including— 

(i) the person by whom it is to be provided; 15 

(ii) the person to whom it is to be provided; 

(iii) the nature of the information that is required to be provided; 

(iv) the form and manner in which it is to be provided; 

(v) the time by which it is to be provided; 

(b) as to the manner in which the authenticity or integrity of any communication or 20 
data contained in an electronic communication made by virtue of section 18 may 
be established. 

(2) Regulations under subsection (1) may modify any enactment (including this Act). 

 

PART 3 

PUBLIC HEALTH INVESTIGATIONS 25 

Public health investigations 

20 Public health incidents 

(1) A public health incident exists if— 

(a) a circumstance mentioned in subsection (2), (3), (4), (5) or (6) occurs; and 

(b) there are reasonable grounds to suspect that the circumstance is likely to give rise 30 
to a significant risk to public health. 

(2) The first circumstance is that— 

(a) a person has an infectious disease; or 

(b) there are reasonable grounds to suspect that a person has such a disease. 

(3) The second circumstance is that— 35 

(a) a person has been exposed to an organism which causes infectious disease; or 
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(b) there are reasonable grounds to suspect that a person has been so exposed. 

(4) The third circumstance is that— 

(a) a person is contaminated; or 

(b) there are reasonable grounds to suspect that a person is contaminated. 

(5) The fourth circumstance is that— 5 

(a) a person has been exposed to a contaminant; or 

(b) there are reasonable grounds to suspect that a person has been so exposed. 

(6) The fifth circumstance is that— 

(a) any premises or any thing in or on premises is infected, infested or contaminated; 
or 10 

(b) there are reasonable grounds to suspect that any premises or thing is so infected, 
infested or contaminated. 

(7) In subsection (6), “infected”, “infested” and “contaminated” have the meanings given by 
section 67(5). 

 
21 Public health investigations 15 

(1) In this Part, a “public health investigation” means an investigation into the cause (or 
causes) of a public health incident. 

(2) A public health investigation may be carried out by a person appointed for the purpose 
by— 

(a) the Scottish Ministers; 20 

(b) a health board competent person; 

(c) the common services agency; 

(d) a local authority competent person; 

(e) two or more of the persons mentioned in paragraphs (a) to (d) acting together, 

and, in this Part, that person is known as an “investigator”. 25 

(2A) Despite subsection (2)(b) and (d), a health board competent person or a local authority 
competent person may be appointed as an investigator. 

(3) If an investigator considers it necessary for the purpose of, or in connection with, a 
public health investigation, the investigator may, subject to section 25(1), exercise— 

(a) the powers relating to entry to premises mentioned in section 22; 30 

(b) the other investigatory powers mentioned in section 23; and 

(c) the power to ask questions mentioned in section 24. 

 
Investigators’ powers 

22 Powers relating to entry to premises 

(1) The powers referred to in section 21(3)(a) are— 35 

(a) subject to section 26, to enter at any reasonable time any premises which the 
investigator has reason to believe it is necessary to enter; 
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(b) on entering any premises by virtue of paragraph (a), to take— 

(i) any other person authorised by the investigator and, if the investigator has 
reasonable cause to expect any serious obstruction in obtaining access, a 
constable; and 

(ii) any equipment or materials required for any purpose for which the power 5 
of entry is being exercised; 

(d) as regards any premises which the investigator may enter by virtue of paragraph 
(a), to direct that— 

(i) those premises (or any part of them) are; or 

(ii) any thing in or on them is, 10 

to be left undisturbed (whether generally or in particular respects) for so long as 
the investigator considers appropriate. 

(2) An investigator who enters any unoccupied premises in the exercise of a power 
conferred by virtue of subsection (1)(a) must leave the premises as effectively secured 
against unauthorised entry as the investigator found them. 15 

 
23 Other investigatory powers 

(1) The powers referred to in section 21(3)(b) are— 

(a) to take such measurements and photographs and make such recordings as the 
investigator considers necessary for the purpose of the public health investigation; 

(b) to obtain and to take samples (or cause samples to be taken) of— 20 

(i) any articles or substances found in or on any premises which the 
investigator has power under section 22 to enter; and 

(ii) the air, water or land in, on, or in the vicinity of, the premises; 

(c) in the case of any article or substance found in or on any premises which the 
investigator has power to enter, being an article or substance which appears to the 25 
investigator to be the cause of the public health incident, to cause it to be 
dismantled or subjected to any process or test (but not so as to damage or destroy 
it, unless that is necessary); 

(d) in the case of any article or substance referred to in paragraph (c), to take 
possession of it and detain it for so long as is necessary for all or any of the 30 
following purposes— 

(i) to examine it (or cause it to be examined) and to do (or cause to be done) to 
it anything which the investigator has power to do under that paragraph; 

(ii) to ensure that it is not tampered with before examination of it is completed; 

(iii) to ensure that it is available for use as evidence in any proceedings for an 35 
offence under any enactment or rule of law; 

(e) to— 

(i) require the production of (or, where the information is recorded 
electronically, the furnishing of extracts from) any records which it is 
necessary for the investigator to see for the purposes of the investigation; 40 
and 
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(ii) inspect and take copies of, or of any entry in, the records; 

(f) to make such examination and investigation as may in the circumstances be 
necessary. 

(2) Where an investigator proposes to exercise the power conferred by subsection (1)(c), the 
investigator must, if so requested by a person who at the time is present on the premises 5 
and has responsibilities in relation to those premises, cause anything which is done by 
virtue of that power to be done in the presence of that person. 

(3) Before exercising the power conferred by subsection (1)(c), an investigator must 
consult— 

(a) such persons having duties on the premises where the article or substance is to be 10 
dismantled or subjected to the process or test; and 

(b) such other persons, 

as appear to the investigator to be appropriate for the purpose of ascertaining what 
dangers, if any, there may be in doing anything which the investigator proposes to do (or 
cause to be done) under the power. 15 

(4) The information which a person may be required to provide under subsection (1)(e) 
includes information which, although it is not in the possession of that person or would 
not otherwise come into the possession of that person, is information which it is 
reasonable to require that person to obtain for the purposes of complying with the 
requirement. 20 

(5) Nothing in this section compels the production by any person of a document subject to 
legal privilege. 

(6) A document subject to legal privilege means a communication— 

(a) between a professional legal adviser and the adviser’s client; or 

(b) made in connection with or in contemplation of legal proceedings and for the 25 
purpose of those proceedings, 

which would, in legal proceedings, be protected from disclosure by virtue of any rule of 
law relating to confidentiality of communications. 

 
24 Power to ask questions 

(1) The power referred to in section 21(3)(c) is to require any person whom the investigator 30 
has reasonable cause to believe has any information relevant to the public health 
investigation to answer such questions as the investigator considers it appropriate to ask. 

(2) A person required to answer questions under subsection (1) may nominate one other 
person to be present during questioning. 

(3) When a person answers questions under subsection (1), the only other persons who may 35 
be present (apart from the investigator) are— 

(a) the person (if any) nominated under subsection (2); and 

(b) any person authorised by the investigator to be present. 

(4) No answer given by a person in pursuance of a requirement imposed under subsection 
(1) is admissible in evidence against the person in any criminal proceedings. 40 
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25 Supplementary 

(1) An investigator entitled to exercise a power under section 22, 23 or 24 must, if requested 
to do so, produce a document showing that investigator’s authority. 

(2) An investigator may require any person to provide the investigator with such facilities 
and assistance with respect to any matters or things— 5 

(a) within that person’s control; or  

(b) in relation to which that person has responsibilities, 

as are necessary to enable the investigator to exercise any of the powers conferred by 
sections 22, 23 and 24. 

(3) The Scottish Ministers may, by regulations, confer on investigators such powers as 10 
Ministers consider necessary for the purposes of public health investigations. 

(4) Regulations under subsection (3) may modify any enactment (including this Act). 

(5) This section and sections 22 to 24 are without prejudice to any other powers conferred 
on an investigator by— 

(a) this Act or any other enactment; or 15 

(b) any rule of law. 

 
26 Entry to dwellinghouses 

(1) Where an investigator proposes, in the exercise of a power conferred by section 22, to 
enter a dwellinghouse, the conditions set out in subsections (2) and (3) must be satisfied. 

(2) The first condition is that the investigator has given 48 hours’ notice of the proposed 20 
entry to a person who appears to be the occupier of the dwellinghouse. 

(3) The second condition is that— 

(a) the person who appears to be the occupier of the dwellinghouse has consented; or 

(b) entry is effected under the authority of a warrant issued in accordance with section 
27. 25 

(4) In this Part, “dwellinghouse” means any premises or part of premises which are wholly 
or mainly occupied as a person’s dwelling. 

 
27 Public health investigation warrants 

(1) This section applies where— 

(a) an investigator entitled to enter premises under section 22— 30 

(i) has been refused entry; or 

(ii) reasonably anticipates entry being refused; 

(b) premises which an investigator is entitled to enter are unoccupied; 

(c) the occupier of such premises is temporarily absent and there is urgency; 

(d) an investigator entitled to exercise a power under section 23 or 24— 35 

(i) has been prevented from exercising that power; or 

(ii) reasonably anticipates being prevented from doing so; or 
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(e) an application for admission to the premises would defeat the object of the public 

health investigation. 

(2) The sheriff or a justice of the peace may, on the application of the investigator, by 
warrant authorise the investigator— 

(a) to enter the premises; 5 

(aa) on entering premises by virtue of paragraph (a), to take— 

(i) any other person authorised by the investigator and, if the investigator has 
reasonable cause to expect any serious obstruction in obtaining access, a 
constable; and 

(ii) any equipment or materials required for any purpose for which the power 10 
of entry is being exercised; 

(b) to direct that— 

(i) those premises (or any part of them) are; or 

(ii) any thing in or on them is, 

to be left undisturbed (whether generally or in particular respects) for so long as 15 
the investigator considers appropriate; 

(c) to exercise any power mentioned in sections 23 to 25. 

(3) The sheriff or justice of the peace must not, under subsection (2), grant a warrant in 
relation to a dwellinghouse unless the sheriff or justice is satisfied that— 

(a) the notice required by section 26(2) has been given; and 20 

(b) the period of notice has expired. 

(4) The power of entry in this section— 

(a) may be exercised at any time; and 

(b) includes power to use reasonable force. 

(5) Where the investigator enters premises by virtue of this section, section 22(2) applies. 25 

(6) A warrant under this section continues in force until the purpose for which it is issued is 
fulfilled. 

 
28 Use of powers in emergencies 

(1) This section applies where an investigator who is entitled to enter premises by virtue of 
the power conferred by section 22 considers, on reasonable grounds, that there is an 30 
emergency. 

(2) The power of entry which the investigator has— 

(a) may be exercised at any time; and 

(b) includes power to use reasonable force. 

(3) Where the premises in relation to which the investigator proposes to exercise the power 35 
are a dwellinghouse, section 26 does not apply. 

(4) The investigator may, on entering premises by virtue of this section–– 

(a) take— 
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(i) any other person authorised by the investigator and, if the investigator has 
reasonable cause to expect any serious obstruction in obtaining access, a 
constable; and  

(ii) any equipment or materials required for any purpose for which the power 
of entry is being exercised; 5 

(b) direct that— 

(i) those premises (or any part of them) are; or 

(ii) any thing in or on them is, 

to be left undisturbed (whether generally or in particular respects) for so long as 
the investigator considers appropriate;  10 

(c) exercise any power mentioned in sections 23 to 25. 

(5) Where the investigator enters premises by virtue of this section, section 22(2) applies.  

(6) In this section, there is an “emergency” if— 

(a) there is a significant risk to public health; and 

(b) the nature of that risk is such that immediate action is necessary— 15 

(i) to verify the existence of the risk; 

(ii) to ascertain the cause of the risk; or 

(iii) to take action to prevent, or prevent the spread of, infectious disease or 
contamination. 

 
Offences 20 

29 Public health investigation offences 

(1) A person commits an offence if the person, without reasonable excuse— 

(a) fails to comply with a requirement imposed under section 22, 23, 24 or 25; 

(b) intentionally obstructs an investigator in the exercise of powers under those 
sections; 25 

(c) fails or refuses to— 

(i) provide facilities or assistance; 

(ii) provide information; 

(iii) permit inspection, 

where it is reasonably required by an investigator exercising powers under those 30 
sections; 

(d) prevents any other person from— 

(i) appearing before an investigator; or 

(ii) answering a question to which an investigator may require an answer 
pursuant to section 24(1); 35 

(e) in purported compliance with a requirement imposed under section 24(1)— 

(i) makes a statement which the person knows to be false or misleading in a 
material particular; 
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(ii) recklessly makes a statement which is false or misleading in a material 

particular; or 

(iii) intentionally fails to disclose any material particular; 

(f) causes or permits another person to commit an offence under paragraphs (a) to (e). 

(2) In proceedings for an offence under subsection (1), it is a defence for a person to prove 5 
that the person exercised all due diligence and took all reasonable steps to avoid 
committing the offence. 

(3) Where the commission by a person of an offence under subsection (1) is due to the act 
or omission of another person, that other person may be charged with and convicted of 
the offence whether or not proceedings for the offence are taken against the first person. 10 

 
Compensation 

30 Public health investigations: compensation 

(1) Where subsection (2) or (3) applies, compensation is payable for loss or damage caused 
by— 

(a) the investigator; or  15 

(b) a person authorised by the investigator under section 22(1)(b)(i), 27(2)(aa)(i) or 
28(4)(a)(i). 

(2) This subsection applies where a person has suffered loss or damage by reason of— 

(a) the exercise by an investigator of the powers in section 22(1)(a) or (b); or 

(b) the failure by an investigator to comply with the duty in section 22(2), 20 

unless the loss or damage is attributable to the fault of the person who sustained it. 

(3) This subsection applies in the case of damage to or destruction of an article or substance 
in exercise of powers under section 23(1)(c) where the article or substance is found not 
to be the cause of the public health incident. 

(3A) The person responsible for paying compensation under this section is— 25 

(a) in the case of an investigator, the person by whom the investigator is employed; 

(b) in the case of a person authorised by the investigator under section 22(1)(b)(i), 
27(2)(aa)(i) or 28(4)(a)(i), the person by whom the authorised person is employed. 

(3B) For the purposes of subsection (3A), “employed” includes engaged under a contract for 
services. 30 

(4) Any dispute as to— 

(a) a person’s entitlement to compensation under subsection (1); or 

(b) the amount of such compensation, 

is to be determined by a single arbiter appointed by agreement between the parties to the 
dispute or, if agreement cannot be reached, by the President of the Lands Tribunal for 35 
Scotland. 
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PART 4 

PUBLIC HEALTH FUNCTIONS OF HEALTH BOARDS 

Duty to give explanation 

31 Duty of health boards to give explanation for need for action 

(1) This section applies where— 5 

(a) a health board proposes to take any action mentioned in section 32(a) to (c); or 

(b) a health board competent person proposes to take any action mentioned in section 
32(d) or (e). 

(2) An action referred to in subsection (1) is, in this section, a “relevant action”. 

(3) The appropriate health board must, in so far as it is reasonably practicable to do so, 10 
explain to the person in relation to whom the relevant action is proposed— 

(a) that there is a significant risk to public health; 

(b) the nature of that risk; and 

(c) why the board considers it necessary for the proposed action to be taken in 
relation to the person. 15 

(3A) Where, before the proposed relevant action is taken, no explanation is given under 
subsection (3), the health board must, as soon as reasonably practicable after taking the 
proposed action and in so far as it is reasonably practicable to do so, explain— 

(a) the matters mentioned in subsection (3)(a) and (b); and 

(b) why the board considered it necessary to take the action, 20 

 to the person in relation to whom the action was taken. 

(4) Where the person is incapable of understanding the explanation (whether because of 
youth, illness or otherwise), the board must, before taking the proposed action or as soon 
as reasonably practicable after doing so and, in either case, in so far as it is reasonably 
practicable to do so, give the explanation required by subsection (3) or, as the case may 25 
be, (3A)— 

(a) where the person is under 16, to any person having parental responsibilities and 
parental rights in relation to the person; or 

(b) in any other case, to— 

(i) any guardian of the person; 30 

(ii) any welfare attorney of the person; or 

(iii) any other person appointed or having authority to intervene in the affairs of 
the person. 

(6) In this section— 

“appropriate health board” means— 35 

(a) in the case of a relevant action referred to in subsection (1)(a), the health 
board which proposes to take that action; 

(b) in the case of a relevant action referred to in subsection (1)(b), the health 
board which designated the competent person who proposes to take that 
action; 40 
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“guardian”— 

(a) means a guardian who has powers relating to the proposed intervention in 
the person’s affairs; and 

(b) includes a guardian (however called) appointed under the law of any 
country to, or entitled under the law of any country to act for, a person 5 
during that person’s incapacity, if the guardianship is recognised in 
Scotland; 

“parental responsibilities and parental rights” has the same meaning as in the 
Children (Scotland) Act 1995 (c.36); and 

“welfare attorney” has the meaning given by section 16(2) of the Adults with 10 
Incapacity (Scotland) Act 2000 (asp 4). 

 
32 Relevant actions 

The actions referred to in section 31(1) are— 

(a) applying under section 33(2) for an order under section 34(1); 

(b) applying under section 39(2) for an order under section 40(1); 15 

(c) applying under section 41(2) or, as the case may be, 44(3) for an order under— 

(i) section 42(1); 

(ii) section 43(1); or 

(iii) section 45(1); 

(d) making an order under section 37(2); 20 

(e) making an order under section 38(2). 

 
Medical examinations 

33 Application to have person medically examined 

(1) This section applies where— 

(a) a health board knows or suspects that a person who is present in that board’s 25 
area— 

(i) has an infectious disease; 

(ii) has been exposed to an organism which causes such a disease; 

(iii) is contaminated; or 

(iv) has been exposed to a contaminant; and 30 

(b) it appears to the board that as a result— 

(i) there is or may be a significant risk to public health; and 

(ii) it is necessary, to avoid or minimise that risk, for the person to be 
medically examined. 

(2) The board may apply to any sheriff for the board’s area for an order under section 34(1) 35 
in relation to the person. 

(3) An application under subsection (2) must— 

734



Public Health etc. (Scotland) Bill 23 
Part 4—Public health functions of health boards 
 

(a) specify— 

(i) the person in relation to whom the order is sought; 

(ii) the reason why the board considers it necessary for the person to be 
medically examined; 

(iii) the class or classes of health care professional by whom it is proposed that 5 
the examination is to be carried out; 

(iv) the nature of the examination the board proposes be carried out; 

(v) whether an explanation has been given under section 31(3) or (4); 

(vi) where such an explanation has been given, any response made by or 
representations made on behalf of the person in relation to whom the order 10 
is sought; 

(vii) where no such explanation has been given, the reason why; and 

(b) include a certificate— 

(i) stating that a health board competent person is satisfied as to the matters 
mentioned in subsection (1); and 15 

(ii) signed by the competent person. 

(4) In this Part, “health care professional” means— 

(a) a registered medical practitioner; 

(b) a registered nurse; or 

(c) any other member of a profession regulated by a body mentioned in section 25(3) 20 
of the National Health Service Reform and Health Care Professions Act 2002 
(c.17). 

 
34 Order for medical examination 

(1) The sheriff may, if satisfied as to the matters mentioned in subsection (2), make an order 
authorising the medical examination of the person to whom the application under 25 
section 33(2) relates. 

(2) The matters referred to in subsection (1) are— 

(a) that it is known, or there are reasonable grounds to suspect, that the person— 

(i) has an infectious disease; 

(ii) has been exposed to an organism which causes such a disease; 30 

(iii) is contaminated; or 

(iv) has been exposed to a contaminant; 

(b) that as a result— 

(i) there is or may be a significant risk to public health; and 

(ii) it is necessary, to avoid or minimise that risk, for the person to be 35 
medically examined; and 

(c) that–– 

(i) before the application under section 33(2) was made, the health board gave 
an explanation under section 31(3) or (4); or 
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(ii) where no such explanation was given, it was not reasonably practicable to 

do so. 
(3) An order under subsection (1) may make provision about such other matters in 

connection with the examination as the sheriff considers appropriate. 

(4) Subject to subsection (4A), an order under subsection (1) has effect from the time at 5 
which it is made until— 

(a) the expiry of the period of 7 days beginning with that time; or 

(b) the carrying out of a medical examination authorised by the order, 

 whichever occurs first. 

(4A) Where, before the medical examination is carried out, an appeal under section 57B(1) is 10 
made— 

(a) the order appealed against is suspended; and 

(b) in calculating the period of 7 days mentioned in subsection (4)(a), no account is to 
be taken of the period during which the order is suspended. 

(5) An order under subsection (1) must— 15 

(a) specify— 

(i) the person to whom it applies; and 

(ii) the class or classes of health care professional by whom the medical 
examination is to be carried out; and 

(c) be notified to— 20 

(ai) the person to whom it applies; 

(i) any person to whom an explanation was given under section 31(4); and 

(ii) any other person the sheriff considers appropriate. 

 
35 Medical examination: least invasive and least intrusive procedures 

(1) A health care professional authorised by virtue of an order under section 34(1) to 25 
medically examine a person— 

(a) must not use invasive or intrusive procedures unless that professional considers 
such procedures are necessary to achieve the purpose for which the examination is 
being carried out; and 

(b) must, where the professional considers such procedures are necessary for that 30 
purpose, use the least invasive and least intrusive procedures practicable. 

(2) In this section, “invasive procedures” do not include— 

(a) examination of the ear, nose or mouth; 

(b) temperature assessment using— 

(i) an ear, oral or cutaneous thermometer; or 35 

(ii) thermal imaging; 

(c) physical examination of skin and hair; 

(d) auscultation; 

(e) external palpation; 
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(f) retinoscopy; 

(g) external collection of urine, faeces or saliva samples; 

(h) external measurement of blood pressure; 

(i) electrocardiography. 

 
36 Medical examination of groups 5 

(1) Where— 

(a) a person in relation to whom a health board is satisfied as to the matters 
mentioned in section 33(1) is one of a group of two or more persons; and 

(b) the board is satisfied that it is necessary, to avoid or minimise a significant risk to 
public health, for each member of the group to be medically examined, 10 

the board may apply under section 33(2) for an order in relation to all of the persons in 
that group. 

(2) Where subsection (1) applies— 

(a) sections 31(3) to (5) and 33(3) apply in relation to the persons in the group as they 
apply in relation to a person; 15 

(b) the certificate mentioned in section 33(3)(b) must state, in addition to the matters 
mentioned in section 33(3)(b)(i), that the competent person is satisfied that it is 
necessary, to avoid or minimise an actual or anticipated significant risk to public 
health, for all the persons in the group to be medically examined; 

(c) the sheriff may, if satisfied— 20 

(i) as to the matters mentioned in section 34(2)(a) and (b) in relation to at least 
one member of the group; and 

(ii) as to the matter mentioned in section 34(2)(c) in relation to each member of 
the group, 

make an order under section 34(1) in relation to each member of the group; and 25 

(d) section 34(5) applies in relation to the persons in the group as it applies to a 
person. 

 
Exclusion orders and restriction orders 

37 Exclusion orders 

(1) This section applies where— 30 

(a) a health board knows that a person who is present in that board’s area— 

(i) has an infectious disease; 

(ii) has been exposed to an organism which causes such a disease; 

(iii) is contaminated; or 

(iv) has been exposed to a contaminant; and 35 

(b) it appears to the board that as a result— 

(i) there is a significant risk to public health; and 
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(ii) it is necessary, to avoid or minimise that risk, for the person to be excluded 

from certain places. 

(2) A health board competent person may make an order (an “exclusion order”)— 

(a) prohibiting the person from entering or remaining in any place; and 

(b) imposing such conditions (if any) on the person as the competent person considers 5 
appropriate. 

(3) A competent person— 

(a) may not make an exclusion order unless that person is satisfied as to the matters 
mentioned in subsection (1); 

(b) must, when making such an order, have regard to the desirability of imposing the 10 
least restrictive order necessary to protect public health. 

(4) The exclusion order must— 

(a) specify— 

(i) the person to whom it applies; 

(ii) subject to subsection (5), the place, or type of place, from which the person 15 
is excluded; and 

(iii) any conditions imposed on the person; 

(b) be served on the person to whom it applies; and 

(c) be notified to— 

(i) any person who was given an explanation under section 31(4); and 20 

(ii) any other person the competent person considers appropriate. 

(5) An exclusion order may not specify, as a place from which a person is excluded, that 
person’s place of residence. 

(6) An exclusion order has effect only from the time it is served on the person to whom it 
applies. 25 

 
38 Restriction orders 

(1) This section applies where— 

(a) a health board knows that a person who is present in that board’s area— 

(i) has an infectious disease; 

(ii) has been exposed to an organism which causes such a disease; 30 

(iii) is contaminated; or 

(iv) has been exposed to a contaminant; and 

(b) it appears to the board that as a result— 

(i) there is a significant risk to public health; and 

(ii) it is necessary, to avoid or minimise that risk, for the person to be restricted 35 
from carrying on certain activities. 

(2) A health board competent person may make an order (a “restriction order”)— 

(a) prohibiting the person from carrying on any activity; and 
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(b) imposing such conditions (if any) on the person as the competent person considers 
appropriate. 

(3) A competent person— 

(a) may not make a restriction order unless that person is satisfied as to the matters 
mentioned in subsection (1); 5 

(b) must, when making a restriction order, have regard to the desirability of imposing 
the least restrictive order necessary to protect public health. 

(4) The restriction order must— 

(a) specify— 

(i) the person to whom it applies; 10 

(ii) the activity, or type of activity, which the person is prohibited from 
carrying on; and 

(iii) any conditions imposed on the person; 

(b) be served on the person to whom it applies; and 

(c) be notified to— 15 

(i) any person who was given an explanation under section 31(4); and 

(ii) any other person the competent person considers appropriate. 

(5) A restriction order has effect only from the time it is served on the person to whom it 
applies. 

 
Quarantine 20 

39 Application to have person quarantined 

(1) This section applies where— 

(a) a health board knows or suspects that a person who is present in that board’s 
area— 

(i) has an infectious disease; 25 

(ii) has been exposed to an organism which causes such a disease; 

(iii) is contaminated; or 

(iv) has been exposed to a contaminant; and 

(b) it appears to the board that as a result— 

(i) there is or may be a significant risk to public health; and 30 

(ii) it is necessary, to avoid or minimise that risk, for the person to be 
quarantined. 

(2) The board may apply to any sheriff for the board’s area for an order under section 40(1) 
(a “quarantine order”). 

(3) An application under subsection (2) must— 35 

(a) specify— 

(i) the person in relation to whom the quarantine order is sought; 

(ii) why the board considers it necessary for the person to be quarantined; 
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(iii) the place in which it is proposed to quarantine the person; 

(iv) the period for which it is proposed to quarantine the person; 

(v) the steps (if any) mentioned in section 46(2) which the board considers it 
necessary to take in relation to the person; 

(vi) the conditions (if any) which the board considers it is necessary to include 5 
in the order; 

(vii) whether an explanation has been given under section 31(3) or (4); 

(viii) where such an explanation has been given, any response made by or 
representations made on behalf of the person in relation to whom the order 
is sought; 10 

(ix) where no such explanation has been given, the reason why; and 

(b) include a certificate— 

(i) stating that a health board competent person is satisfied as to the matters 
mentioned in subsection (1); and 

(ii) signed by that person. 15 

(4) In this Part, references to a person being “quarantined” are references to the person 
being detained in that person’s residence or in another place (not being a hospital); and 
cognate expressions are to be construed accordingly. 

 
40 Quarantine orders 

(1) The sheriff may, if satisfied as to the matters mentioned in subsection (2), make a 20 
quarantine order— 

(a) authorising— 

(i) the quarantining of the person; 

(ii) where the person is not in the place in which that person is to be 
quarantined, the removal of the person to that place; and 25 

(iii) the taking in relation to the person of such of the steps mentioned in section 
46(2) (if any) as the sheriff considers appropriate; and 

(b) imposing such conditions (if any) in relation to the quarantine as the sheriff 
considers appropriate. 

(2) The matters referred to in subsection (1) are— 30 

(a) that it is known, or there are reasonable grounds to suspect, that the person— 

(i) has an infectious disease; 

(ii) has been exposed to an organism which causes such a disease; 

(iii) is contaminated; or 

(iv) has been exposed to a contaminant; 35 

(b) that as a result— 

(i) there is or may be a significant risk to public health; and 

(ii) it is necessary, to avoid or minimise that risk, for the person to be 
quarantined; and 
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(c) that–– 

(i) before the application under section 39(2) was made, the health board gave 
an explanation under section 31(3) or (4); or 

(ii) where no such explanation was given, it was not reasonably practicable to 
do so. 5 

(3) A quarantine order has effect— 

(a) from the time at which it is made; 

(b) for such period, not exceeding 3 weeks beginning with the day on which the order 
is made, as the sheriff considers appropriate. 

(4) A person may be removed to a place in which the person is to be quarantined by— 10 

(a) a constable; 

(b) an officer of the health board; 

(c) an officer of a local authority; or 

(d) any other person the sheriff considers appropriate. 

(5) Conditions imposed by a quarantine order may include— 15 

(a) conditions relating to— 

(i) the persons who may have access to the place in which a person is 
quarantined; and 

(ii) the purposes for which such persons may have access; 

(b) conditions relating to— 20 

(i) the persons who may have access to the quarantined person; and 

(ii) the purposes for which such persons may have access; 

(c) conditions relating to the welfare of the quarantined person. 

(6) A quarantine order must— 

(a) specify— 25 

(i) the person to whom the order applies; 

(ii) the place in which the person is to be quarantined; 

(iii) the period for which the person is to be quarantined; 

(iv) the steps mentioned in section 46(2) (if any) which may be taken in relation 
to the quarantined person; and 30 

(v) any conditions imposed; and 

(c) be notified to— 

(ai) the person to whom it applies; 

(i) any person to whom an explanation was given under section 31(4); and 

(ii) any other person the sheriff considers appropriate. 35 

 

741



30 Public Health etc. (Scotland) Bill 
Part 4—Public health functions of health boards 

 
Removal to and detention in hospital 

41 Application to have person detained in hospital 

(1) This section applies where— 

(a) a health board knows that a person who is present in that board’s area— 

(i) has an infectious disease; or 5 

(ii) is contaminated; and 

(b) it appears to the board that as a result— 

(i) there is a significant risk to public health; and 

(ii) it is necessary, to avoid or minimise that risk, for the person to be detained 
in hospital. 10 

(2) The board may apply to any sheriff for the board’s area— 

(a) where the person is not in hospital, for an order under section 42(1); 

(b) where the person is in hospital, for an order under section 43(1). 

(3) An order referred to in subsection (2) is a “short term detention order”. 

(4) An application under subsection (2) must— 15 

(a) specify— 

(i) the person in relation to whom the order is sought; 

(ii) why the board considers it necessary for the person to be detained in 
hospital; 

(iii) the hospital in which it is proposed to detain the person; 20 

(iv) the period for which it is proposed to detain the person; 

(v) the steps (if any) mentioned in section 46(2) which the board considers it 
necessary to take in relation to the person; 

(vi) whether an explanation has been given under section 31(3) or (4); 

(vii) where such an explanation has been given, any response made by or 25 
representations made on behalf of the person in relation to whom the order 
is sought; 

(viii) where no such explanation has been given, the reason why; and 

(b) include a certificate— 

(i) stating that a health board competent person is satisfied as to the matters 30 
mentioned in subsection (1); and 

(ii) signed by that person. 

 
42 Order for removal to and detention in hospital 

(1) The sheriff may, if satisfied as to the matters mentioned in subsection (2), make an order 
authorising— 35 

(a) the removal of a person to hospital by— 

(i) a constable; 
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(ii) an officer of the health board; 

(iii) an officer of a local authority; or 

(iv) any other person the sheriff considers appropriate; 

(b) the detention of the person in hospital; and 

(c) the taking in relation to the person of such of the steps mentioned in section 46(2) 5 
(if any) as the sheriff considers appropriate. 

(2) The matters referred to in subsection (1) are— 

(a) that the person— 

(i) has an infectious disease; or 

(ii) is contaminated; 10 

(b) that as a result— 

(i) there is a significant risk to public health; and 

(ii) it is necessary, to avoid or minimise that risk, for the person to be admitted 
to and detained in hospital; and 

(c) that— 15 

(i) before the application under section 41(2)(a) was made, the health board 
gave an explanation under section 31(3) or (4); or 

(ii) where no such explanation was given, it was not reasonably practicable to 
do so. 

(3) An order under subsection (1) has effect— 20 

(a) from the time at which it is made; 

(b) for such period, not exceeding 3 weeks beginning with the day on which the order 
is made, as the sheriff considers appropriate. 

(4) An order under subsection (1) must— 

(a) specify— 25 

(i) the person to whom it applies; 

(ii) the hospital to which the person is to be taken (and in which the person is 
to be detained); 

(iii) the period for which the person is to be detained in hospital; and 

(iv) the steps mentioned in section 46(2) (if any) which may be taken in relation 30 
to the person; and 

(c) be notified to — 

(ai) the person to whom it applies; 

(i) any person to whom an explanation was given under section 31(4); and 

(ii) any other person the sheriff considers appropriate. 35 

(5) A person authorised under subsection (1)(a) to remove to hospital a person to whom an 
order under subsection (1) applies may enter any premises in which that person is 
present in order to execute the order. 

(6) The power of entry in subsection (5)— 
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(a) may be exercised at any time; and 

(b) includes power to use reasonable force. 

 
43 Order for detention in hospital 

(1) The sheriff may, if satisfied as to the matters mentioned in subsection (2), make an order 
authorising— 5 

(a) the detention of a person in hospital; and 

(b) the taking in relation to the person of such of the steps mentioned in section 46(2) 
(if any) as the sheriff considers appropriate. 

(2) The matters referred to in subsection (1) are— 

(a) that the person— 10 

(i) has an infectious disease; or 

(ii) is contaminated; 

(b) that as a result— 

(i) there is a significant risk to public health; and 

(ii) it is necessary, to avoid or minimise that risk, for the person to be detained 15 
in hospital; and 

(c) that— 

(i) before the application under section 41(2)(b) was made, the health board 
gave an explanation under section 31(3) or (4); or 

(ii) where no such explanation was given, it was not reasonably practicable to 20 
do so. 

(3) An order under subsection (1) has effect— 

(a) from the time at which it is made; 

(b) for such period, not exceeding 3 weeks beginning with the day on which the order 
is made, as the sheriff considers appropriate. 25 

(4) An order under subsection (1) must— 

(a) specify— 

(i) the person to whom the order applies; 

(ii) the hospital in which the person is to be detained; 

(iii) the period for which the person is to be detained in hospital; and 30 

(iv) the steps mentioned in section 46(2) (if any) which may be taken in relation 
to the person; and 

(c) be notified to— 

(ai) the person to whom it applies; 

(i) any person to whom an explanation was given under section 31(4); and 35 

(ii) any other person the sheriff considers appropriate. 
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44 Application where long term detention in hospital necessary 

(1) This section applies where— 

(a) a person is detained in hospital by virtue of a short term detention order; and 

(b) the health board which applied for the short term detention order is satisfied 
that— 5 

(i) the conditions mentioned in subsection (2)(a) and (b) continue to apply; 

(ii) it continues to be necessary, to avoid or minimise a significant risk to 
public health, for the person to be detained in hospital; and 

(iii) it is necessary, to avoid or minimise that risk, for the person to be so 
detained for a period exceeding the maximum period for which a person 10 
could be detained by virtue of the short term detention order were that 
order to be extended under section 49(3)(a) (the “short term maximum 
period”). 

(2) The conditions referred to in subsection (1)(b)(i) are— 

(a) that the person to whom the order applies— 15 

(i) has an infectious disease; or 

(ii) is contaminated; and 

(b) that as a result there is a significant risk to public health. 

(3) The board may apply to any sheriff for the board’s area for an order under section 45(1) 
(an “exceptional detention order”). 20 

(4) An application under subsection (3) must— 

(a) specify— 

(i) the person in relation to whom the order is sought; 

(ii) why the board considers it necessary for the person to continue to be 
detained in hospital; 25 

(iii) why the board considers it necessary for the person to be so detained for a 
period exceeding the short term maximum period; 

(iv) the hospital in which it is proposed to detain the person; 

(v) the period for which it is proposed to detain the person; 

(vi) the steps (if any) mentioned in section 46(2) which the board considers it 30 
necessary to take in relation to the person; 

(vii) whether an explanation has been given under section 31(3) or (4); 

(viii) where such an explanation has been given, any response made by or 
representations made on behalf of the person in relation to whom the order 
is sought; 35 

(ix) where no such explanation has been given, the reason why; and 

(b) include a certificate— 

(i) stating that a health board competent person from another health board’s 
area is satisfied as to the matters mentioned in subsection (1); and 

(ii) signed by that person. 40 
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45 Exceptional detention order 

(1) The sheriff may, if satisfied as to the matters mentioned in subsection (2), make an 
exceptional detention order authorising— 

(a) the continued detention of a person in hospital; and 

(b) the taking in relation to the person of such of the steps mentioned in section 46(2) 5 
(if any) as the sheriff considers appropriate. 

(2) The matters referred to in subsection (1) are— 

(a) that the conditions mentioned in section 44(2)(a) and (b) continue to apply; 

(b) that it continues to be necessary, to avoid or minimise a significant risk to public 
health, for the person to be detained in hospital; 10 

(c) that it is necessary for the person to be so detained for a period exceeding the 
short term maximum period; and 

(d) that— 

(i) before the application under section 44(3) was made, the health board gave 
an explanation under section 31(3) or (4); or 15 

(ii) where no such explanation was given, it was not reasonably practicable to 
do so. 

(3) An exceptional detention order has effect— 

(a) from the time at which it is made; 

(b) for such period, not exceeding 12 months beginning with the day on which the 20 
order is made, as the sheriff considers appropriate. 

(4) An order under subsection (1) must— 

(a) specify— 

(i) the person to whom the order applies; 

(ii) the hospital in which the person is to be detained; 25 

(iii) the period for which the person is to be detained in hospital; and 

(iv) the steps mentioned in section 46(2) (if any) which may be taken in relation 
to the person; and 

(c) be notified to— 

(ai) the person to whom it applies; 30 

(i) any person to whom an explanation was given under section 31(4); and 

(ii) any other person the sheriff considers appropriate. 

 
Quarantine and detention: steps that may be taken 

46 Authorised steps 

(1) Where— 35 

(a) a quarantine order; 

(b) a short term detention order; or 
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(c) an exceptional detention order, 

is made, the steps which the order may authorise are the steps mentioned in subsection 
(2). 

(2) Those steps are— 

(a) disinfection; 5 

(b) disinfestation; and 

(c) decontamination. 

 
47 Authorised steps: least invasive and least intrusive procedures 

(1) A health care professional taking any step mentioned in section 46(2) which is 
authorised by virtue of— 10 

(a) a quarantine order; 

(b) a short term detention order; or 

(c) an exceptional detention order, 

must not, in taking that step, use invasive or intrusive procedures unless that 
professional considers such procedures are necessary to achieve the purpose for which 15 
the step is being taken. 

(2) Where the health care professional considers such procedures are so necessary, the 
professional must use the least invasive and least intrusive procedures practicable. 

 
Variation and extension of orders 

48 Variation of exclusion and restriction orders 20 

(1) This section applies where a person is subject to— 

(a) an exclusion order; or 

(b) a restriction order. 

(2) A health board competent person of the appropriate health board may, if that person 
considers it appropriate, modify the order— 25 

(a) in the case of an exclusion order, by varying the place, or type of place, from 
which the person is excluded; 

(b) in the case of a restriction order, by varying the activity, or type of activity, which 
the person is prohibited from carrying on; and 

(c) in either case— 30 

(i) where the order imposed no conditions on the person, by imposing such 
conditions; or 

(ii) in any other case, by modifying any conditions imposed on the person. 

(3) In subsection (2)(c)(ii), modifying conditions means— 

(a) adding; 35 

(b) varying; or 

(c) removing, 
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a condition. 

(4) The competent person must give notice of the modification made to— 

(a) the person to whom the order applies; and 

(b) any other person to whom the order was notified under section 37(4)(c) or, as the 
case may be, 38(4)(c).  5 

(5) In subsection (2), “appropriate health board” means the board which designated the 
health board competent person who made the order. 

 
49 Extension of quarantine and hospital detention orders 

(1) This section applies where a person is subject to— 

(a) a quarantine order; 10 

(b) a short term detention order; or 

(c) an exceptional detention order. 

(2) A health board may, before the period specified in the order expires, apply to the sheriff 
for an extension of the order. 

(2A) An application under subsection (2) must— 15 

(a) specify— 

(i) the order which it is proposed to extend; and 

(ii) the person to whom that order applies; and 

(b) include a certificate such as is mentioned in subsection (2B). 

(2B) That certificate is one— 20 

(a) stating that a health board competent person is satisfied— 

(i) as to the matters mentioned in section 40(2)(a) and (b)(i), 42(2)(a) and 
(b)(i), 43(2)(a) and (b)(i) or, as the case may be, 45(2)(a); and 

(ii) that it is necessary, to avoid or minimise a risk to public health, for the 
person to continue to be quarantined or, as the case may be, detained in 25 
hospital; and 

(b) signed by that person. 

(3) The sheriff may, if satisfied as to the matters mentioned in subsection (4)— 

(a) in the case of a quarantine order or a short term detention order, make an order 
extending the order, subject to subsection (6), for a further period not exceeding 3 30 
weeks beginning with the day on which the period specified in the order would 
have expired; 

(b) in the case of an exceptional detention order, make an order extending the order, 
subject to subsection (7), for a further period beginning with the day on which the 
period specified in the order would have expired. 35 

(4) The matters referred to in subsection (3) are— 

(a) the matters mentioned in section 40(2)(a) and (b)(i), 42(2)(a) and (b)(i), 43(2)(a) 
and (b)(i) or, as the case may be, 45(2)(a); and 

(b) that it is necessary, to avoid or minimise the risk to public health, for the person to 
continue to be quarantined or, as the case may be, detained in hospital. 40 
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(5) An order may be extended on more than one occasion. 

(6) A quarantine order or a short term detention order may not be extended if doing so 
would result in the person to whom it applies being quarantined or, as the case may be, 
detained in hospital for a continuous period exceeding 12 weeks. 

(7) An exceptional detention order may not be extended if doing so would result in the 5 
person to whom it applies being detained in hospital by virtue of that order for a 
continuous period exceeding 12 months. 

(8) An order under subsection (3)(a) or (b) must— 

(a) specify— 

(i) the person to whom the order extended by virtue of that subsection applies; 10 
and 

(ii) the period for which that order is extended; and 

(b) be notified to— 

(i) the person to whom the order applies; 

(ii) any person to whom an explanation was given under section 31(4); and 15 

(iii) any other person the sheriff considers appropriate. 

 
50 Application for variation of quarantine and hospital detention orders 

(1) This section applies where a person is subject to— 

(a) a quarantine order; 

(b) a short term detention order; or 20 

(c) an exceptional detention order. 

(2) A health board may, if it considers it appropriate, apply to the sheriff for an order under 
section 51(1) modifying the order. 

(3) An application under subsection (2) must— 

(a) specify— 25 

(i) the order which it is proposed to modify; 

(ii) the person to whom that order applies; and 

(iii) the modification which it is proposed to make; and 

(b) include a certificate such as is mentioned in subsection (4). 

(4) That certificate is one— 30 

(a) stating that a health board competent person is satisfied— 

(i) as to the matters mentioned in section 40(2)(a) and (b)(i), 42(2)(a) and 
(b)(i), 43(2)(a) and (b)(i) or, as the case may be, 45(2)(a); and 

(ii) that it is necessary, to avoid or minimise a risk to public health, for the 
person to continue to be quarantined or, as the case may be, detained in 35 
hospital; and 

(b) signed by that person. 
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51 Variation of quarantine and hospital detention orders 

(1) The sheriff may, if satisfied as to the matters mentioned in subsection (1A) and that it is 
appropriate to do so, make an order modifying the order to which the application 
relates— 

(a) in the case of a quarantine order, by— 5 

(i) varying the place in which the person is to be quarantined; 

(ii) adding, varying or removing conditions; 

(b) in the case of a short term detention order or an exceptional detention order, by 
varying the hospital in which the person is detained; and 

(c) in either case, by adding or removing any step such as is mentioned in section 10 
46(2). 

(1A) The matters referred to in subsection (1) are— 

(a) the matters mentioned in section 40(2)(a) and (b)(i), 42(2)(a) and (b)(i), 43(2)(a) 
and (b)(i) or, as the case may be, 45(2)(a); and 

(b) that it is necessary, to avoid or minimise a risk to public health, for the person to 15 
continue to be quarantined or, as the case may be, detained in hospital. 

(2) An order modified by virtue of subsection (1) has effect as so modified from the time at 
which the order under that subsection is made. 

(3) Where the modification under subsection (1) varies the place in which a person is to be 
quarantined or, as the case may be, the hospital in which a person is to be detained, the 20 
order as so modified authorises— 

(a) the removal of the person to that place or, as the case may be, hospital, by— 

(i) a constable; 

(ii) an officer of the health board; 

(iii) an officer of a local authority; or 25 

(iv) any other person the sheriff considers appropriate; and 

(b) the quarantining of the person in that place or, as the case may be, the detention of 
that person in that hospital. 

(4) An order under subsection (1) must— 

(a) specify— 30 

(i) the person to whom the order modified by virtue of that subsection applies; 
and 

(ii) the modification made by virtue of that subsection; and 

(c) be notified to— 

(ai) the person to whom the order applies; 35 

(i) any person to whom an explanation was given under section 31(4); and 

(ii) any other person the sheriff considers appropriate. 
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Review of orders 

52 Duty to review exclusion and restriction orders 

(1) This section applies where a person is subject to— 

(a) an exclusion order; or 

(b) a restriction order. 5 

(2) Without prejudice to section 53(2), a health board competent person of the appropriate 
health board must, during the period of 1 week ending with the relevant day, consider 
whether— 

(a) the conditions mentioned in subsection (3)(a) and (b) continue to apply; and 

(b) it continues to be necessary, to avoid or minimise a significant risk to public 10 
health, for the person to be subject to the order. 

(3) The conditions referred to in subsection (2)(a) are— 

(a) that the person— 

(i) has an infectious disease; 

(ii) has been exposed to an organism which causes such a disease; 15 

(iii) is contaminated; or 

(iv) has been exposed to a contaminant; and 

(b) that as a result there is a significant risk to public health. 

(4) If, having considered the matters mentioned in subsection (2)(a) and (b), the competent 
person is not satisfied— 20 

(a) that the conditions mentioned in subsection (3)(a) and (b) continue to apply; or 

(b) that it continues to be necessary for the person to be subject to the order, 

the competent person must revoke it. 

(5) In subsection (2)— 

“appropriate health board” has the same meaning as in section 48(5); 25 

“relevant day” means— 

(a) the last day of the period of 3 weeks beginning with the day on which the 
order is made; and 

(b) where that 3-week period has expired, the last day of each subsequent 3-
week period. 30 

 
53 Duty to keep exclusion and restriction orders under review 

(1) This section applies where a person is subject to— 

(a) an exclusion order; or 

(b) a restriction order. 

(2) Without prejudice to section 52(2), a health board competent person of the appropriate 35 
health board must, if requested to do so by the person to whom the order applies, and 
from time to time consider whether— 

(a) the conditions mentioned in section 52(3)(a) and (b) continue to apply; and 
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(b) it continues to be necessary, to avoid or minimise a significant risk to public 

health, for the person to be subject to the order. 

(3) If, having considered the matters mentioned in subsection (2)(a) and (b), the competent 
person is not satisfied— 

(a) that the conditions mentioned in section 52(3)(a) and (b) continue to apply; or 5 

(b) that it continues to be necessary for the person to be subject to the order, 

the competent person must revoke it. 

(4) In subsection (2), the “appropriate health board” has the same meaning as in section 
48(5). 

 
54 Duty to keep quarantine orders under review  10 

(1) This section applies where a person is subject to a quarantine order. 

(2) A health board competent person of the health board which applied for the order must, if 
requested to do so by the person to whom the order applies, and from time to time 
consider whether— 

(a) the conditions mentioned in subsection (3)(a) and (b) continue to apply; and 15 

(b) it continues to be necessary, to avoid or minimise a significant risk to public 
health, for the person to be subject to the order. 

(3) The conditions referred to in subsection (2)(a) are— 

(a) that it is known, or there are reasonable grounds to suspect that the person— 

(i) has an infectious disease; 20 

(ii) has been exposed to an organism which causes such a disease; 

(iii) is contaminated; or 

(iv) has been exposed to a contaminant; and 

(b) that as a result there is or may be a significant risk to public health. 

(4) If, having considered the matters mentioned in subsection (2)(a) and (b), the competent 25 
person is not satisfied— 

(a) that the conditions mentioned in subsection (3)(a) and (b) continue to apply; or 

(b) that it continues to be necessary for the person to be subject to the order, 

the competent person must revoke the order. 

 
55 Duty to keep hospital detention orders under review 30 

(1) This section applies where a person is subject to— 

(a) a short term detention order; or 

(b) an exceptional detention order. 

(2) A health board competent person of the health board which applied for the order must, if 
requested to do so by the person to whom the order applies, and from time to time 35 
consider whether— 

(a) the conditions mentioned in subsection (3)(a) and (b) continue to apply; and 
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(b) it continues to be necessary, to avoid or minimise a significant risk to public 
health, for the person to be detained in hospital. 

(3) The conditions referred to in subsection (2)(a) are— 

(a) that the person— 

(i) has an infectious disease; or 5 

(ii) is contaminated; 

(b) that as a result there is a significant risk to public health. 

(4) If, having considered the matters mentioned in subsection (2)(a) and (b), the competent 
person is not satisfied— 

(a) that the conditions mentioned in subsection (3)(a) and (b) continue to apply; or 10 

(b) that it continues to be necessary for the person to be detained in hospital, 

the competent person must revoke the order. 

 
Compensation 

56 Compensation for voluntary compliance with request 

(1) A health board must compensate any person who, although not subject to an order 15 
mentioned in subsection (2), suffers any loss caused by complying with a request by the 
board to the person to— 

(a) be quarantined in a place specified by the board; 

(b) be excluded from entering or remaining in a place or type of place so specified; or 

(c) refrain from carrying on any activity or type of activity so specified. 20 

(2) The orders referred to in subsection (1) are— 

(a) an exclusion order; 

(b) a restriction order; 

(c) a quarantine order. 

(3) A request by a health board under subsection (1)— 25 

(a) is to be made by notice in writing given to the person; and 

(b) must specify the matter mentioned in subsection (1)(a), (b) or, as the case may be, 
(c). 

(4) Subsection (1) does not apply where the loss is attributable to the fault of the person 
claiming the loss. 30 

(5) Any dispute as to— 

(a) a person’s entitlement to compensation under this section; or 

(b) the amount of such compensation, 

is to be determined by a single arbiter appointed by agreement between the board and 
the person claiming loss or, if agreement cannot be reached, by the President of the 35 
Lands Tribunal for Scotland. 

(6) The Scottish Ministers may, by regulations, make further provision about compensation 
to which this section applies. 
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57 Compensation for persons subject to certain orders 

(1) A health board may compensate any person— 

(a) who is subject to— 

(i) an exclusion order; 

(ii) a restriction order; or 5 

(iii) a quarantine order; and 

(b) who incurs any loss caused by complying with the order. 

(2) Subsection (1) does not apply where the loss is attributable to the fault of the person 
claiming the loss. 

(3) Any dispute as to— 10 

(a) a person’s entitlement to compensation under this section; or 

(b) the amount of such compensation, 

is to be determined by a single arbiter appointed by agreement between the board and 
the person claiming loss or, if agreement cannot be reached, by the President of the 
Lands Tribunal for Scotland. 15 

(4) The Scottish Ministers may, by regulations, make further provision about compensation 
to which this section applies. 

 
Recall of orders granted in absence 

57A Recall of orders granted in absence of person to whom application relates 

(1) This section applies where— 20 

(a) a quarantine order; 

(b) a short term detention order; or 

(c) an exceptional detention order, 

 is made in the absence of the person to whom the order applies. 

(2) A person mentioned in subsection (3) may apply to the sheriff for an order recalling the 25 
order. 

(3) The person referred to in subsection (2) is— 

(a) the person to whom the order applies; or 

(b) any person having an interest in the welfare of such a person. 

(4) An application under this section must be made before the expiry of the period of 72 30 
hours beginning with the time at which the order to which the application relates is 
notified to the person to whom it applies. 

(5) The sheriff must, before determining an application under this section, give the persons 
mentioned in subsection (6) the opportunity— 

(a) of making representations (whether orally or in writing); and 35 

(b)  of leading, or producing, evidence. 

(6) Those persons are— 
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(a) the applicant; 

(b) where the applicant is not the person to whom the order applies, that person; 

(c) the health board which applied for the order; and 

(d) any other person the sheriff considers appropriate. 

(7) On an application under this section, the sheriff may— 5 

(a) confirm the order; 

(b) revoke the order. 

Appeals 

57B Appeal against orders for medical examination 

 (1) A person mentioned in subsection (2) may appeal to the sheriff principal against the 10 
making of an order under section 34(1) authorising the medical examination of a person. 

(2) The person referred to in subsection (1) is— 

(a) the person in relation to whom the order applies; or 

(b) any person having an interest in the welfare of such a person. 

(3) An appeal under this section must be made before the expiry of the period of 7 days 15 
beginning with the day on which the order appealed against is made. 

(4) On an appeal under this section, the sheriff principal may— 

(a) confirm the order; 

(b) revoke the order; 

(c) modify the order; 20 

(d) where, before the appeal was made, the medical examination authorised by the 
order had been carried out, make an order declaring that the order was invalid; 

(e) make such other order as the sheriff principal considers appropriate. 

(5) The decision of the sheriff principal on an appeal under this section is final. 

 
58 Appeal against exclusion orders and restriction orders 25 

(1) This section applies where a person is subject to— 

(a) an exclusion order; or 

(b) a restriction order. 

(2) A person mentioned in subsection (3) may appeal to the sheriff against— 

(a) the making of the order; 30 

(b) any conditions imposed by the order; 

(c) any modification of the order under section 48(2); or 

(d) a decision of a health board competent person under section 52(4) or 53(3) not to 
revoke the order. 

(3) The person referred to in subsection (2) is— 35 

(a) the person in relation to whom the order applies; or 
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(b) any person who has an interest in the welfare of such a person. 

(4) An appeal under this section must be made before the expiry of the period of 14 days 
beginning with the day on which the order, modification or, as the case may be, decision 
appealed against is made. 

(5) On an appeal under this section, the sheriff may— 5 

(a) confirm the order; 

(b) modify the order; 

(c) revoke the order; 

(d) make such other order as the sheriff considers appropriate. 

(6) In subsection (5)(b), “modify” is to be construed in accordance with section 48. 10 

 
59 Appeal against quarantine and hospital detention orders 

(1) This section applies where a person is subject to— 

(a) a quarantine order; 

(b) a short term detention order; or 

(c) an exceptional detention order. 15 

(2) A person mentioned in subsection (3) may appeal to the sheriff principal against— 

(a) the making of the order; 

(b) in the case of a quarantine order, any conditions imposed by the order; 

(c) any steps mentioned in section 46(2) specified in the order; 

(ca) a decision of the sheriff under section 57A(7) confirming the order; 20 

(d) the making of an order extending the order under section 49(3); 

(e) the making of an order under section 51(1) modifying the order; or 

(f) a decision of a health board competent person under section 54(4) or, as the case 
may be, 55(4) not to revoke the order. 

(3) The person referred to in subsection (2) is— 25 

(a) the person in relation to whom the order applies; or 

(b) any person who has an interest in the welfare of such a person. 

(4) An appeal under this section must be made before the expiry of the period of 14 days 
beginning with the day on which the order or, as the case may be, decision appealed 
against is made. 30 

(5) On an appeal under this section, the sheriff principal may— 

(a) confirm the order; 

(b) modify the order; 

(c) revoke the order; 

(d) make such other order as the sheriff principal considers appropriate. 35 

(6) In subsection (5)(b), “modify” is to be construed in accordance with section 51. 
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59A Exclusion orders and restriction orders: further appeal to sheriff principal 

(1) A person who appealed under section 58(2) may, with the leave of the sheriff, appeal 
against a decision mentioned in subsection (2) to the sheriff principal. 

(2) A decision referred to in subsection (1) is a decision of the sheriff— 

(a) to confirm the exclusion order appealed against; 5 

(b) to confirm the restriction order appealed against; or 

(c) to modify the order. 

(3) A health board aggrieved by an appeal under section 58(2) may, with the leave of the 
sheriff, appeal against a decision mentioned in subsection (4) to the sheriff principal. 

(4) A decision referred to in subsection (3) is a decision of the sheriff— 10 

(a) to revoke the exclusion order appealed against; 

(b) to revoke the restriction order appealed against; or 

(c) to modify the order. 

(5) An appeal under this section may be made only on the ground that— 

(a) the sheriff erred in law; 15 

(b) the decision of the sheriff was not supported by the facts established by the sheriff 
in the appeal. 

(6) On an appeal under this section, the sheriff principal may— 

(a) confirm the order; 

(b) modify the order; 20 

(c) revoke the order; 

(d) make such other order as the sheriff principal considers appropriate. 

(7) In subsection (6)(b), “modify” is to be construed in accordance with section 48. 

(8) The decision of the sheriff principal on an appeal under this section is final. 

 
60 Appeal to Court of Session 25 

(1) A person who appealed under section 59(2) may, with the leave of the sheriff principal, 
appeal against a decision mentioned in subsection (2) to the Court of Session. 

(2) A decision referred to in subsection (1) is a decision of the sheriff principal— 

(a) to confirm the order appealed against; or 

(b) to modify the order. 30 

(3) A health board aggrieved by an appeal under section 59(2) may, with the leave of the 
sheriff principal, appeal against a decision mentioned in subsection (4) to the Court of 
Session. 

(4) A decision referred to in subsection (3) is a decision of the sheriff principal— 

(a) to revoke the order appealed against; or 35 

(b) to modify the order. 

(5) An appeal under this section may be made only on the ground that— 
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(a) the sheriff principal erred in law; 

(b) the decision of the sheriff principal was not supported by the facts established by 
the sheriff principal in the appeal. 

(6) On an appeal under this section, the Court of Session may— 

(a) confirm the order; 5 

(b) modify the order; 

(c) revoke the order; 

(d) make such other order as the Court considers appropriate.  

(7) The decision of the Court on an appeal under this section is final. 

 
61 Effect of appeal under section 58, 59, 59A or 60 10 

Despite the making of an appeal under section 58(2), 59(2), 59A(1) or (3) or 60(1) or 
(3), the order, modification or decision appealed against has effect. 

 
Breach of orders and offences 

62 Absconding from quarantine 

(1) Where a person who is subject to a quarantine order breaches that order by 15 
absconding— 

(a) while being removed to the place at which that person is to be quarantined; or 

(b) from that place, 

that person is liable to be taken into custody by a person mentioned in subsection (2) and 
detained in accordance with subsections (3) and (4). 20 

(2) The persons who may take a quarantined person into custody are— 

(a) a constable; 

(b) an officer of a health board; 

(c) an officer of a local authority. 

(3) The quarantined person may be detained in— 25 

(a) a hospital; or 

(b) any other place. 

(4) The period for which the quarantined person may be detained by virtue of subsection (1) 
is the period or, as the case may be, the remainder of the period for which the quarantine 
of that person is authorised. 30 

(5) In calculating the period mentioned in subsection (4), the period beginning when the 
quarantined person absconded and ending when that person is detained in accordance 
with subsection (1) is to be left out of account. 

(6) A person who may take a quarantined person into custody may enter any premises in 
which the quarantined person is present. 35 

(7) The power of entry in subsection (6)— 

(a) may be exercised at any time; and 
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(b) includes power to use reasonable force. 

(8) A person who is taken into custody under this section and who absconds remains liable 
to be taken into custody under and detained in accordance with this section. 

(9) Notwithstanding the detention of a quarantined person in accordance with subsections 
(3) and (4), the health board may apply under section 49(2) for an extension of the 5 
quarantine order; and, where such an extension is granted, the quarantined person may 
be removed by a person mentioned in section 40(4) to the place in which the person is to 
be quarantined. 

 
63 Absconding from hospital 

(1) This section applies where a person is subject to— 10 

(a) a short term detention order; or 

(b) an exceptional detention order. 

(2) A person who absconds— 

(a) while being removed to the hospital in which that person is to be detained; or 

(b) from the hospital in which the person is detained, 15 

is liable to be taken into custody by a person mentioned in subsection (3) and returned to 
hospital in accordance with subsection (4). 

(3) The persons who may take a person who has absconded into custody are— 

(a) a constable; 

(b) an officer of a health board; 20 

(c) an officer of a local authority. 

(4) The absconding person may— 

(a) be returned to the hospital in which the person’s detention is authorised; and 

(b) be detained there for the period or, as the case may be, the remainder of the period 
for which detention of that person is authorised. 25 

(5) In calculating the period mentioned in subsection (4)(b), the period beginning when the 
person absconded and ending when that person is returned to hospital by virtue of 
subsection (2) is to be left out of account. 

(6) A person who may take an absconding person into custody may enter any premises in 
which the person is present. 30 

(7) The power of entry in subsection (6)— 

(a) may be exercised at any time; and 

(b) includes power to use reasonable force. 

(8) A person who is taken into custody under this section and who absconds remains liable 
to be taken into custody under and dealt with in accordance with this section. 35 

 
64 Obstruction 

A person commits an offence if that person, without reasonable excuse, intentionally 
obstructs— 
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(a) a health care professional authorised by virtue of an order under section 34(1) to 

medically examine a person; 

(aa) a person authorised by virtue of section 40(1) to remove a person to the place in 
which the person is to be quarantined; or 

(b) a person authorised by virtue of section 42(1) to remove a person to hospital. 5 

 
65 Offences arising from breach of orders under this Part 

(1) A person subject to an order mentioned in subsection (2) who, without reasonable 
excuse, breaches that order commits an offence. 

(2) The order referred to in subsection (1) is— 

(a) an order under section 34(1) authorising medical examination; 10 

(b) an exclusion order; 

(c) a restriction order; 

(d) a quarantine order (including any condition imposed in the order); 

(e) a short term detention order; 

(f) an exceptional detention order. 15 

 
65A Failure to ensure child’s compliance with order 

(1) This section applies where an order mentioned in subsection (2) is made in relation to a 
person who is under 16 (a “child”). 

(2) The order referred to in subsection (1) is— 

(a) an exclusion order; 20 

(b) a restriction order; or 

(c) a quarantine order. 

(3) A parent of the child who— 

(a) has day-to-day care or control of the child; and 

(b) fails, without reasonable excuse, to ensure that the child does not breach the order, 25 

 commits an offence. 

(4) Where there is no such parent, a person mentioned in subsection (5) who fails, without 
reasonable excuse, to ensure that the child does not breach the order commits an 
offence. 

(5) The person referred to in subsection (4) is a person who— 30 

(a) is 16 or over; and 

(b) has (otherwise than— 

(i) by virtue of a contract of employment or other contract with any person; or 

(ii) as a volunteer for a voluntary organisation), 

 day-to-day care or control of the child. 35 
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(6) In proceedings for an offence under subsection (3) or (4), it is a defence for the person to 
prove that the person exercised all due diligence and took all reasonable steps to avoid 
committing the offence. 

 
Procedures 

66 Applications and appeals 5 

(1) Nothing in this Part affects the Court of Session’s power under section 32 of the Sheriff 
Courts (Scotland) Act 1971 (c.58) to regulate and prescribe the procedure and practice 
to be followed in any application or appeal under this Part. 

(1A) Without prejudice to the generality of section 32 of that Act, provision may, in 
particular, be made under that section about— 10 

(a) the manner in which, and time within which, notice of applications for orders is 
given; 

(b) the manner in which, and time within which, notice of orders is given; 

(c) where applications and orders are made in relation to persons who are under 16, 
the persons to whom notice of such applications and orders must be given; 15 

(d) the circumstances in which the sheriff or, as the case may be, the sheriff principal,  
may determine whether and, if so, where, a hearing is to be held; and 

(e) the place or types of place at which hearings may be held. 

(2) The sheriff may determine an application under this Part (other than an appeal)— 

(a) in chambers; 20 

(b) in the absence of the person to whom the application relates. 

 

PART 5 

PUBLIC HEALTH FUNCTIONS OF LOCAL AUTHORITIES 

Facilities for disinfection etc. 

67 Provision of facilities for disinfection etc. 25 

(1) Each local authority must provide or ensure the provision, for its area, of— 

(a) facilities and equipment for— 

(i) the disinfection of; 

(ii) the disinfestation of; 

(iii) the decontamination of; and 30 

(iv) other connected operations in relation to, 

things and premises which are infected, infested or contaminated; 

(b) facilities and equipment for the destruction of such things; and 

(c) means for transporting such things to such facilities and equipment. 

(2) An authority may comply with subsection (1)(a) and (b) by providing or ensuring the 35 
provision of mobile facilities and equipment only; and, where it does so, subsection 
(1)(c) does not apply. 
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(3) An authority may enter into an agreement with any person for the provision by that 

person of the facilities, equipment and means of transport referred to in subsection (1). 

(4) Facilities and equipment provided under subsection (1) need not be in the area of the 
local authority. 

(5) In this Part— 5 

“contaminated” includes having been exposed to— 

(a) a person who is contaminated; 

(b) a contaminant; or 

(c) an animal or insect which is contaminated; 

“infected” includes having been exposed to— 10 

(a) a person who has an infectious disease; 

(b) an organism which causes any such disease; or 

(c) an animal or insect which— 

(i) has or carries an organism which causes an infectious disease; or 

(ii) has or carries an infectious disease, 15 

 which is a risk to human health; and 

“infested” means infested with an animal or insect which–– 

(a) has or carries an organism which causes an infectious disease; or 

(b) has or carries an infectious disease, 

 which is a risk to human health. 20 

(6) In subsection (5), “animal” means a vertebrate other than a human. 

 
Disinfection etc. of premises and things 

68 Notice on occupier or owner of infected etc. premises or things 

(1) This section applies where— 

(a) a local authority knows or suspects that— 25 

(i) any premises in its area are; or 

(ii) any thing in or on such premises is, 

infected, infested or contaminated; and 

(b) it appears to the authority that as a result it is necessary, to prevent, or prevent the 
spread of, infectious disease or contamination, for one or more of the steps 30 
mentioned in subsection (2) to be taken. 

(2) Those steps are— 

(a) the— 

(i) disinfection; 

(ii) disinfestation; or 35 

(iii) decontamination, 
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of the premises or of a thing in or on the premises; 

(b) the destruction of such a thing; 

(c) other connected operations in relation to such a thing or such premises. 

(3) The authority may serve notice on the person who is— 

(a) the occupier of the premises; or 5 

(b) where the premises are unoccupied, the owner of them, 

requiring that person to take one or more of the steps mentioned in subsection (2). 

(4) Where— 

(a) a notice is served under subsection (3)(a) on the occupier of premises; and 

(b) that occupier is not the owner of those premises, 10 

the authority must serve a copy of the notice on the owner.  

(5) The authority may serve notice under subsection (3) only where a local authority 
competent person certifies that the person is satisfied as to the matters mentioned in 
subsection (1). 

(6) A notice under subsection (3) must— 15 

(b) specify the steps which the person on whom the notice is served must take; 

(c) specify the period before the expiry of which those steps must be taken; and 

(d) advise the person on whom the notice is served that, where that person fails to 
comply with the notice, the local authority may take those steps. 

(7) Where, before the expiry of the period mentioned in subsection (6)(c), the person on 20 
whom the notice is served consents, an authorised officer may do anything that officer 
would, under section 70(2), be entitled to do. 

(8) In this Part, “authorised officer” means an officer of the local authority authorised by it 
for the purposes of this section, section 69, 70, 71, 72, 73 or, as the case may be, 74. 

 
69 Inspection of premises in relation to which notice served 25 

(1) This section applies where— 

(a) a local authority serves notice under section 68(3); and 

(b) the period mentioned in section 68(6)(c) expires. 

(2) An authorised officer may— 

(a) enter the premises for the purpose of ascertaining whether the steps specified in 30 
the notice have been taken; 

(b) on entering premises by virtue of paragraph (a), take any other person authorised 
by the officer and, if the officer has reasonable cause to expect serious obstruction 
in obtaining access, a constable. 

(3) An authorised officer entitled to enter premises under subsection (2) must, if requested 35 
to do so, produce a document showing that officer’s authority. 

(4) An authorised officer who enters any unoccupied premises by virtue of subsection (2) 
must leave the premises as effectively secured against unauthorised entry as the officer 
found them. 
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70 Failure to comply with notice 

(1) This section applies where— 

(a) a local authority serves notice under section 68(3); 

(b) the period mentioned in section 68(6)(c) expires; and 

(c) the person on whom the notice is served fails to take the steps specified in the 5 
notice. 

(2) An authorised officer may— 

(a) enter the premises; 

(aa) on entering premises by virtue of paragraph (a), take any other person authorised 
by the officer and, if the officer has reasonable cause to expect serious obstruction 10 
in obtaining access, a constable; 

(b) direct that— 

(i) those premises (or any part of them) are; or 

(ii) any thing in or on them is, 

to be left undisturbed (whether generally or in particular respects) for so long as 15 
the officer considers appropriate; 

(c) take— 

(i) any step specified in the notice; and 

(ii) any other step mentioned in section 68(2) as that officer considers 
appropriate; 20 

(d) remove any thing from the premises for the purpose of taking any such step at any 
other place. 

(3) An authorised officer who enters any unoccupied premises by virtue of subsection (2)(a) 
must leave the premises as effectively secured against unauthorised entry as the officer 
found them. 25 

 
71 Power of local authority to disinfect etc. premises or things 

(1) This section applies where— 

(a) a local authority knows or suspects that— 

(i) any premises in its area are; or 

(ii) any thing in or on such premises is, 30 

infected, infested or contaminated; and 

(b) it appears to the authority that as a result— 

(i) it is necessary, to prevent, or prevent the spread of, infectious disease or 
contamination, for one or more of the steps mentioned in section 68(2) to 
be taken; and 35 

(ii) it is not reasonably practicable for any person on whom a notice under 
section 68(3) might be served to take those steps. 

(2) The authority may serve notice on the person who is— 
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(a) the occupier of the premises; or 

(b) where the premises are unoccupied, the owner of them, 

requiring that person to give an authorised officer access to the premises or thing in 
order for any of the steps mentioned in section 68(2) to be taken. 

(3) Where— 5 

(a) a notice is served under subsection (2) on the occupier of premises; and 

(b) the occupier is not the owner of those premises, 

the authority must serve a copy of the notice on the owner.  

(4) The local authority may serve notice under subsection (2) only where a local authority 
competent person certifies that the person is satisfied as to the matters in subsection (1). 10 

(5) A notice under subsection (2) must— 

(b) specify the steps which the authority proposes to take; and 

(c) specify the period before the expiry of which those steps are to be taken. 

(6) An authorised officer may— 

(a) enter the premises; 15 

(aa) on entering premises by virtue of paragraph (a), take any other person authorised 
by the officer and, if the officer has reasonable cause to expect serious obstruction 
in obtaining access, a constable; 

(b) direct that— 

(i) those premises (or any part of them) are; or 20 

(ii) any thing in or on them is, 

to be left undisturbed (whether generally or in particular respects) for so long as 
the officer considers appropriate; 

(c) take— 

(i) any step specified in the notice; and 25 

(ii) any other step mentioned in section 68(2) as that officer considers 
appropriate; and 

(d) remove any thing from the premises for the purpose of taking any such step at any 
other place. 

(7) An authorised officer who enters any unoccupied premises by virtue of subsection (6)(a) 30 
must leave the premises as effectively secured against unauthorised entry as the officer 
found them. 

 
72 Entry to dwellinghouses 

(1) Where an authorised officer proposes, in exercise of any power conferred by— 

(a) section 69(2); 35 

(b) section 70(2); or 

(c) section 71(6), 
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to enter a dwellinghouse, the conditions set out in subsections (2) and (3) must be 
satisfied. 

(2) The first condition is that the officer has given 48 hours’ notice of the proposed entry to 
a person who appears to be the occupier of the dwellinghouse. 

(3) The second condition is that— 5 

(a) the person who appears to be the occupier of the dwellinghouse has consented; or 

(b) entry is effected under the authority of a warrant issued under section 73(2). 

(4) In this Part, “dwellinghouse” has the meaning given by section 26. 

 
73 Warrant to enter and take steps 

(1) This section applies where— 10 

(a) a person entitled to enter premises under this Part— 

(i) has been refused entry; or 

(ii) reasonably anticipates entry being refused; 

(b) premises which such a person is entitled to enter are unoccupied; 

(c) the occupier of such premises is temporarily absent and there is urgency; or 15 

(d) a person entitled to enter premises under this Part— 

(i) has been prevented from taking any step which that person is entitled under 
this Part to take; or 

(ii) reasonably anticipates being prevented from doing so. 

(2) The sheriff or a justice of the peace may, on the application of a local authority, by 20 
warrant authorise an officer of the authority— 

(a) to enter the premises; 

(aa) on entering premises by virtue of paragraph (a), to take any other person 
authorised by the officer and, if the officer has reasonable cause to expect any 
serious obstruction in obtaining access, a constable; 25 

(b) to direct that— 

(i) those premises (or any part of them) are; or 

(ii) any thing in or on them is, 

to be left undisturbed (whether generally or in particular respects) for so long as 
the officer considers appropriate; 30 

(c) to take any step mentioned in section 68(2); 

(d) to remove any thing from the premises for the purpose of taking any such step at 
any other place. 

(3) The sheriff or justice of the peace must not, under subsection (2), grant a warrant in 
relation to a dwellinghouse unless the sheriff or justice is satisfied that— 35 

(a) notice has been given under section 72(2); and 

(b) the period of notice has expired 

(4) The power of entry in this section— 
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(a) may be exercised at any time; and 

(b) includes power to use reasonable force. 

(4A) An authorised officer who enters any unoccupied premises by virtue of this section must 
leave the premises as effectively secured against unauthorised entry as the officer found 
them. 5 

(5) A warrant under this section continues in force until the purpose for which it is issued is 
fulfilled. 

 
74 Use of powers in emergencies 

(1) This section applies where an authorised officer who is entitled to enter premises by 
virtue of this Part considers, on reasonable grounds, that there is an emergency. 10 

(2) The power of entry which the officer has— 

(a) may be exercised at any time; and 

(b) includes power to use reasonable force. 

(3) Where the premises in relation to which the officer proposes to exercise the power are a 
dwellinghouse, section 72 does not apply. 15 

(4) The authorised officer may, on entering premises by virtue of this section— 

(a) take any other person authorised by the officer and, if the officer has reasonable 
cause to expect any serious obstruction in obtaining access, a constable; 

(b) direct that— 

(i) those premises (or any part of them) are; or 20 

(ii) any thing in or on them is, 

to be left undisturbed (whether generally or in particular respects) for so long as 
the officer considers appropriate; 

(c) take any step mentioned in section 68(2); 

(d) remove any thing from the premises for the purpose of taking any such step at any 25 
other place. 

(5) An authorised officer who enters any unoccupied premises by virtue of this section must 
leave the premises as effectively secured against unauthorised entry as the officer found 
them. 

(6) This section applies despite the making of an appeal under section 78(1). 30 

(7) In this section, there is an “emergency” if— 

(a) there is a significant risk to public health; and 

(b) the nature of that risk is such that immediate action is necessary to prevent, or 
prevent the spread of, infectious disease or contamination. 
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Offences 

75 Obstruction 

A person commits an offence if the person, without reasonable excuse, intentionally 
obstructs an authorised officer or any other person doing anything that officer or person 
is authorised to do by virtue of— 5 

(a) section 69(2); 

(b) section 70(2); 

(c) section 71(6); or 

(d) section 73(2). 

 
Recovery of expenses 10 

76 Recovery of expenses 

(1) A local authority may recover any reasonable expenses it incurs in doing anything it is 
entitled to do under— 

(a) section 68(7); 

(b) section 70(2); 15 

(c) section 71(6);  

(d) section 73(2); or 

(e) section 74(4), 

from the person on whom the notice under section 68(3) or, as the case may be, 71(2) 
was served. 20 

(2) The local authority may also recover any administrative expenses incurred by it in 
connection with the thing to which the expenses relate. 

(3) The local authority may accept payment of sums recoverable under this section by 
instalments. 

(4) Sums due by a person under this section are recoverable by the local authority as a civil 25 
debt. 

 
Compensation 

77 Compensation 

(1) A local authority must compensate any person who suffers loss or damage caused by 
any person doing or failing to do anything which that person is entitled or, as the case 30 
may be, required to do under— 

(a) section 68(7); 

(b) section 70(2); 

(c) section 71(6); 

(d) section 73(2); or 35 

(e) section 74(4). 

(2) Subsection (1) does not apply where the loss or damage— 
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(a) is attributable to the fault of the person who suffered the loss or damage; or 

(b) is loss or damage which relates to— 

(i) any infected, infested or contaminated premises which are damaged as a 
result of the disinfection, disinfestation or decontamination of the premises 
or any thing in or on them; or 5 

(ii) any infected, infested or contaminated thing, in or on premises, which is 
damaged or destroyed as a result of the disinfection, disinfestation or 
decontamination of the thing or premises. 

(3) Any dispute as to— 

(a) a person’s entitlement to compensation under subsection (1); or 10 

(b) the amount of such compensation, 

is to be determined by a single arbiter appointed by agreement between the authority and 
the person claiming loss or damage, or, if agreement cannot be reached, by the President 
of the Lands Tribunal for Scotland. 

 
Appeals 15 

78 Appeals against notices under this Part 

(1) Any person on whom a notice under— 

(a) section 68(3); or 

(b) section 71(2), 

is served may appeal to the sheriff. 20 

(2) An appeal under this section may be made against— 

(a) the notice; 

(b) any requirement specified in it. 

(3) An appeal under this section must be made before the expiry of the period of 14 days 
beginning with the day after the day on which the notice is served. 25 

(5) On an appeal under this section, the sheriff may— 

(a) revoke the notice; 

(b) remove or vary any requirement specified in the notice; 

(c) make such other order as the sheriff considers appropriate. 

 
79 Appeal to sheriff principal 30 

(1) A person who appealed under section 78(1) may, with the leave of the sheriff, appeal 
against a decision mentioned in subsection (2) to the sheriff principal. 

(2) A decision referred to in subsection (1) is a decision of the sheriff— 

(a) not to revoke the notice appealed against; 

(b) not to remove or vary any requirement specified in the notice. 35 

(3) A local authority may, with the leave of the sheriff, appeal against a decision mentioned 
in subsection (4) to the sheriff principal. 
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(4) A decision referred to in subsection (3) is a decision of the sheriff— 

(a) to revoke the notice appealed against; 

(b) to remove or vary any requirement specified in the notice. 

(6) On an appeal under this section, the sheriff principal may— 

(a) confirm the notice; 5 

(b) remove or vary any requirement specified in the notice; 

(c) revoke the notice; 

(d) make such other order as the sheriff principal considers appropriate. 

 
80 Appeal to Court of Session 

(1) A person who appealed under section 79(1) or (3) may, with the leave of the sheriff 10 
principal, appeal against the sheriff principal’s decision to the Court of Session. 

(2) An appeal under this section may be made on a point of law only. 

(3) On an appeal under this section, the Court of Session may— 

(a) confirm the notice; 

(b) remove or vary any requirement specified in the notice; 15 

(c) revoke the notice; 

(d) make such other order as the Court considers appropriate. 

(4) The decision of the Court on an appeal under this section is final. 

 
Existing functions 

81 Application of this Part where other functions being exercised 20 

(1) This section applies where— 

(a) a local authority; or 

(b) any other person, 

has functions under any other enactment in relation to premises or things which are 
infected, infested or contaminated. 25 

(2) A function to which subsection (1) applies is an “existing function”. 

(3) A local authority may not exercise any function conferred on it by virtue of this Part if 
and to the extent that— 

(a) the authority or any other person is exercising an existing function; or 

(b) the authority is aware that another person is likely imminently to exercise an 30 
existing function, 

in relation to the infected, infested or contaminated premises or thing. 

(4) Subsection (3) does not affect the functions conferred on a local authority by virtue of 
section 67(1). 

 

770



Public Health etc. (Scotland) Bill 59 
Part 6—Mortuaries etc. 
 

PART 6 

MORTUARIES ETC. 

Provision of mortuaries 

82 Provision of mortuaries by local authorities 

(1) Each local authority must provide or ensure the provision for its area of such— 5 

(a) premises and facilities for the reception and temporary storage of the bodies of 
persons who die in the authority’s area; and 

(b) premises and facilities for the post-mortem examination of such bodies, 

as it considers appropriate. 

(2) Subsection (1) does not apply in relation to the bodies of persons mentioned in section 10 
83(2). 

(3) An authority may enter into an agreement with any person for the provision by that 
person of the premises and facilities referred to in subsection (1). 

(4) Premises and facilities provided under subsection (1) need not be in the area of the local 
authority providing them or ensuring their provision. 15 

 
83 Provision of mortuaries by health boards 

(1) Each health board must provide or ensure the provision for its area of such— 

(a) premises and facilities for the reception and temporary storage of the bodies of 
persons mentioned in subsection (2); and 

(b) premises and facilities for the post-mortem examination of such bodies, 20 

as it considers appropriate. 

(2) Those persons are persons— 

(a) who die in a hospital in the board’s area; or 

(b) who die elsewhere and whose bodies are brought to such a hospital. 

(3) Subsection (2) does not apply in relation to bodies of persons the reception, storage or 25 
post-mortem examination of which is required for the purposes of the functions or under 
the authority of the procurator fiscal. 

(4) In this Part, “mortuary” means premises and facilities provided by virtue of this section 
or section 82. 

 
84 Co-operation by local authorities and health boards 30 

Local authorities and health boards must co-operate with one another in complying with 
their respective duties under section 82(1) or, as the case may be, 83(1). 

 
Protection of public from risks arising from bodies 

85 Restriction on release of infected etc. bodies from hospital 

(1) This section applies where— 35 

(a) the body of a person— 
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(i) who has died of an infectious disease; 

(ii) who had, immediately before dying, such a disease but who died of another 
cause; or 

(iii) who was, immediately before dying, contaminated (whether the 
contamination caused the death or not), 5 

is in a hospital; and 

(b) the health board responsible for that hospital considers that, as a result of that 
disease or contamination— 

(i) there is a significant risk to public health; and 

(ii) it is necessary, to avoid or minimise that risk, for that body to be retained in 10 
hospital until the board is satisfied as to the arrangements for its disposal. 

(2) The board may in writing direct that the body— 

(a) must not be removed from the hospital without the board’s written authorisation; 
and 

(b) may be removed only— 15 

(i) by a person specified in the authorisation;  and 

(ii) for the purpose of immediate disposal. 

(3) The board may give a direction under subsection (2) only where a health board 
competent person certifies in writing that the person is satisfied as to the matters 
mentioned in subsection (1). 20 

(4) Where a board gives a direction under subsection (2) it must explain to any person who 
appears to the board to be responsible for the removal and disposal of the body— 

(a) that there is a significant risk to public health; 

(b) the nature of that risk; 

(c) any precautions which the board considers should be taken; and 25 

(d) any other matter which the board considers appropriate. 

(5) Subsection (4) does not apply in any case where the board has given an explanation 
under section 86(2) to the person to whom an explanation under subsection (4) would be 
given. 

(6) Any person who, without reasonable excuse, breaches a direction under subsection (2) 30 
commits an offence. 

(7) A direction under subsection (2) does not prevent the removal of the body in relation to 
which the direction is made to a mortuary or other similar premises for the purposes of 
the post-mortem examination of that body. 

(8) In this Part, “disposal”, in relation to a body— 35 

(a) means burial or cremation; and 

(b) includes preparation of the body for burial or cremation; 

and cognate expressions are to be construed accordingly. 
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86 Duty of health board where infected etc. person dies 

(1) This section applies where a health board knows that a person in its area— 

(a) has died of an infectious disease; 

(b) had, immediately before dying, such a disease but died of another cause; or 

(c) was, immediately before dying, contaminated (whether the contamination caused 5 
the death or not). 

(2) The board must explain to any person who appears to the board to be responsible for the 
disposal of the person’s body— 

(a) the nature of any risk to public health which results from the disease or 
contamination; 10 

(b) any precautions which the board considers should be taken; and 

(c) any other matter which the board considers appropriate. 

(3) Subsection (2) does not apply in any case where the board has given an explanation 
under section 85(4) to the person to whom an explanation under subsection (2) would be 
given. 15 

 
87 Application for order in relation to bodies retained in premises 

(1) This section applies where— 

(a) the body of a person is being retained in premises; 

(b) the local authority in whose area the premises are considers that appropriate 
arrangements have not been made for the disposal of the body; and 20 

(c) that authority is satisfied that, as a result— 

(i) there is a significant risk to public health; and 

(ii) it is necessary, to avoid or minimise that risk, for the body to be 
appropriately disposed of. 

(2) The authority may apply to the sheriff for its area for an order under section 88(1). 25 

(3) An application under subsection (2) must be accompanied by a certificate— 

(a) stating that a local authority competent person is satisfied as to the matters 
mentioned in subsection (1); and 

(b) signed by that person. 

(4) In this section, “premises” does not include— 30 

(a) a mortuary or other similar premises; or 

(b) a hospital. 

 
88 Power of sheriff to order removal to mortuary and disposal 

(1) The sheriff may— 

(a) if satisfied that there is a significant risk to public health, make an order 35 
authorising the local authority to— 

(i) remove the body of a person mentioned in section 87(1)(a) to a mortuary or 
other similar premises; and 
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(ii) dispose of that body before the expiry of the period specified in the order; 

(b) if satisfied that the risk to public health is such that it is necessary for the body to 
be disposed of immediately, make an order authorising the authority to dispose of 
that body as soon as reasonably practicable. 

(2) Where an authority is authorised by virtue of this section to remove or dispose of a 5 
body, an officer of the authority or any other person authorised by the authority (in 
either case, an “authorised officer”) may— 

(a) enter any premises for the purposes of removing that body; 

(aa) on entering premises by virtue of paragraph (a), take any other person authorised 
by the authorised officer and, if that officer has reasonable cause to expect any 10 
serious obstruction in obtaining access, a constable; and 

(b) take such other steps as are reasonably required in connection with that removal or 
disposal. 

(3) The power of entry in subsection (2)(a)— 

(a) may be exercised at any time; and 15 

(b) includes power to use reasonable force. 

(4) Nothing in this section affects any enactment regulating or authorising the burial or 
cremation of a deceased person. 

(5) Any reasonable expenses incurred by the authority by virtue of an order under 
subsection (1) are recoverable from the estate of the deceased person. 20 

(6) A person commits an offence if that person, without reasonable excuse, intentionally 
obstructs any person exercising any function which that person is authorised by virtue of 
this section to exercise. 

 

PART 7 

INTERNATIONAL HEALTH REGULATIONS 25 

89 International Health Regulations 

(1) The Scottish Ministers may by regulations make provision for the purposes of or in 
connection with— 

(a) giving effect to— 

(i) the International Health Regulations; 30 

(ii) any other international agreements relating to the spread of infectious 
disease or contamination, 

 so far as they have effect in or as regards Scotland; 

(b) protecting public health from risks arising from vehicles— 

(i) arriving in Scotland; 35 

(ii) leaving Scotland. 

(2) Regulations under subsection (1) may, in particular make provision— 

(za) for persons to be— 

(i) medically examined; 
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(ii) quarantined; 

(iii) detained; 

(zb) for persons to be required to provide information or answer questions (including 
information or questions relating to health); 

(zc) for vehicles to be detained; 5 

(zd) for prohibitions or restrictions on— 

(i) the entry and departure of persons or things; 

(ii) the arrival and leaving of vehicles; 

(ze) for things to be— 

(i) inspected; 10 

(ii) tested; 

(iii) detained; 

(iv) destroyed; 

(zf) for persons, vehicles or things to be— 

(i) disinfected; 15 

(ii) disinfested; 

(iii) decontaminated; 

(zg) for the imposition of obligations on— 

(i) masters of ships; 

(ii) pilots of aircraft; 20 

(iii) other persons on board vehicles; 

(iv) owners and managers of ports and airports; 

(a) conferring functions— 

(i) on the Scottish Ministers; 

(ii) on other persons; 25 

(b) creating offences; 

(c) permitting any person to charge in respect of functions carried out under the 
regulations. 

(3) Regulations under subsection (1) may modify any enactment (including this Act). 

(4) A person who commits an offence under regulations made under subsection (1) is liable 30 
to such penalties, not exceeding those mentioned in subsection (5), as are provided for in 
the regulations. 

(5) Those penalties are— 

(a) on summary conviction, imprisonment for a period not exceeding 12 months or a 
fine not exceeding the statutory maximum or both; 35 

(b) on conviction on indictment, imprisonment for a period not exceeding 2 years or a 
fine or both. 
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(6) In this section, “the International Health Regulations” means the International Health 

Regulations (2005) adopted by the 58th World Health Assembly of the World Health 
Organisation on 23 May 2005 (as they may be amended from time to time) and includes 
a recommendation issued under those Regulations. 

 

PART 8 5 

REGULATION OF PROVISION OF SUNBEDS 

Offences 

90 Prohibition on allowing use of sunbeds by persons under 18 

(1) An operator of sunbed premises who, without reasonable excuse, allows a person who is 
under 18 to use a sunbed on those premises commits an offence. 10 

(2) In proceedings for an offence under subsection (1), it is a defence for the operator to 
show that— 

(a) the operator believed the person to be 18 or over; and 

(b) the operator had taken reasonable steps to establish the person’s age. 

(3) For the purposes of subsection (2)(b), the operator is to be treated as having taken 15 
reasonable steps to establish the person’s age if (and only if)— 

(a) the operator was shown any of the documents mentioned in subsection (4); and 

(b) that document would have convinced a reasonable person. 

(4) The documents referred to in subsection (3)(a) are any document appearing to be— 

(a) a passport; 20 

(b) a European Union photocard driving licence; or 

(c) such other document (or description of document) as may be prescribed. 

(5) In subsections (2)(a) and (b) and (3), references to the operator include an employee or 
agent of the operator. 

 
90A Prohibition on sale or hire of sunbeds to persons under 18 25 

(1) A person (the “seller”) who, without reasonable excuse, sells a sunbed to a person who 
is under 18 commits an offence. 

(2) A person (the “hirer”) who, without reasonable excuse, hires a sunbed to a person who 
is under 18 commits an offence. 

(3) In proceedings for an offence under subsection (1) or (2), it is a defence for the seller or 30 
hirer to show that— 

(a) the seller or hirer believed the person to be 18 or over; and 

(b) the seller or hirer had taken reasonable steps to establish the person’s age. 

(4) For the purposes of subsection (3)(b), the seller or hirer is to be treated as having taken 
reasonable steps to establish the person’s age if (and only if)— 35 

(a) the seller or hirer was shown any of the documents mentioned in subsection (5); 
and 

(b) that document would have convinced a reasonable person. 
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(5) The documents referred to in subsection (4)(a) are any document appearing to be— 

(a) a passport; 

(b) a European Union photocard driving licence; or 

(c) such other document (or description of document) as may be prescribed. 

(6) In subsections (3)(a) and (b) and (4), references to the seller or hirer include an 5 
employee or agent of the seller or hirer. 

 
90B Remote sale or hire of sunbeds 

(1) This section applies where, in connection with the sale or hire of a sunbed, the premises 
where the order for the sunbed is taken are not the same as the premises from which the 
sunbed is despatched for delivery in pursuance of the sale or hire. 10 

(2) Subject to subsection (3), the sale or hire is to be treated, for the purposes of section 
90A, as taking place on the premises where the order was taken. 

(3) Where— 

(a) the premises where the order for the sunbed is taken are not in Scotland; and 

(b) the premises from which the sunbed is despatched are in Scotland, 15 

 the sale or hire is to be treated, for the purposes of section 90A, as taking place on the 
premises from which the sunbed is despatched. 

 
90C Prohibition on allowing unsupervised use of sunbeds 

(1) An operator of sunbed premises who, without reasonable excuse, allows a person to use 
a sunbed on those premises without supervision commits an offence. 20 

(2) In subsection (1), the requirement for supervision is met if the operator (or an employee 
or agent of the operator) is present on the sunbed premises at any time a person is using 
a sunbed on those premises. 

(3) In proceedings for an offence under subsection (1), it is a defence for the operator to 
prove that the operator (or an employee or agent of the operator) exercised all due 25 
diligence and took all reasonable steps to avoid committing the offence. 

 
90D Medical use of sunbeds 

(1) The Scottish Ministers may, by regulations, make provision regarding the application of 
this Part to sunbeds used for medical purposes. 

(2) Regulations under subsection (1) may, in particular, make provision— 30 

(a) as to what is (and is not) a sunbed; 

(b) as to what are (and are not) sunbed premises; 

(c) as to circumstances in which the provisions of this Part do (and do not) apply. 

(3) Regulations under subsection (1) may modify any enactment (including this Act). 

 
90E Duty to provide information to sunbed users 35 

(1) An operator of sunbed premises who, without reasonable excuse, fails to comply with 
the requirement in subsections (2) and (3) commits an offence. 
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(2) The operator must provide a person who proposes to use a sunbed on sunbed premises 

with such information regarding the effects on health of sunbed use as may be 
prescribed in accordance with subsection (5). 

(3) That information is to be provided each time the person proposes to use a sunbed on 
those premises. 5 

(4) In proceedings for an offence under subsection (1), it is a defence for the operator to 
prove that the operator (or an employee or agent of the operator) exercised all due 
diligence and took all reasonable steps to avoid committing the offence. 

(5) The Scottish Ministers may prescribe— 

(a) the information which is to be provided; 10 

(b) the form and manner in which that information is to be provided. 

 
90F Duty to display information notice 

(1) An operator of sunbed premises who, without reasonable excuse, fails to comply with 
the requirement in subsection (2) commits an offence. 

(2) That requirement is to display a notice— 15 

(a) containing such information as may be prescribed in accordance with subsection 
(4); 

(b) in a position where it is readily visible to persons proposing to use a sunbed on the 
premises. 

(3) In proceedings for an offence under subsection (1), it is a defence for the operator to 20 
prove that the operator (or an employee or agent of the operator) exercised all due 
diligence and took all reasonable steps to avoid committing the offence. 

(4) The Scottish Ministers may prescribe— 

(a) the information which the notice is to contain; 

(b) the form and manner of display of the notice. 25 

 
Enforcement 

90G Power to enter premises 

(1) An authorised officer of a local authority may enter and inspect any premises in the area 
of that authority in order to ascertain whether an offence under section 90, 90A, 90C, 
90E or 90F has been or is being committed there. 30 

(2) The power in subsection (1) may be exercised only at a reasonable time. 

(3) The authorised officer must, if requested to do so, produce a document showing that 
officer’s authority. 

(4) When exercising the power in subsection (1), an authorised officer may take a constable 
if the authorised officer has reasonable cause to expect any serious obstruction in 35 
obtaining access. 

(5) An authorised officer may— 

(a) require the production of (or, where the information is recorded electronically, the 
furnishing of extracts from) any records which it is necessary for the authorised 
officer to see for the purposes of this Part; and 40 
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(b) inspect and take copies of, or of any entry in, the records. 

(6) Nothing in subsection (5) compels the production by any person of a document subject 
to legal privilege. 

(7) A document subject to legal privilege means a communication— 

(a) between a professional legal adviser and the adviser’s client; or 5 

(b) made in connection with or in contemplation of legal proceedings and for the 
purpose of those proceedings, 

which would, in legal proceedings, be protected from disclosure by virtue of any rule of 
law relating to confidentiality of communications. 

(8) A person commits an offence if the person, without reasonable excuse— 10 

(a) intentionally obstructs an authorised officer in the exercise of powers under 
subsection (1); 

(b) fails to comply with a requirement made under subsection (5). 

(9) In proceedings for an offence under subsection (8), it is a defence for the person to 
prove that the person exercised all due diligence and took all reasonable steps to avoid 15 
committing the offence. 

 
90H Power to enter premises: entry to dwellinghouses 

(1) Where an authorised officer proposes, in the exercise of the power conferred by section 
90G(1), to enter a dwellinghouse, the conditions set out in subsections (2) and (3) must 
be satisfied. 20 

(2) The first condition is that the authorised officer has given 48 hours’ notice of the 
proposed entry to a person who appears to the authorised officer to be the occupier of 
the premises. 

(3) The second condition is that the person who appears to be the occupier has consented. 

(4) In this section, “dwellinghouse” means any premises or part of premises which are 25 
wholly or mainly occupied as a person’s dwelling. 

 
90J Power to require identification of operator 

(1) Where an authorised officer of a local authority has reason to believe that an operator of 
sunbed premises in the area of that local authority is committing or has committed an 
offence under section 90, 90C, 90E or 90F, the authorised officer may require any 30 
person on those premises to give the name and address of the operator. 

(2) When making a requirement under subsection (1), the authorised officer must inform the 
person— 

(a) that the officer has reason to believe that the operator is committing or has 
committed an offence under section 90, 90C, 90E or 90F; and 35 

(b) that failure to comply with the requirement may be an offence. 

(3) A person commits an offence if the person, without reasonable excuse, fails to comply 
with a requirement made under subsection (1). 
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(4) In proceedings for an offence under subsection (3), it is a defence for the person to 

prove that the person exercised all due diligence and took all reasonable steps to avoid 
committing the offence. 

 
90K Fixed penalties for offences under section 90, 90C, 90E or 90F 

(1) Where an authorised officer of a local authority has reason to believe that an operator of 5 
sunbed premises in the area of that authority has committed an offence under section 90, 
90C, 90E or 90F, the authorised officer may give the operator a notice (a “fixed penalty 
notice”) offering the operator the opportunity of discharging any liability to conviction 
for that offence by payment of a fixed penalty. 

(2) A fixed penalty notice must— 10 

(a) identify the offence to which it relates; and 

(b) give reasonable particulars of the circumstances alleged to constitute the offence. 

(3) A fixed penalty notice must also state— 

(a) the amount of the fixed penalty; 

(b) the period within which it may be paid; 15 

(c) the— 

(i) person to whom; and 

(ii) address at which, 

 payment may be made; 

(d) the method or methods by which payment may be made; 20 

(e) the consequences of not making payment before the end of the period for payment 
of the fixed penalty. 

(4) The amount of the fixed penalty is— 

(a) in the case of an offence under section 90, £100; 

(b) in the case of an offence under section 90C, 90E or 90F, £50. 25 

(5) The period for payment of the fixed penalty is 28 days beginning with the day on which 
the notice was given. 

(6) The local authority may extend the period for payment of the fixed penalty in any 
particular case if they consider it appropriate to do so, by giving notice to the operator. 

(7) No proceedings for an offence under section 90, 90C, 90E or 90F may be commenced 30 
before the end of the period for payment of the fixed penalty. 

(8) No such proceedings may be commenced or continued if payment of the penalty is made 
before the end of the period for payment or is accepted by the local authority after the 
end of that period. 

(9) In proceedings for an offence under section 90, 90C, 90E or 90F, a certificate which— 35 

(a) purports to be signed by or on behalf of a person having responsibility for the 
financial affairs of the local authority; and 

(b) states that payment of the amount specified in the fixed penalty notice was or was 
not received by the expiry of the period within which that fixed penalty may be 
paid, 40 
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is sufficient evidence of the facts stated. 

(10) Any sum received by a local authority under this section accrues to that authority. 

(11) The Scottish Ministers may by regulations— 

(a) provide that fixed penalty notices may not be given in such circumstances as may 
be prescribed; 5 

(b) provide for the form of a fixed penalty notice; 

(c) provide for the method or methods by which fixed penalties may be paid; 

(d) modify subsection (4) so as to substitute a different amount (not exceeding level 2 
on the standard scale) for an amount for the time being specified there; 

(e) modify subsection (5) so as to substitute a different period for the period for the 10 
time being specified there; 

(f) provide for the keeping of accounts, and the preparation and publication of 
statements of account relating to fixed penalties under this section. 

 
90L Withdrawal of notices 

(1) The local authority must consider any representations made by or on behalf of the 15 
recipient of a fixed penalty notice and decide in all the circumstances whether to 
withdraw the notice. 

(2) Where a fixed penalty notice is withdrawn in accordance with subsection (1)— 

(a) the local authority must give notice of the withdrawal to the person to whom the 
fixed penalty notice was given; 20 

(b) the local authority must repay any amount which has been paid under the fixed 
penalty notice; and 

(c) no proceedings are to be commenced or continued against that person for the 
offence in question. 

 
90M Penalties for offences under Part 8 25 

 Any person who commits an offence under this Part is liable, on summary conviction, to 
a fine not exceeding level 4 on the standard scale. 

 
Interpretation 

90N Interpretation of Part 8 

In this Part— 30 

“authorised officer” means an officer of a local authority authorised for the 
purposes of this Part; 

“operator” means the person having management or control of sunbed premises; 

“sunbed” means an electrically-powered device designed to produce tanning of 
the skin by the emission of artificial ultraviolet radiation; and 35 

“sunbed premises” means premises in which persons are permitted to use a 
sunbed for payment. 
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PART 9 

STATUTORY NUISANCES 

91 Insect nuisance 

(1) Section 79 (statutory nuisances and inspections) of the Environmental Protection Act 
1990 (c.43) (the “1990 Act”) is amended as follows. 5 

(2) In subsection (1), after paragraph (fa), insert— 

“(faa) any insects emanating from premises and being prejudicial to health or a 
nuisance;”. 

(3) After subsection (5A), insert— 

“(5AA) Subsection (1)(faa) above does not apply to insects that are wild animals 10 
included in Schedule 5 to the Wildlife and Countryside Act 1981 (c.69). 

(5AB) For the purposes of subsection (1)(faa) above, “premises” does not include— 

(a) a site of special scientific interest (within the meaning of section 3(6) of 
the Nature Conservation (Scotland) Act 2004 (asp 6)); 

(b) such other place (or type of place) as may be prescribed in regulations 15 
made by the Scottish Ministers. 

(5AC) Before making regulations under subsection (5AB)(b) above, the Scottish 
Ministers must consult, in so far as it is reasonably practicable to do so, the 
persons mentioned in subsection (5AD) below. 

(5AD) Those persons are— 20 

(a) such associations of local authorities; and 

(b) such other persons, 

 as the Scottish Ministers consider appropriate.”. 

(4) In subsection (7), in the definition of “premises”, after “land” insert “(subject to 
subsection (5AB) above)”. 25 

 
92 Artificial light nuisance 

(1) Section 79 of the 1990 Act is further amended as follows. 

(2) In subsection (1), after paragraph (fb), insert— 

“(fba) artificial light emitted from— 

(i) premises; 30 

(ii) any stationary object, 

 so as to be prejudicial to health or a nuisance;”. 

(3) In subsection (2)— 

(a) after “(1)(b)” insert “, (fba)”; 

(b) after “premises” insert “(or, in respect of paragraph (fba)(ii) above, a stationary 35 
object located on premises)”. 

(4) After subsection (5B), insert— 
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“(5BA) Subsection (1)(fba) above does not apply to artificial light emitted from a 
lighthouse (within the meaning of Part 8 of the Merchant Shipping Act 1995 
(c.21)).”. 

 
93 Statutory nuisance: land covered with water 

(1) Section 79 of the 1990 Act is further amended as follows. 5 

(2) In subsection (1), after paragraph (e), insert— 

“(ea) any water covering land or land covered with water which is in such a 
state as to be prejudicial to health or a nuisance;”. 

(3) After subsection (5), insert— 

“(5ZA) For the purposes of subsection (1)(ea) above, “land”— 10 

(a) includes structures (other than buildings) in, on or over land; 

(b) does not include— 

(i) mains or other pipes used for carrying a water supply; 

(ii) any part of the public sewerage system; 

(iii) any other sewers, drains or other pipes used for carrying sewage; 15 

(iv) the foreshore, that is to say, the land between the high and low 
water marks of ordinary spring tides; 

(v) the seabed. 

  (5ZB) In subsection (5ZA) above— 

 “drain”, “sewage” and “sewer” have the meanings given by section 59 of 20 
the Sewerage (Scotland) Act 1968 (c.47); 

 “main” has the meaning given by section 109(1) of the Water (Scotland) 
Act 1980 (c.45); 

 “pipe” includes a service pipe within the meaning of that section of that 
Act; 25 

 “public sewerage system” has the meaning given by section 29 of the 
Water Services etc. (Scotland) Act 2005 (asp 3).”. 

 
94 Power to make further provision regarding statutory nuisances 

(1) The 1990 Act is further amended as follows. 

(2) In section 79— 30 

(a) in subsection (1), for “(1A)” substitute “(1ZA)”; and 

(b) after subsection (1), insert— 

“(1ZA)The Scottish Ministers may by regulations— 

(a) amend this section so as to— 

(i) prescribe additional matters which constitute statutory nuisances 35 
for the purposes of this Part; 

(ii) vary the description of any matter which constitutes a statutory 
nuisance; 
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(b) in relation to an amendment under paragraph (a), amend this Act and any 

other enactment to make such incidental, supplementary, consequential, 
transitory, transitional or saving provision as the Scottish Ministers 
consider appropriate. 

(1ZB) Before making regulations under subsection (1ZA) above, the Scottish 5 
Ministers must consult, in so far as it is reasonably practicable to do so, the 
persons mentioned in subsection (1ZC) below. 

(1ZC) Those persons are— 

(a) such associations of local authorities; and 

(b) such other persons, 10 

 as the Scottish Ministers consider appropriate.”. 

 
95 Enforcement of statutory nuisances: fixed penalty notice 

(1) The 1990 Act is further amended as follows. 

(2) In section 80 (summary proceedings for statutory nuisances), after subsection (4), 
insert— 15 

“(4A) Where a local authority have reason to believe that a person has committed an 
offence under subsection (4) above, the local authority may give that person a 
notice (a “fixed penalty notice”) in accordance with section 80ZA offering the 
person the opportunity of discharging any liability to conviction for that 
offence by payment of a fixed penalty.”. 20 

(3) After that section, insert— 

“80ZA Fixed penalty notice: supplemental 

(1) This section applies to a fixed penalty notice given under section 80(4A). 

(2) A fixed penalty notice must give reasonable particulars of the circumstances 
alleged to constitute the offence. 25 

(3) A fixed penalty notice must also state— 

(a) the amount of the fixed penalty; 

(b) the period within which it may be paid; 

(c) the— 

(i) person to whom; and 30 

(ii) address at which, 

 payment may be made; 

(d) the method or methods by which payment may be made; 

(e) the consequences of not making a payment within the period for 
payment. 35 

(4) The amount of the fixed penalty under section 80(4A) is— 

(a) in the case of a nuisance relating to industrial, trade or business premises, 
£400; 

(b) in any other case, £150. 
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(5) The period for payment of the fixed penalty is 14 days beginning with the day 
after the day on which the notice is given. 

(6) The local authority may extend the period for paying the fixed penalty in any 
particular case if they consider it appropriate to do so by sending notice to the 
person to whom the fixed penalty notice was given. 5 

(7) No proceedings for an offence under section 80(4) may be commenced before 
the end of the period for payment of the fixed penalty. 

(8) In proceedings for an offence under section 80(4), a certificate which— 

(a) purports to be signed by or on behalf of a person having responsibility 
for the financial affairs of the local authority; and 10 

(b) states that payment of the amount specified in the fixed penalty notice 
was or was not received by the expiry of the period within which that 
fixed penalty may be paid, 

 is sufficient evidence of the facts stated. 

(9) Where proceedings for an offence in respect of which a fixed penalty notice 15 
has been given are commenced, the notice is to be treated as withdrawn. 

(10) Any sum received by a local authority under section 80(4A) accrues to that 
authority. 

(11) The Scottish Ministers may, by regulations— 

(a) provide that fixed penalty notices may not be given in such 20 
circumstances as may be prescribed; 

(b) provide for the form of a fixed penalty notice; 

(c) provide for the method or methods by which fixed penalties may be paid; 

(d) modify subsection (4)(a) or (b) above so as to substitute a different 
amount (not exceeding level 2 on the standard scale) for the amount for 25 
the time being specified there; 

(da) provide for the amount of the fixed penalty to be different in different 
cases or descriptions of case; 

(e) modify subsection (5) above so as to substitute a different period for the 
period for the time being specified there; 30 

(f) provide for the keeping of accounts, and the preparation and publication 
of statements of account relating to fixed penalties under section 80(4A). 

(12) Before making regulations under subsection (11) above, the Scottish Ministers 
must consult, in so far as it is reasonably practicable to do so, the persons 
mentioned in subsection (13) below. 35 

(13) Those persons are— 

(a) such associations of local authorities; and 

(b) such other persons, 

 as the Scottish Ministers consider appropriate.”. 

(4) In section 81 (supplementary provisions), for subsection (3), substitute— 40 

“(3) Where an abatement notice has not been complied with, the local authority 
may, whether or not— 
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(a) proceedings have been taken for an offence under section 80(4); or 

(b) a fixed penalty notice has been given under section 80(4A) in respect of 
that offence (regardless of whether the fixed penalty notice is accepted), 

 abate the nuisance and do whatever may be necessary in execution of the 
abatement notice.”. 5 

 
95A Procedure for regulations 

(1) Section 161 (regulations, orders and directions) of the 1990 Act is amended as follows. 

(2) In subsection (2), at the beginning insert “Subject to subsection (2B) below,”. 

(3) After subsection (2A), insert— 

“(2B) No statutory instrument containing regulations made under section 79(1ZA) or 10 
80ZA(11) above may be made unless a draft of it has been laid before, and 
approved by resolution of, the Scottish Parliament.”. 

 
96 Sewerage nuisance: local authority powers 

(1) Section 26 of the Water Services etc. (Scotland) Act 2005 (asp 3) is amended as follows. 

(2) In subsection (10), for the words from “nuisance” in the second place where it appears 15 
to the end, substitute “nuisance— 

(a) which constitutes a sewerage nuisance; and 

(b) in respect of which a sewerage code applies.”. 

(3) After that subsection, insert— 

“(10A) Paragraphs 2, 3 and 5 of Schedule 3 to the Environmental Protection Act 1990 20 
(c.43) apply to the exercise of functions by a local authority under this section 
as they apply to the exercise of functions under Part III of that Act, with the 
following modifications— 

(a) in paragraph 2(1)(a), for “statutory nuisance” substitute “sewerage 
nuisance”; 25 

(b) in paragraph 2(1)(b) and (4)(b), for “Part III” substitute “section 26 of 
the Water Services etc. (Scotland) Act 2005 (asp 3)”; 

(c) in paragraph 3(1), for the words from “, on summary conviction” to the 
end substitute— 

“(a) on summary conviction, to a fine not exceeding the statutory 30 
maximum; 

(b) on conviction on indictment, to a fine.”; 

(d) in paragraph 3(2), for the words from “, on summary conviction” to the 
end substitute— 

“(a) on summary conviction, to a fine not exceeding the statutory 35 
maximum; 

(b) on conviction on indictment, to a fine.”; 

(e) in paragraph 5— 
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(i) for the words “executing Part III” substitute “exercising functions 
under section 26 of the Water Services etc. (Scotland) Act 2005”; 

(ii) the words from “(other” to the end are to be disregarded.”. 

 

PART 10 

GENERAL AND MISCELLANEOUS 5 

General and miscellaneous 

97 Equal opportunities 

(1) The Scottish Ministers, health boards, health board competent persons, local authorities 
and local authority competent persons must exercise their functions conferred by virtue 
of this Act in a manner which encourages equal opportunities and in particular the 10 
observance of the equal opportunities requirements. 

(2) In this section, “equal opportunities” and the “equal opportunities requirements” have 
the same meanings as those expressions have in section L2 of Part 2 of Schedule 5 to the 
Scotland Act 1998 (c.46). 

 
98 Disclosure of information 15 

(2) A relevant authority may disclose information held by it to another relevant authority for 
the purpose of facilitating the exercise of functions under a provision of— 

(a) this Act; or 

(b) any other enactment relating to the protection of public health. 

(3) A relevant authority may disclose information held by it to any other person if the 20 
authority considers that it is necessary to do so for the purposes of, or in connection 
with, the protection of public health. 

(3A) An employee of the relevant authority authorised by it to make the disclosure or any 
other person so authorised may disclose information under subsection (2) or (3). 

(3B) Information may be disclosed— 25 

(a) in the case of disclosure under subsection (2), to any employee of the other 
relevant authority authorised by it to receive the information or to any other 
person so authorised; 

(b) in the case of disclosure under subsection (3), to any employee of the other person 
authorised by that other person to receive the information or to any other person 30 
so authorised. 

(3C) Information may be disclosed under subsection (2) or (3) despite any prohibition or 
restriction on such disclosure imposed by or under any enactment or rule of law. 

(3D) But subsection (3C) does not affect the application of the Data Protection Act 1998 
(c.29) to disclosure of information under subsection (2) or (3). 35 

(4) No person is to be subject to any civil or criminal liability in consequence of any 
disclosure made by virtue of this section. 

(7) In this section, “relevant authority” means–– 

(a) a health board; 
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(b) a special health board; 

(c) a local authority; 

(d) the common services agency; 

(e) the Scottish Ministers. 

(8) The Scottish Ministers may by regulations modify the meaning of “relevant authority” 5 
in subsection (7). 

(8A) Regulations under subsection (8) may modify any enactment (including this Act). 

(9) Any person who, by virtue of this Act— 

(a) must or may provide information; or 

(b) provides or receives information for the purposes of any provision of this Act, 10 

must have regard to any guidance given by the Scottish Ministers. 

 
99 Liability of persons exercising functions 

(1) A person is not liable in any civil or criminal proceedings for anything done in the 
purported exercise of any function conferred by virtue of this Act where the person 
acts— 15 

(a) on reasonable grounds; and 

(b) in good faith. 

(2) Subsection (1) does not affect the liability of any other person in respect of the thing 
done. 

 
100 Offences by bodies corporate etc. 20 

(1) Where an offence under this Act— 

(a) by a body corporate (other than a limited liability partnership), is committed with 
the consent or connivance of, or is attributable to neglect on the part of— 

(i) any director, manager, secretary or other similar officer of the body 
corporate; or 25 

(ii) a person who purports to act in any such capacity; 

(b) by a limited liability partnership, is committed with the consent or connivance of, 
or is attributable to neglect on the part of— 

(i) any member of that partnership; or  

(ii) a person who purports to act as a member; 30 

(c) by a Scottish partnership (other than a limited liability partnership), is committed 
with the consent or connivance of, or is attributable to neglect on the part of— 

(i) any partner; or 

(ii) a person who purports to act as a partner, 

that person as well as the body corporate, the limited liability partnership or the 35 
partnership (as the case may be) is guilty of the offence and is liable to be proceeded 
against and punished accordingly. 
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(2) Where the affairs of a body corporate (other than a limited liability partnership) are 
managed by its members, subsection (1) applies in relation to the acts and omissions of a 
member in connection with the member’s functions of management as if the member 
were a director of the body corporate. 

 
101 Penalties for offences under this Act 5 

(1) Subject to subsection (2), any person who commits an offence under this Act (except 
Part 8) is liable–– 

(a) on summary conviction, to imprisonment for a period not exceeding 12 months or 
a fine not exceeding the statutory maximum or both; 

(b) on conviction on indictment, to imprisonment for a period not exceeding 2 years 10 
or a fine or both. 

(2) Any person who commits an offence under section 65(1) or 65A(3) or (4) in relation to 
an exclusion or restriction order is liable, on summary conviction, to imprisonment for a 
period not exceeding 12 months or a fine not exceeding level 5 on the standard scale or 
both. 15 

 
101A Form of applications etc. 

The Scottish Ministers may, by regulations, prescribe the form of any application or 
order under this Act. 

 
102 Regulations and orders 

(1) Any power conferred by this Act on the Scottish Ministers to make regulations or orders 20 
is exercisable by statutory instrument. 

(2) Any such power— 

(a) may be exercised so as to make different provision for different cases or 
descriptions of case or for different purposes; 

(b) includes power to make such incidental, supplementary, consequential, transitory, 25 
transitional or saving provision as the Scottish Ministers think fit. 

(2A) The Scottish Ministers must, before making regulations under this Act, consult, in so far 
as it is reasonably practicable to do so, such persons as they consider appropriate. 

(3) A statutory instrument containing regulations under this Act is subject to annulment in 
pursuance of a resolution of the Scottish Parliament. 30 

(4) No statutory instrument containing regulations made under section 89(1) or section 
90K(11) may be made unless a draft of it has been laid before, and approved by 
resolution of, the Scottish Parliament. 

(5) Subsection (4) does not apply to regulations made under section 89(1) if the Scottish 
Ministers consider that the regulations need to be made urgently. 35 

(6) Where subsection (5) applies, the regulations (the “emergency regulations”)— 

(a) must be laid before the Scottish Parliament; and 

(b) cease to have effect at the expiry of the period of 28 days beginning with the date 
on which the regulations were made unless, before the expiry of that period, the 
regulations have been approved by a resolution of the Parliament. 40 
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(7) Subsection (6)(b) does not apply in relation to regulations which— 

(a) revoke (in whole or in part) emergency regulations; and 

(b) do— 

(i) nothing else; or 

(ii) nothing else except make provision incidental or supplementary to the 5 
revocation. 

(8) In calculating any period of 28 days for the purposes of subsection (6)(b), no account is 
to be taken of any period during which the Scottish Parliament is— 

(a) dissolved; or 

(b) in recess for more than 4 days. 10 

(9) Where emergency regulations cease to have effect under subsection (6)(b), that does 
not— 

(a) affect anything previously done by reference to the regulations; 

(b) prevent new emergency regulations being made to the same or similar effect. 

 
103 Meaning of “premises” 15 

In this Act— 

“premises” includes— 

(a) any land or building; or 

(b) any other place, including— 

(i) a mobile home; and 20 

(ii) a vehicle; 

“mobile home” means a caravan, houseboat or other moveable structure used as a 
dwelling; and 

“vehicle” includes any vessel, aircraft or hovercraft. 

 
104 Interpretation 25 

In this Act, unless the context otherwise requires— 

“the 1978 Act” means the National Health Service (Scotland) Act 1978 (c.29); 

“the 1990 Act” means the Environmental Protection Act 1990 (c.43); 

“common services agency” means the Common Services Agency for the Scottish 
Health Service; 30 

“contamination” has the meaning given by section 1(5); 

“dwellinghouse” has the meaning given by section 26(4); 

“exceptional detention order” means an order under section 45(1); 

“exclusion order” means an order under section 37(2); 

“health board” means a board constituted by an order under section 2(1)(a) of the 35 
1978 Act; 
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“health board competent person” means a person designated by a health board 
under section 3(1); 

“health care professional” has the meaning given by section 33(4); 

“health risk state” has the meaning given by section 14(7); 

“hospital” means— 5 

(a) any health service hospital (as defined in section 108(1) of the 1978 Act); 
and 

(b) any state hospital (being a hospital provided under section 102(1) of that 
Act); 

“infectious disease” has the meaning given by section 1(5); 10 

“local authority” means a council constituted under section 2 of the Local 
Government etc. (Scotland) Act 1994 (c.39); 

“local authority competent person” means a person designated by a local authority 
under section 5(1); 

“NHS identifier” has the meaning given by section 13(8); 15 

“notifiable disease” has the meaning given by section 12(1); 

“notifiable organism” has the meaning given by section 12(1); 

“prescribed” means prescribed by the Scottish Ministers by regulations; 

“protecting public health” has the meaning given by section 1(2); 

“public health investigation” has the meaning given by section 21(1); 20 

“quarantine order” means an order under section 40(1); 

“restriction order” means an order under section 38(2); 

“short term detention order” means an order under section 42(1) or 43(1); and 

“special health board” means a board constituted by an order under section 2(1)(b) 
of the 1978 Act. 25 

 
105 Minor and consequential amendments 

Schedule 2 (which contains minor amendments and amendments consequential on this 
Act) has effect. 

 
106 Repeals, revocations and saving 

(1) Schedule 3 (which contains repeals and revocations) has effect. 30 

(2) Despite the repeal by schedule 3 of the Public Health (Scotland) Act 1897 (c.38), section 
166 of that Act continues to have effect for the purposes of section 101 of the 1978 Act 
(protection of health boards and common services agency). 

 
107 Crown application 

(1) This Act and any regulations and orders made under it bind the Crown. 35 

(2) No contravention by the Crown of any provision made by virtue of this Act makes the 
Crown criminally liable. 
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(3) But the Court of Session may, on the application of any public body or office-holder 

having responsibility for enforcing that provision, declare unlawful any act or omission 
of the Crown which constitutes such a contravention. 

(4) Despite subsection (2), any provision made by virtue of this Act applies to persons in the 
public service of the Crown as it applies to other persons. 5 

(7) Nothing in this section affects Her Majesty in her private capacity. 

 
108 Short title and commencement 

(1) This Act may be cited as the Public Health etc. (Scotland) Act 2007. 

(2) This Act (except this section and section 102) comes into force on such day as the 
Scottish Ministers may by order appoint. 10 
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SCHEDULE 1 

(introduced by section 12(1)) 

LISTS OF NOTIFIABLE DISEASES AND NOTIFIABLE ORGANISMS 

PART 1 

NOTIFIABLE DISEASES 5 

Anthrax 

Botulism 

Brucellosis 

Cholera 

Clinical syndrome due to E.coli O157 infection 10 

Diphtheria 

Haemolytic Uraemic Syndrome (HUS) 

Haemophilus influenzae type b (Hib) 

Measles 

Meningococcal disease 15 

Mumps 

Necrotizing fasciitis 

Paratyphoid 

Pertussis 

Plague 20 

Poliomyelitis 

Rabies 

Rubella 

Severe Acute Respiratory Syndrome (SARS) 

Smallpox 25 

Tetanus 

Tuberculosis (respiratory or non-respiratory) 

Tularemia 

Typhoid 

Viral haemorrhagic fevers 30 

West Nile fever 

Yellow Fever 
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PART 2 

NOTIFIABLE ORGANISMS 

Bacillus anthracis 

Bacillus cereus 

Bordetella pertussis 5 

Borrelia burgdorferi 

Brucella genus 

Campylobacter genus 

Chlamydia psittaci  

Clostridium botulinum 10 

Clostridium difficile 

Clostridium perfringens 

Clostridium tetani 

Corynebacterium diphtheriae (toxigenic strains) 

Corynebacterium ulcerans 15 

Coxiella burnetii 

Crimean-Congo haemorrhagic fever virus 

Cryptosporidium 

Dengue virus 

Ebola virus 20 

Echinococcus genus 

Verocytotoxin-producing E.coli (VTEC) 

Francisella tularensis 

Giardia lamblia 

Guanarito virus 25 

Haemophilus influenzae type b (from blood, cerebrospinal fluid or other normally sterile site) 

Hantavirus 

Hepatitis A virus 

Hepatitis B virus 

Hepatitis C virus 30 

Hepatitis E virus 

Influenza virus (all types, including those caused by a new sub-type) 
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Junín virus 

Kyasanur Forest disease virus 

Lassa virus 

Legionella genus 

Leptospira genus 5 

Listeria monocytogenes 

Machupo virus 

Marburg virus 

Measles virus 

Mumps virus 10 

Mycobacterium bovis 

Mycobacterium tuberculosis complex 

Neisseria meningitidis 

Norovirus 

Omsk haemorrhagic fever virus 15 

Plasmodium falciparum, vivax, ovale and malariae 

Polio virus 

Rabies virus 

Rickettsia prowazekii 

Rift Valley fever virus 20 

Rubella virus 

Sabia virus 

Salmonella (all human types) 

SARS-associated coronavirus 

Shigella genus 25 

Enterotoxigenic Staphylococcus aureus 

Staphylococcus aureus (all blood isolates) 

Methicillin-resistant Staphylococcus aureus (MRSA) 

Streptococcus pyogenes (from blood, cerebrospinal fluid or other normally sterile site) 

Streptococcus pneumoniae (from blood, cerebrospinal fluid or other normally sterile site) 30 

Toxoplasma gondii 

Trichinella genus 
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Varicella-zoster virus 

Variola virus 

Vibrio cholerae 

West Nile fever virus 

Yellow Fever virus 5 

Yersinia enterocolitica 

Yersinia pestis 

Yersinia pseudotuberculosis 

 

SCHEDULE 2 

(introduced by section 105) 10 

MINOR AND CONSEQUENTIAL AMENDMENTS 

The National Assistance Act 1948 (c.29) 

1 In the National Assistance Act 1948, in section 47 (removal to suitable premises of 
persons in need of care and attention)— 

(a) in subsection (2), for the words “designated medical officer” substitute “local 15 
authority competent person”; 

(b) in subsection (7)(b), for the words “designated medical officer” substitute “local 
authority competent person.”; and 

(c) after subsection (14) insert— 

“(15) In this section, “local authority competent person” has the meaning given by 20 
section 5(2) of the Public Health etc. (Scotland) Act 2007 (asp 00).”. 

 
The Statutory Nuisance (Appeals) (Scotland) Regulations 1996 (S.I. 1996/1076) 

2 (1) The Statutory Nuisance (Appeals) (Scotland) Regulations 1996 are amended as follows. 

(2) After regulation 2(2)(e)(iii) (appeals under section 80(3) of the 1990 Act), insert “; or 

(iv) is a nuisance falling within section 79(1)(ea), (faa) or (fba) of the 25 
1990 Act,”. 
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Part 1—Repeals 
 

SCHEDULE 3 
(introduced by section 106) 

REPEALS AND REVOCATIONS 

PART 1 

REPEALS 5 

Enactment Extent of repeal 
Infectious Disease (Notification) 
Act 1889 (c.72) 
 
Cleansing of Persons Act 1897 
(c.31) 
 
Public Health (Scotland) Act 1897 
(c.38) 
 
Public Health (Scotland) 
Amendment Act 1907 (c.30) 
 
Small Landholders (Scotland) Act 
1911 (c.49) 
 
Land Settlement (Scotland) Act 
1919 (c.97) 
 
Public Health (Scotland) Act 1945 
(c.15) 
 
Local Government (Scotland) Act 
1947 (c.43) 
 
Atomic Energy Authority Act 1954 
(c.32) 
 
 
Criminal Justice Act 1967 (c.80) 
 
 
Health Services and Public Health 
Act 1968 (c.46) 
 
 
 
 
Sewerage (Scotland) Act 1968 
(c.47) 
 
 
Transport Act 1968 (c.73) 

The whole Act. 
 
 
The whole Act. 
 
 
The whole Act. 
 
 
The whole Act. 
 
 
Section 11. 
 
 
In section 18(2), the words from “and all 
expenses” to the end. 
 
The whole Act. 
 
 
Section 377(5). 
 
 
In section 5(6), the words “by or under the 
provisions of section one hundred and eighty-one 
of the Public Health (Scotland) Act 1897, or”. 
 
Section 92(7). 
In schedule 3, Part 3. 
 
Section 62(2). 
Section 71. 
Section 71A. 
Section 72. 
Section 73. 
 
Schedule 1, paragraph 2. 
In schedule 2, the entries relating to the Public 
Health (Scotland) Act 1897. 
 
Section 108(2)(a) and the word “and” immediately 

10

15

20

25

30

35

25

30

35
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Part 1—Repeals 
 

Enactment Extent of repeal 
 
 
 
 
Post Office Act 1969 (c.48) 
 
 
Finance Act 1970 (c.24) 
 
 
National Health Service (Scotland) 
Act 1972 (c.58) 
 
Local Government (Scotland) Act 
1973 (c.65) 
 
 
Control of Pollution Act 1974 (c.40) 
 
 
 
 
National Health Service (Scotland) 
Act 1978 (c.29) 
 
 
Slaughter of Animals (Scotland) Act 
1980 (c.13) 
 
Local Government (Miscellaneous 
Provisions) (Scotland) Act 1981 
(c.23) 
 
Civic Government (Scotland) Act 
1982 (c.45) 
 
Roads (Scotland) Act 1984 (c.54) 
 
 
 
AIDS (Control) Act 1987 (c.33) 
 
Local Government and Housing Act 
1989 (c.42) 
 
Food Safety Act 1990 (c.16) 
 
 
 
National Health Service and 

following it. 
In section 112(3)(d), the words “section 16 of the 
Public Health (Scotland) Act 1897 and”. 
 
In schedule 9, paragraph 17(5), the words “or 
under the Public Health (Scotland) Act 1897”. 
 
In schedule 8, in Part 5, the entry relating to the 
Public Health (Scotland) Act 1897. 
 
Section 53. 
 
 
Section 202(1)(c)(iii). 
Schedule 27, paragraphs 26 to 29, 33 to 36 and 39 
to 48. 
 
Section 47(3). 
Section 106(7). 
In schedule 4, the entry relating to the Public 
Health (Scotland) Act 1897. 
 
Section 14. 
In section 108(1), the definition of “designated 
medical officer”. 
 
In schedule 3, the entry relating to the Public 
Health (Scotland) Act 1897. 
 
Schedule 2, paragraph 2. 
In schedule 4, the entry relating to the Public 
Health (Scotland) Act 1897. 
 
In section 87(5), the words “or under section 20 of 
the Public Health (Scotland) Act 1897”. 
 
Schedule 9, paragraph 17. 
In schedule 11, the entries relating to the Public 
Health (Scotland) Act 1897. 
 
The whole Act. 
 
Section 152(3)(d). 
 
 
In section 5(3)(a), the words “or, by an order 
under section 172 of the Public Health (Scotland) 
Act 1897, to a port local authority”. 
 
Schedule 9, paragraphs 1 and 4. 

5 
 

10 

 

15 

 

20 

 

25 

 

30 

 

35 
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Part 2—Revocations 
 

Enactment Extent of repeal 
Community Care Act 1990 (c.19) 
 
Environmental Protection Act 1990 
(c.43) 
 
 
 
 
 
Local Government Finance Act 
1992 (c.14) 
 
Clean Air Act 1993 (c.11) 
 
 
 
 
 
Value Added Tax Act 1994 (c.23) 
 
 
Local Government etc. (Scotland) 
Act 1994 (c.39) 
 
 
Environment Act 1995 (c.25) 
 
 
 
Criminal Procedure (Consequential 
Provisions) (Scotland) Act 1995 
(c.40) 
 
Debt Arrangement and Attachment 
(Scotland) Act 2002 (asp 17) 
 
Smoking, Health and Social Care 
(Scotland) Act 2005 (asp 13) 
 
Housing (Scotland) Act 2006 (asp 1) 
 

 
 
In section 79(7), in the definition of “local 
authority”, the words “, subject to subsection (8) 
below,”; and in subsection (8), the words from 
“or” in the first place where it occurs to “part of a 
port,” and the words “, port local authority or joint 
port local authority, as the case may be,”. 
 
Schedule 13, paragraph 2. 
 
 
In section 61, subsection (2); and in subsection (4) 
the words “port health authority or”, in each place 
where they occur, and “authority or”. 
In section 64(1), the definition of “port health 
authority”. 
 
In section 33(3)(e), the words from “and a port 
local authority” to the end. 
 
Schedule 13, paragraphs 9 and 26. 
In schedule 14, the entry relating to the Health 
Services and Public Health Act 1968. 
 
Schedule 17, paragraph 2(c). 
In schedule 24, the entries relating to the Public 
Health (Scotland) Act 1897. 
 
In schedule 2, Part 3, the entry relating to the 
Public Health (Scotland) Act 1945. 
 
 
Schedule 3, paragraph 9. 
 
 
Section 36. 
Schedule 2, paragraph 1. 
 
Section 173(2)(b)(i). 

 
PART 2 

REVOCATIONS 

Enactment Extent of revocation 
Public Health (Aircraft) (Scotland) 
Regulations 1971 (S.I. 1971/131) 
 
Public Health (Ships) (Scotland) 

The whole Regulations. 
 
 
The whole Regulations 

5 

10 

15 

20 

25 

30 

35 
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Part 2—Revocations 
 

Enactment Extent of revocation 
Regulations 1971 (S.I. 1971/132) 
 
National Health Service (Designated 
Medical Officers) (Scotland) 
Regulations 1974 (S.I. 1974/470) 
 
Public Health (Ships) (Scotland) 
Amendment Regulations 1974 (S.I. 
1974/1008) 
 
Public Health (Aircraft) (Scotland) 
Amendment Regulations 1974 (S.I. 
1974/1017) 
 
Public Health (Ships) (Scotland) 
Amendment Regulations 1978 (S.I. 
1978/369) 
 
Public Health (Aircraft) (Scotland) 
Amendment Regulations 1978 (S.I. 
1978/370) 
 
Public Health (Notification of 
Infectious Diseases) (Scotland) 
Regulations 1988 (S.I. 1988/132) 

 
 
The whole Regulations. 
 
 
 
The whole Regulations. 
 
 
 
The whole Regulations. 
 
 
 
The whole Regulations. 
 
 
 
The whole Regulations. 
 
 
 
The whole Regulations. 

 

5

10

15

20
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SP Bill 3A (revised)-EN                Session 3 (2008) 

 

 

PUBLIC HEALTH ETC. (SCOTLAND) BILL 
[AS AMENDED AT STAGE 2] 

 
—————————— 

  

 REVISED EXPLANATORY NOTES 

 

 

INTRODUCTION 

1. As required under Rule 9.7.8A of the Parliament‘s Standing Orders, these revised 

explanatory notes are published to accompany the Public Health etc. (Scotland) Act as amended 

at Stage 2. The Bill was introduced in the Scottish Parliament on 25 October 2007. 

2. These Explanatory Notes have been prepared by the Scottish Government in order to 

assist the reader of the Bill and to help inform debate on it. They do not form part of the Bill and 

have not been endorsed by the Parliament.   

3. The Notes should be read in conjunction with the Bill. They are not, and are not meant to 

be, a comprehensive description of the Bill. So where a section or schedule, or a part of a section 

or schedule, does not seem to require any explanation or comment, none is given. 

THE BILL – OVERVIEW 

4. The Bill is in 10 Parts.  The main provisions of the Bill are as follows: 

Part 1 – Public Health Responsibilities 

 This sets out the duties of the Scottish Ministers, health boards and local authorities 

to continue to make provision to protect public health in Scotland, without prejudice 

to existing provision in the National Health Service (Scotland) Act 1978. It defines 

―protecting public health‖ in terms of protecting the community, or any part of the 

community, from infectious diseases, contamination or other hazards that constitute a 

danger to human health. Health boards and local authorities are required to designate 

―competent persons‖ to undertake functions assigned to them under the Bill and 

which require professional input at a particular level. The qualifications, training and 

other requirements for competent persons to be able to undertake these functions will 

be set out in regulations.   

 A duty of co-operation is placed on health boards and local authorities in exercising 

the functions under the Bill, and for them to plan, together, for public health 

protection.   

 This Part also sets out the Scottish Ministers‘ powers of intervention if those bodies 

fail to exercise functions in an acceptable manner, including power to direct other 
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persons (or organisations) to undertake the functions, and to direct the allocation of 
resources between them.  

 

Part 2 – Notifiable Diseases, Notifiable Organisms and Health Risk States 

• This Part replaces the current statutory arrangements for the notification of infectious 
diseases and the voluntary reporting of organisms by NHS-related laboratories with a 
statutory notification system of suspected or diagnosed infectious diseases and health 
risk states (to be notified by registered medical practitioners) and the notification of 
organisms by all diagnostic laboratories in Scotland that are focused on human 
infections. The notifiable diseases and organisms are set out in Schedule 1.   

•  This Part allows the Scottish Ministers to vary the list of notifiable diseases, 
organisms and health risk states and all other aspects of notification by regulation. It 
also sets out the penalties for non-reporting.    

 

Part 3 – Public Health Investigations 

• This Part defines a “public health investigation” and sets out the powers available to 
investigators who may be appointed by the Scottish Ministers, a health board, Health 
Protection Scotland (a division of the Common Services Agency for the Scottish 
Health Service), a local authority or two or more of these persons acting together. 
The powers will only be available in defined circumstances and where there are 
reasonable grounds to suspect that those circumstances are likely to give rise to a 
significant risk to public health.  

• It sets out the offences for this Part of the Bill and the compensation arrangements 
for any loss or damage caused by an investigator or person authorised by an 
investigator in the course of an investigation. 

 

Part 4 – Public Health Functions of Health Boards 

• This Part replaces the powers currently available to local authorities and which relate 
directly to people (on the authorisation of a Designated Medical Officer of the Health 
Board) and assigns them to health boards. It also introduces new powers to health 
boards.   

• Existing powers that are being transferred from local authorities to health boards 
include: the exclusion of persons from work and school (which will also be extended 
to cover wider settings); application to a sheriff for an order for a person to be 
medically examined; and the removal and detention in hospital of a person suffering 
from a serious infectious disease (which will be extended to include contamination). 

• New powers for health boards include the power to restrict persons’ activities in 
order to reduce the spread of contamination and infection; quarantine individuals; 
and to require a person to be disinfected, disinfested or decontaminated, in defined 
circumstances, and where there is a significant risk to public health.  
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• With the exception of exclusion orders and restriction orders, all health board powers 

will be subject to an order from a sheriff, and maintain safeguards with regard to 
personal freedom including the right of appeal, restriction on the duration of the 
orders and regular review of orders. It will be an offence to breach the terms of any 
order. 

 

Part 5 – Public Health Functions of Local Authorities 

• This replaces existing powers of local authorities to order a range of public health 
measures in relation to premises and things, including disinfection, disinfestation and  
decontamination, in order to prevent, or prevent the spread of, infectious disease or 
contamination. 

 

Part 6 – Mortuaries etc. 

• This Part places a statutory duty on health boards to ensure mortuary provision, 
including post-mortem facilities, for hospital-related deaths; and local authorities the 
statutory duty to ensure the provision of mortuary and post-mortem facilities 
(including for Crown Office and Procurator Fiscal Service (COPFS)-instructed post-
mortem examinations) for other deaths. 

• It also replaces current legislation with regard to the handling of dead bodies in order 
to reduce the risk to public health. 

 

Part 7 – International Health Regulations 

• This Part contains a regulation-making power which will allow the Scottish Ministers 
to give effect to the International Health Regulations 2005, as they affect Scotland. 

 

Part 8 – Regulation of provision of Sunbeds 

• This Part regulates the provision of sunbeds. It provides for offences, penalties and 
enforcement. 

 

Part 9 – Statutory Nuisances 

• This Part amends the Environmental Protection Act 1990 (“the 1990 Act”) for Scotland 
to constitute insect infestation, artificial light pollution, and nuisance associated with 
water on land as statutory nuisances for the purposes of Part III of the 1990 Act. It 
introduces a regulation-making power to amend the statutory nuisance regime in the 
future, and enables local authorities to offer a fixed penalty to persons who fail to comply 
with the requirements of an abatement notice served under section 80(1) of the 1990 Act.   
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• The section also amends the Water Services etc. (Scotland) Act 2005 to remedy an 

unforeseen dis-application of the enforcement provisions in Schedule 3 to the 1990 Act 
as regards sewerage nuisance.   

PART 1 

PUBLIC HEALTH RESPONSIBILITIES 

The Scottish Ministers 

Section 1 Duty of Scottish Ministers to protect public health 

5. Subsection (1) requires the Scottish Ministers to continue to make provision, or secure 
that provision is made, for the protection of public health in Scotland.   

6. Subsection (2) defines “protecting public health” as the protection of the community or 
any part of it from infectious diseases, contamination or other such hazards which constitute a 
danger to human health and includes the prevention of, the control of and provision of a public 
health response to such diseases, contamination or other hazards. Contamination is defined in 
subsection (5) as meaning contamination with or by a biological chemical or radioactive 
substance; infectious disease as an illness or medical condition caused by an infectious agent 
(including an organism listed in Part 2 of schedule 1 to the Bill).  

7. Subsection (3) provides that for the purpose of protecting public health, the Scottish 
Ministers may provide assistance, including financial assistance, to any person who exercises 
functions in relation to public health. Subsection (4) states that the duty placed on the Scottish 
Ministers in subsection (1) is without prejudice to the general duties of Scottish Ministers to 
provide a health service and promote the improvement of the health of the people of Scotland as 
outlined in section 1 and 1A of the National Health Service (Scotland) Act 1978.(c29).  

Health boards 

Section 2 Duty of health boards to protect public health 

8. This section requires each health board to continue to make provision, or secure that 
provision is made, for protecting public health in its area, without prejudice to its general duty to 
promote the improvement of the health of the people of Scotland under section 2A of the 
National Health Service (Scotland) Act 1978 (c.29). Functions under the Act are also to be 
construed as functions conferred on health boards by Scottish Ministers under section 2(1) of the 
1978 Act. 

Section 3 Designation of competent persons by health boards 

9. This section places a duty on health boards to designate a sufficient number of persons 
for the purpose of exercising certain functions under the Bill and other enactments, in each 
health board area. Persons designated under this section are to be known as “health board 
competent persons”. Subsection (4) provides that the Scottish Ministers may, by regulations, 
prescribe the persons or classes of persons who may be designated as health board competent 
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persons; the qualifications, training and other requirements to demonstrate competency which 
they must meet; and any other matters relating to the terms and conditions of such a designation 
as Scottish Ministers consider appropriate. The regulations may say that certain functions of 
health board competent persons may only be carried out by those with particular qualifications, 
training or other competency requirements. 

Local authorities 

Section 4 Duty of local authorities to protect public health 

10. This section places a duty on each local authority to continue to make provision, or 
secure that provision is made, for the purpose of protecting public health in its area. 

Section 5 Designation of competent persons by local authorities 

11. Similarly to section 3, section 5 places a duty on local authorities to designate a sufficient 
number of persons for the purpose of exercising certain functions under the Bill and other 
enactments, in each local authority area. Persons designated under this section are to be known 
as “local authority competent persons”.   

12. The Scottish Ministers may, by regulations, prescribe the persons or classes of persons 
who may be designated as local authority competent persons; the qualifications, training and 
other requirements to demonstrate competency which they must meet; and any other matters 
relating to the terms and conditions of such a designation as the Scottish Ministers consider 
appropriate. The regulations may say that certain functions of local authority competent persons 
may only be carried out by those with particular qualifications, training or other competency 
requirements. 

Co-operation and planning 

Section 6 Duty of health boards and local authorities to co-operate 

13. This section places a requirement on health boards and local authorities, in carrying out 
the duties placed on them by this Bill, to co-operate with any relevant person who appears to 
have an interest in or a function relating to the protection of public health. 

14. Subsection (2) defines a “relevant person” as a health board; a special health board; a 
local authority; the common services agency; and the Scottish Ministers. The section is without 
prejudice to existing duties of co-operation set out in section 13 of the National Health Service 
(Scotland) Act 1978 (c.29). 

Section 7 Joint public health protection plans 

15. The section confers a duty on each health board to prepare plans relating to the protection 
of public health in its area as the board considers appropriate. Subsection (2) states that in 
preparing a plan, a health board must consult the relevant local authority.  
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16. The plan must be prepared in accordance with guidance from the Scottish Ministers, and 
can be incorporated within any other plan which the health board is required to prepare under 
any other enactment. There is a duty on the health board which prepares the plan to publish it, 
either as a stand alone document, or as part of any other plan in which it is incorporated. The 
health board is empowered to vary any plan prepared under this section and must then publish it, 
as varied. “Relevant local authority” is defined as the local authority for the area in relation to 
which the board is constituted; or where the area of that health board includes the areas of two or 
more local authorities, is both or all of those authorities. 

Power of Scottish Ministers to intervene 

Section 8 Power to direct health boards and local authorities 

17. This section gives the Scottish Ministers the power to direct a health board or a local 
authority to exercise their public health functions where it is necessary for the purpose of 
protecting public health. This power applies where the Scottish Ministers consider that a health 
board or a local authority has failed, is failing or is likely to fail to exercise the functions 
conferred on it by the Bill or failed, is failing or is likely to fail to exercise them in a manner 
which the Scottish Ministers consider acceptable.  

18. The section sets out what should be specified in any such direction, i.e. the function, the 
period within which the function is to be carried out, or the manner in which it is to be carried 
out and any other conditions imposed by the Scottish Ministers. Subsection (4) allows the 
Scottish Ministers to vary or withdraw any direction made from time to time. 

Section 9 Power to direct that functions be exercised by other persons 

19. Under this section the Scottish Ministers may direct that the functions of a health board or 
a local authority be performed by any other person whether or not they have made a previous 
direction under section 8. However, if a direction to a health board or a local authority has been 
given under section 8, the Scottish Ministers may not give a direction under this section unless 
the period specified in the first direction has expired or that direction has been withdrawn.  

20. Subsection (3) sets out the persons that may be specified in a direction by the Scottish 
Ministers, namely a health board, the common services agency, a local authority, an employee of 
these bodies, a member of staff of the Scottish Administration or any other person the Scottish 
Ministers consider appropriate.  

21. Subsection (4) specifies the information that must be contained in a direction under this 
section, that is the functions to which it applies, the person receiving the direction, the period for 
which that person is to perform the duties, the extent to which it will be performed, and any other 
conditions imposed by the Scottish Ministers as they consider appropriate. Subsection (5) allows 
the Scottish Ministers to vary or withdraw a direction.   

Section 10 Directions under section 9(1): supplementary 

22. Subsection (1) provides that anything done or omitted to be done by a person or body 
exercising a function as a result of a direction under section 9 remains the responsibility of the 
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health board or local authority whose function it is. A person dealing in good faith and for value 
with a person exercising a function under a direction does not have to check whether the person 
exercising the function is doing so in accordance with the terms of the direction. Unless it is 
specified otherwise in the direction, the health board or local authority that is the subject of the 
direction must remunerate and pay the expenses of, and any other costs reasonably incurred by, 
the person exercising the function.  

Section 11 Power to direct allocation of resources 

23. This section allows the Scottish Ministers, if they are satisfied that it is necessary to do 
so, to direct resources between health boards, between local authorities and between health 
boards and local authorities, in connection with the performance by the recipient board or 
authority of its functions relating to the protection of public health. 

 

PART 2 

NOTIFIABLE DISEASES, NOTIFIABLE ORGANISMS AND HEALTH RISK STATES 

Notifiable diseases and organisms 

Section 12 Lists of notifiable diseases and notifiable organisms 

24. This section defines “notifiable disease” and “notifiable organism” as a disease and 
organism listed in Part 1 and Part 2 of schedule 1 respectively. It states that the Scottish 
Ministers may amend any of the lists in schedule 1 by regulation, including by adding or 
removing items from the list. A disease or organism may be added by regulation if the Scottish 
Ministers are satisfied that it is likely to give rise to a significant risk to public health and having 
regard to whether the disease is serious (or in the case of an organism, whether the organism 
would cause a serious disease) and easily transmissible through casual contact. 

Duties to notify 

Section 13 Notifiable diseases: duties on registered medical practitioners 

25. This section places a duty on a registered medical practitioner who has reasonable 
grounds to suspect that a patient has a notifiable disease, to notify the health board of that area in 
writing not later than 3 days after forming the suspicion. The notification must include the 
patient’s name, address and postcode, occupation and the name, address and postcode of the 
patient’s place of work or education (if considered relevant by the practitioner), patient’s sex, 
date of birth, the disease which the patient has and the patient’s NHS identifier. The NHS 
identifier means the community health index number, or where that is not known, the NHS 
identification number. Where both are unknown, any other number or indicator used from time 
to time to identify a patient individually will suffice. 

26. A registered medical practitioner who has reasonable grounds to suspect a notifiable 
disease and who considers that the case is urgent must orally notify the health board as soon as 
possible. The registered medical practitioner must have regard to the following factors when 
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considering whether a case is urgent or not: the nature of the disease, the ease of transmission of 
that disease, the patient’s circumstances (such as the patient’s age, sex and state of health), and 
any guidance issued by the Scottish Ministers.  

27. This section allows a registered medical practitioner not to notify if there are reasonable 
grounds to believe that another registered medical practitioner has complied with the notification 
requirement under this section or section 14 in respect of the patient. 

Section 14 Health risk states: duties on registered medical practitioners 

28. This section places a duty on a registered medical practitioner who has reasonable 
grounds to suspect that a patient has been exposed to a health risk state to notify the health board 
of that area in writing no later than 3 days after forming the suspicion. The notification must 
include the patient’s name, address and postcode, occupation and the name, address and 
postcode of the patient’s place of work or education (if this is considered relevant by the 
practitioner), patient’s sex, date of birth, the health risk state to which the person has been 
exposed and the patient’s NHS identifier. 

29. A registered medical practitioner who has reasonable grounds to suspect that a patient has 
been exposed to a health risk state and considers that the case is urgent must orally notify the 
health board as soon as possible. In determining whether the case is urgent, the practitioner must 
have regard to the nature of the health risk state, the nature of the exposure to that state, the 
patient’s circumstances (such as the patient’s age, sex and state of health) and any guidance 
issued by the Scottish Ministers. This section allows a registered medical practitioner not to 
notify if there are reasonable grounds to believe that another registered medical practitioner has 
complied with this section or section 13 in respect of the patient. 

30. This section defines a health risk state as meaning a highly pathogenic infection (i.e. an 
infection highly likely to cause a serious disease), or exposure to any contamination, poison or 
other hazard that is a significant risk to public health. A patient’s exposure to a health risk state 
means either physical contact with or contamination by a health risk state or physical contact 
with or contamination by a person who, or an object which, has been in physical contact with, or 
been contaminated by a health risk state. 

Section 15 Notifiable diseases and health risk states: duties on health boards 

31. This section places a duty on a health board which receives notification of a disease or 
health risk state (under section 13 or 14) from a registered medical practitioner either orally or in 
writing, relating to a patient who usually resides within that area, to send a return in writing to 
the Common Services Agency. The return must contain the information received or known for 
each patient including postcode, occupation, sex, date of birth, the suspected disease or health 
risk state to which the patient has been exposed, and the patient’s NHS identifier. The return is to 
be sent no later than the end of the week in which the information is received; or, if this is not 
practicable, as soon as practicable thereafter. 

32. Subsection (4) states that where the notification received by a health board relates to a 
person who does not usually reside in that area, the health board must transmit the patient’s 
information to the health board for the area in which the person usually resides. Subsection (5) 
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sets out that when a health board receives information from another health board by virtue of 
subsection (4), it must send a return in writing to the Common Services Agency no later than the 
end of the week following receipt of the notification.  

Section 16 Notifiable organisms: duties on directors of diagnostic laboratories 

33. This section places a duty on the director of a diagnostic laboratory, as defined, where the 
laboratory identifies a notifiable organism, to provide written confirmation of the organism to the 
relevant health board and the Common Services Agency, no later than 10 days after 
identification. If the director of the diagnostic laboratory considers that the case is urgent, the 
director must orally notify the relevant health board as soon as possible. In determining whether 
a case is urgent, the director must have regard to the nature of the organism, the nature of the 
disease which that organism causes, the ease of transmission of that disease or organism, the 
patient’s circumstances (such as the patient’s age, sex and state of health, where known), and any 
guidance issued by the Scottish Ministers. 

34. For the purposes of subsection (1), a diagnostic laboratory identifies a notifiable organism 
where the laboratory identifies the organism itself or the organism is identified by another 
laboratory under an arrangement with that diagnostic laboratory. This will include identification 
of organisms made by laboratories outwith Scotland. In these cases, the day of identification for 
the purposes of notification will be the day on which the first diagnostic laboratory becomes 
aware of the identification by the other laboratory. 

35. The “relevant health board” in this section means the health board in whose area the 
diagnostic laboratory is situated. Where a health board receives notification from the director of 
a diagnostic laboratory and the information relates to a person who does not usually reside in that 
area, the information must be transmitted to the health board for the area in which the person 
usually resides. 

36. This section defines the director of a diagnostic laboratory as a clinical microbiologist, 
consultant pathologist or other registered medical practitioner or other person, in charge of a 
diagnostic laboratory, thus providing that the role of director of a diagnostic laboratory can be 
fulfilled by a person with a non-medical background. 

Offences 

Section 17 Notifiable organisms: offences 

37. This section states that it is an offence (as outlined in section 100 of the Bill) for the 
director of a diagnostic laboratory to fail without reasonable excuse to comply with the duty of 
notification. Where the director of a diagnostic laboratory commits an offence and is employed 
by a body corporate, the body corporate also commits the offence. In proceedings for an offence 
under this section, it is a defence for the accused director of a diagnostic laboratory to prove that 
all due diligence was exercised and all reasonable steps taken to avoid committing the offence. 
For the accused body corporate, it is a defence to prove that the body corporate (or its employee 
or agent) exercised all due diligence and took all reasonable steps to avoid committing the 
offence.  
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Supplementary provision 

Section 18 Electronic notification 

38. This allows a registered medical practitioner, a health board or the director of a diagnostic 
laboratory to use electronic means (such as e-mail) to satisfy the notification requirements. The 
electronic document must be capable of being reproduced in legible form and is taken to be 
received on the day of transmission. 

Section 19 Notifiable diseases etc.: further provision 

39. This section allows the Scottish Ministers to make provision, by regulations, as to the 
way in which notification is to be made, including the way in which the information is to be 
provided and the manner in which the authenticity or integrity of any electronic communication 
may be established. The way in which information is to be provided may include: the person by 
whom it is to be provided; the person to whom it is to be provided; the nature of the information 
to be provided; the form and manner in which it is to be provided; and the time by which the 
information is to be provided. Regulations made under this section may modify any enactment, 
including this Bill. 

 

PART 3 

PUBLIC HEALTH INVESTIGATIONS 

Public health investigations 

Section 20 Public health incidents 

40. This defines the meaning of a public health incident as existing if a person has an 
infectious disease or there are reasonable grounds to suspect that a person has such a disease; or 
a person has been exposed to an organism that causes an infectious disease or there are 
reasonable grounds to suspect that a person has been so exposed; or a person is contaminated or 
there are reasonable grounds to suspect that a person is contaminated; or a person has been 
exposed to a contaminant or there are reasonable grounds to suspect that a person has been so 
exposed; or any premises or any thing in or on premises is infected, infested or contaminated, or 
there are reasonable grounds to suspect that any premises or thing is so infected, infested or 
contaminated; and there are reasonable grounds to suspect that the circumstance is likely to give 
rise to a significant risk to public health. 

Section 21 Public health investigations 

41. This defines a public health investigation and outlines who may carry out such an 
investigation. Subsection (2) provides that the Scottish Ministers, a health board competent 
person, the Common Services Agency, a local authority competent person, or two or more of 
these acting together, may appoint a person to carry out public health investigations and that 
person will be known as an investigator. A health board competent person or a local authority 
competent person may also be appointed as an investigator. Subsection (3) enables the public 
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health investigator to exercise the powers relating to entry to premises in section 22, other 
investigatory powers in section 23, and powers to ask questions in section 24. 

Investigators’ powers 

Section 22 Powers relating to entry to premises  

42. This section sets out the powers an investigator may exercise to enter premises when it is 
considered necessary for the purpose of a public health investigation. Subsection (1) states that 
the use of the powers of entry in relation to dwelling houses are subject to section 26. The 
section allows an investigator to enter any premises which that investigator has reason to believe 
is necessary to enter, to take any other authorised person with him (including a constable, if there 
is reasonable cause to expect any serious obstruction in obtaining access); it allows an 
investigator to take any equipment or materials with him which might be necessary to the 
investigation; to make such examination and investigation that may be necessary in the 
circumstances; and to direct that any premises or anything in them be left undisturbed for as long 
as may be necessary for the purpose of the examination. 

43. Subsection (2) places an obligation on an investigator who uses these powers to enter 
unoccupied premises to leave the premises as effectively secured against unauthorised entry as 
the investigator found them.  

Section 23 Other investigatory powers 

44. Subsection (1) sets out, in some detail, the powers being made available to public health 
investigators. The investigator may take measurements and photographs, make recordings which 
are considered necessary for the investigation, obtain and take samples of any articles or 
substances found in or on the premises and of the air, water or land in or on the premises or in 
their vicinity.  

45. The investigator also may  dismantle or test any article or substance found in the premises 
under investigation which appears to be the cause of the public health incident, but may not 
damage or destroy it unless necessary. Where this power is proposed to be used, the person 
responsible for the premises being investigated may request that the action be taken in his or her 
presence. In addition, the investigator must consult appropriate persons on the premises to 
determine what dangers there may be in taking this action.  

46. The investigator may ask for the production of any records (including electronic ones) 
which are necessary for the purposes of an investigation and inspect and take copies of the 
records. Such information includes that which may not be in the possession of the person, but 
which it is reasonable to require that the person obtain for this purpose. This does not compel 
any person to produce a document which that person would be entitled to withhold, on grounds 
of legal privilege, unless on an order for the production of documents in an action of the Court in 
Session. The investigator may make such examination and investigation as may in the 
circumstances be necessary. 
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Section 24 Power to ask questions 

47. This section provides further detail on the power of investigators to require any person to 
answer such questions as the investigator sees fit. A person required to answer questions may 
nominate one other person to be present during questioning. The only persons who may be 
present during such questioning are the person (if any) nominated by the person being 
questioned and any other person authorised by the investigator to be present.  

48. The section also states that no answer given by a person being questioned under these 
powers is admissible in evidence against that person in any criminal proceedings.  

Section 25 Supplementary 

49. This section provides that an investigator may also require facilities and assistance from 
any person in relation to any matter or thing which is under that person’s control or in respect of 
which the person has responsibilities.  

50. Subsection (3) enables the Scottish Ministers, by regulation, to give additional powers to 
investigators as they consider necessary. Subsection (5) states that powers outlined in this Part 
are without prejudice to any other powers conferred on an investigator by this Act or any other 
enactment, or by any rule of law. 

Section 26 Entry to dwellinghouses 

51. This section places conditions on the powers of entry of an investigator proposing to 
enter a dwellinghouse. The first is that the investigator must give 48 hours’ notice of the 
proposed entry to the occupier of the dwellinghouse. The second is that the dwellinghouse may 
only be entered if the apparent occupier has consented or a warrant has been issued under section 
27. However, these conditions do not apply where the investigator considers, on reasonable 
grounds, that there is an emergency, as defined in section 28. 

Section 27 Public health investigation warrants 

52. This section sets out the circumstances in which a sheriff or a justice of the peace may 
grant a warrant for the purposes of a public health investigation. Subsection (1) lists the 
conditions which must be satisfied before a warrant is granted: that the power to enter the 
premises has been refused or is expected to be refused; the premises are unoccupied; the 
occupier is temporarily absent and there is urgency; or an application for admission to the 
premises would defeat the object of the investigation.  

53. Subsection (2) states that the sheriff or justice of the peace who receives an application by 
an investigator may authorise the power of entry and the conditions to which they are subject. 
The sheriff or justice of the peace may then authorise the investigator to exercise the power in 
relation to those premises according to the warrant and to take any other authorised person 
including a constable if serious obstruction is expected on entry to the premises as well as any 
equipment or material required for the purpose for which the power of entry is being exercised. 
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54. Subsection (3) specifies that a sheriff or justice of the peace must not issue a warrant 
authorising entry to a dwellinghouse unless the condition requiring 48 hours’ notice has been 
satisfied and the period of notice has expired. A warrant under this section continues in force 
until the purpose for which the warrant is issued is fulfilled. 

Section 28 Use of powers in emergencies 

55. If an investigator, who is entitled to enter premises under section 22, considers there may 
be an emergency, the premises may be entered at any time, using reasonable force. The 
investigator need not satisfy the conditions set out in section 26 (entry to dwellinghouses) nor 
apply for a warrant. The investigator on entering any premises under this section may take any 
other authorised person including a constable if serious obstruction is expected on entry to the 
premises as well as any equipment or material required for the purpose for which the power of 
entry is being exercised. The investigator may also direct that the premises and anything in or on 
them may be left undisturbed for as long as the investigator considers appropriate.  

56. This section defines an “emergency” as existing if there is a significant risk to public 
health and the nature of that risk is such that immediate action is necessary to verify the 
existence of the risk; to determine the cause of the risk; or to take action to prevent, or prevent 
the spread of, infectious diseases or contamination. 

Offences 

Section 29 Public health investigation offences 

57. Subsection (1) lists the offences under this Part of the Bill and provides that the defence 
of reasonable excuse is available for these offences. Subsection (2) sets out the additional 
available defence in line with other parts of the Bill, whereby it is a defence if the person is able 
to prove that they exercised all due diligence and took all reasonable steps to avoid committing 
the offence. Subsection (3) states that where a person (such as a body corporate) commits an 
offence due to another person’s act or omission, the body corporate may be prosecuted even if 
the other person is not (and links with section 100).  

Compensation 

Section 30 Public health investigations: compensation 

58. Compensation will be paid for any loss or damage caused by an investigator or any other 
authorised person in exercising powers as part of a public health investigation, unless the loss or 
damage is due to the fault of the person who sustained it and unless the unoccupied premises that 
have been investigated have not been left secure. The person responsible for paying 
compensation for any damage or loss caused by investigators or those authorised by the 
investigator under this part of the Bill is the employer of the investigator or the authorised person 
as the case may be. A single arbiter appointed by agreement between the parties to the dispute, 
or, if agreement cannot be reached, by the President of the Lands Tribunal for Scotland will 
settle any dispute as to a person’s entitlement to compensation and the amount of such 
compensation.  
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PART 4 

PUBLIC HEALTH FUNCTIONS OF HEALTH BOARDS 

Duty to give explanations 

Section 31 Duty of health boards to give explanation for need for action 

59. This section provides that where a health board is proposing to take any action under 
sections 33, 39, 41 and 44, or where a health board competent person is proposing to take any 
action under sections 37 and 38, known as a “relevant action” in respect of a person, the health 
board or health board competent person is required to explain such action to that person. The 
explanation should convey that there is a significant risk to public health, the nature of that risk 
and why the board finds it necessary to take the proposed action. In the event that an explanation 
cannot be given before the relevant action is taken, the health board must, as soon as reasonably 
practicable after taking action and in so far as it is reasonably practicable to do so, give the 
explanation. If the person is incapable of understanding the explanation, for whatever reason, 
explanations should be given to any person having parental responsibilities and parental rights 
(in respect of those under 16) and in other cases to any guardian, welfare attorney or any other 
person appointed or having authority to intervene in the affairs of the person. 

Section 32 Relevant actions  

60. This section defines the relevant actions to which section 31 applies. These are 
applications for orders to do any of the following: require a person to be medically examined; 
require a person to be quarantined; require a person to be detained in hospital; require a person to 
be removed and detained in hospital; require a person to be detained in hospital under 
exceptional detention order. Relevant actions also include the making by a health board 
competent person of an order excluding a person from specified places or from carrying on 
specified activities. 

Medical examinations 

Section 33 Application to have person medically examined 

61. This section deals with applications to the sheriff for orders to have a person medically 
examined. In subsection (1) a health board is empowered to make such an application where it 
knows or suspects that a person in their area has an infectious disease; has been exposed to an 
infectious organism which causes such a disease; is contaminated or has been exposed to a 
contaminant and where it appears to the health board that as a result there is, or may be, a 
significant risk to public health; and it is necessary, to avoid or minimise that risk, for the person 
to be medically examined.  

62. Subsection (3) outlines the matters which need to be specified in the application to the 
sheriff which include the nature of the examination the health board proposes to be carried out, 
why the health board considers it necessary, who will carry out the examination and whether an 
explanation has been provided. All applications must include a certificate from the health board 
competent person certifying the need for the medical examination, and that the person meets the 
criteria set out in subsection (1). 
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Section 34 Order for medical examination 

63. This section sets out the circumstances in which a sheriff may grant an order authorising 
a health care professional to medically examine the person to whom the application under 
section 33 relates. Subsection (1) requires the sheriff to be satisfied with the matters under 
subsection (2). Those include the fact than an explanation under section 31 was given, or, where 
no such explanation was given, it was not reasonably practicable to do so. Subsection (4) 
prescribes that a medical examination authorised under this section must be carried out within 7 
days of the order being made. Subsection (4A) states that if an appeal is made (under section 
57B(1)) before the medical examination is carried out, the order is suspended, and no account is 
taken of the period during which the order is suspended in calculating the 7 days within which 
the medical examination must take place. The order must specify the person to whom it applies 
and the class or classes of health care professional who will carry out the examination. The 
sheriff may also make provision in the order about such other matters as is considered 
appropriate (subsection (3)). The order must be notified to the person to whom it applies and be 
notified to any person to whom an explanation was given under section 31 and any other person 
the sheriff considers appropriate. 

Section 35 Medical examination: least invasive and least intrusive procedures 

64. Subsection (1) sets out that a health care professional authorised to undertake a medical 
examination under section 34 must not use invasive or intrusive procedures unless they are 
necessary to achieve the purpose for which the examination is being carried out.  However, if 
that professional needs to carry out such procedures, the least invasive and least intrusive 
procedures practicable must be used.  

65. Subsection (2) lists the medical procedures which are not considered to be invasive for 
this part of the Bill.  

Section 36 Medical examination of groups 

66. Subsection (1) states that where a health board is satisfied that the conditions relating to 
the need for a medical examination of a person have been met and the person is one of a group of 
two or more persons, the health board may apply to the sheriff for an order relating to all of the 
persons in the group and for each member of the group to be medically examined, in order to 
avoid or minimise a significant risk to public health.  

67. Subsection (2) sets out the duty to provide explanations and explains that the application 
to the sheriff applies in relation to the group as a whole. In addition, the competent person must 
certify that it is necessary, to avoid or minimise an actual or anticipated risk to public health, for 
all the persons in the group to be medically examined. The sheriff may grant the order in relation 
to the group if the conditions relating to the need for a medical examination apply in relation to 
at least one member of the group, and that explanations were given to each member of the group 
before the application for the order was made unless, as specified in section 31 (5) the risk to 
public health was such that the application had to be made urgently. 
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Exclusion orders and restriction orders 

Section 37 Exclusion orders 

68. This section allows a health board competent person to make an “exclusion order” which 
will exclude a person from any place or type of place specified in the order, and impose such 
conditions (if any) on the person as the competent person considers appropriate. Subsection (1) 
provides that an exclusion order may be made where the health board knows that a person in its 
area has an infectious disease, has been exposed to an organism which causes such a disease, is 
contaminated or has been exposed to a contaminant. In addition the health board must consider 
that there is a significant risk to public health and it is necessary to exclude that person from 
certain places to avoid or minimise that risk. 

69. Under subsection (3), before making an exclusion order, the health board competent 
person must be satisfied that the criteria set out in subsection (1) have been met and have regard 
to imposing the least restrictive order necessary to protect public health.  

70. Subsection (4) sets out what must be specified in an exclusion order: the person to whom 
it applies, the places from which the person is excluded, and any conditions being imposed. The 
subsection also specifies that the order must be served on the person to whom it applies and be 
notified to any person who was given an explanation under section 31, as well as to anyone else 
whom the competent person considers appropriate. In the case of an exclusion order stopping a 
child from attending school, for example, that might be the head teacher. An exclusion order 
may not specify a person’s own place of residence as a place from which that person can be 
excluded. The exclusion order comes into effect from the time it is served on the person to whom 
it applies. 

Section 38 Restriction orders 

71. This section allows a health board competent person to make a “restriction order” which 
will prohibit a person from carrying on any activity specified in the order, and impose such 
conditions (if any) on the person as the competent person considers appropriate. The section 
applies only where the health board knows that a person in its area has an infectious disease, has 
been exposed to an organism which causes such a disease, is contaminated or has been exposed 
to a contaminant. Restriction orders can be made only where the health board considers that 
there is a significant risk to public health and it is necessary for the person to be prohibited from 
carrying on certain activities to avoid or minimise that risk. 

72. The health board competent person must be satisfied that all the required criteria are met 
and have regard to imposing the least restrictive order necessary to protect public health.  

73. Subsection (4) sets out what must be specified in a restriction order: the person to whom 
it applies, the activity or type of activity which the person is prohibited from carrying on, and 
any conditions being imposed. The subsection also specifies that the order must be served on the 
person to whom it applies and be notified to any person who was given an explanation under 
section 31, as well as to anyone else whom the competent person considers is appropriate. The 
restriction order comes into effect from the time it is served on the person to whom it applies.  
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Quarantine  

Section 39 Application to have person quarantined 

74. This section deals with applications to the sheriff for an order to require a person to be 
quarantined in their home or other setting, other than a hospital. A health board may make such 
an application where it knows or suspects that a person in its area has an infectious disease, has 
been exposed to an organism which causes such a disease, is contaminated or has been exposed 
to a contaminant. Applications can only be made where there is a significant risk to public health 
and it is necessary to avoid or minimise any risk for that person to be quarantined. 

75. Subsection (3) sets out that the application must specify: the person to whom the order 
will apply; why the board considers it necessary for the person to be quarantined; the place in 
which the person is to be quarantined; the steps (if any) in section 46 which the board considers 
it is necessary to take in relation to the person; the conditions (if any) which are to be applied, 
that an explanation has been given under section 31 (or if no explanation was given, the reason 
why); and any responses made to the explanation. The application must be accompanied by a 
certificate, signed by the health board competent person, indicating satisfaction that the criteria 
for the making of the application have been met.  

Section 40 Quarantine orders 

76. This section sets out the circumstances in which a sheriff may grant a quarantine order 
and what that order must contain. The sheriff must be satisfied that the criteria for a quarantine 
order have been met. The order will authorise the person to be quarantined in the place specified 
in the order and the taking of such steps (if any) in section 46 which the sheriff considers 
appropriate. The sheriff may also impose such conditions in relation to the quarantine as is 
considered appropriate. Where the person is not in the place specified, a constable, an officer of 
the health board or local authority, or any other person authorised by the sheriff may remove the 
person to that place. 

77. Subsection (5) lists the kinds of conditions which may be imposed by a quarantine order. 
These include: those who may have access to the place of quarantine and for what purposes; 
those who may have access to the quarantined person and for what purpose; and any conditions 
relating to the welfare of the quarantined person. The list is not intended to be exhaustive.   

78. Subsection (6) sets out what must be specified in a quarantine order: the person to whom 
it applies; the place where the person is to be quarantined; the period for which the person is to 
be quarantined, up to a maximum of three weeks; the steps (if any) under section 46 which may 
be taken; and any conditions imposed on the person. The order must be notified to the person to 
whom it applies,  any person to whom an explanation was given under section 31, and any other 
person whom the sheriff considers appropriate.  

79. Health boards can apply to extend the duration of the order (section 49) and to vary the 
steps authorised or conditions imposed by the order (section 50). 
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Removal to and detention in hospital 

Section 41 Application to have person detained in hospital 

80. This section deals with applications to the sheriff for an order to have a person detained 
in hospital. A health board may make such an application where it knows that a person in its area 
has an infectious disease or is contaminated, where there is a significant risk to public health and 
it is necessary, to avoid or minimise that risk, for the person to be detained in hospital. An 
application can be made for the person to be removed and detained in hospital, if not in hospital 
already, or to be detained there, if the person is there already. Such an order is referred to as a 
“short term detention order”. 

81. Subsection (4) sets out what must be specified in the application: the person to whom the 
order will apply; why the health board considers it necessary for the person to be detained in 
hospital; the hospital in which it is proposed to detain the person; the steps (if any) in section 46 
that the board considers it is necessary to take in respect of the person; confirmation that an 
explanation has been given under section 31 (or if no explanation was given, the reason why); 
and any responses made to the explanation. The application must be accompanied by a 
certificate, signed by the health board competent person, indicating satisfaction that the criteria 
for the making of the application have been met.  

Section 42 Order for removal to and detention in hospital 

82. This section provides the circumstances in which a sheriff may grant an order for removal 
and detention in hospital and what that order must contain. The sheriff must be satisfied that the 
criteria for a removal and detention order have been met. The order authorises a constable, an 
officer of the health board or local authority or any other person the sheriff considers appropriate 
to remove the person to the hospital specified in the order; to detain the person in hospital for a 
period not exceeding three weeks; and the taking of steps (if any), set out in section 46, as is 
considered appropriate. 

83. Subsection (4) sets out what an order under this section must specify: the person to whom 
it applies; the hospital to which the person is to be taken (and in which the person is to be 
detained); the period for which the person is to be detained, up to a maximum of three weeks; 
and the steps (if any) to be undertaken as set out in section 46. The order must be notified to the 
person to whom it applies, any person to whom an explanation was given under section 31, and 
any other person whom the sheriff considers appropriate. Subsections (5) and (6) grant a power 
of entry, including the use of reasonable force, and permit the power to be exercised at any time. 

Section 43 Order for detention in hospital 

84. This section provides the circumstances in which a sheriff may grant an order for 
detention in hospital and what that order must contain. The sheriff must be satisfied that the 
criteria for a detention order have been met. The order can authorise the detention of a person in 
hospital for a maximum period of three weeks and the taking of steps (if any) set out in section 
46 as the sheriff considers appropriate. 

85. Subsection (4) sets out what an order under this section must specify: the person to whom 
it applies; the hospital in which the person is to be detained; the period for which the person is to 
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be detained; and the steps (if any) to be undertaken as set out in section 46. The order must be 
notified to the person to whom it applies, any person to whom an explanation was given under 
section 31, and any other person whom the sheriff considers appropriate. 

86. Health boards can apply to extend the duration of the order (section 49) and to vary the 
steps authorised or conditions imposed by the order (section 50) 

Section 44 Application where long term detention in hospital necessary 

87. This section sets out the procedures whereby a health board may apply to the sheriff for 
an “exceptional detention order”. This is where the person is detained in hospital under an order 
granted under section 42 or 43 and the health board is satisfied that the criteria under which the 
order was granted continue to apply; it continues to be necessary for the person to be detained in 
hospital to avoid or minimise a significant risk to public health; and it is necessary for that 
person to be detained for a longer period than permitted under those orders.  

88. Subsection (4) states that the application must specify: the person to whom the order will 
apply; why the board considers it necessary for the person to continue to be detained in hospital 
and for a period longer than that permitted under a short term order; the hospital in which it is 
proposed to detain the person; the steps, if any, in section 46 which the health board considers it 
is necessary to take in respect of the person; that an explanation has been given under section 31 
(or if no explanation was given, the reason why); and any responses made to the explanation. 
The application must be accompanied by a certificate, signed by a competent person from a 
different health board to the one which made the original application, indicating satisfaction that 
the criteria for the making of the application have been met.  

Section 45  Exceptional detention order 

89. This section provides the circumstances in which a sheriff may grant an exceptional 
detention order and what that order must contain. The sheriff must be satisfied that the criteria 
for an exceptional detention order have been met and that the health board has fulfilled the 
conditions set out in section 44 regarding applications. The order will authorise the continued 
detention of a person in hospital and the taking of steps (if any) set out in section 46 as the 
sheriff considers appropriate. 

90. Subsection (4) sets out what an exceptional detention order must specify: the person to 
whom it applies; the hospital in which the person is to be detained; the period for which the 
person is to be detained, up to a maximum of 12 months; and the steps (if any) to be undertaken 
as set out in section 46. The order must be notified to the person to whom it applies, any person 
to whom an explanation was given under section 31, and any other person whom the sheriff 
considers appropriate.  
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Quarantine and detention: steps that may be taken 

Section 46 Authorised steps 

91. This section sets out authorised steps which may be taken under a quarantine order, a 
short term detention order or an exceptional detention order. These are disinfection, 
disinfestation and decontamination. 

Section 47 Authorised steps: least invasive and least intrusive procedures 

92. This section provides that where any of the steps mentioned in section 46 have been 
authorised under a quarantine, short term detention or exceptional detention order, the health 
care professional authorised to carry out the steps must not use invasive or intrusive procedures 
unless it is considered that the procedures are necessary to achieve the purpose for which the step 
is being taken. Where there is a need to carry out such procedures the health care professional 
must use the least invasive and least intrusive procedures practicable.  

Variation and extension of orders 

Section 48 Variation of exclusion and restriction orders 

93. This section provides that, where a person is subject to an exclusion or restriction order, a 
competent person of the appropriate health board may, if considered appropriate, modify the 
orders. In the case of an exclusion order, the order may be modified by varying the place or type 
of place from which the person is excluded. In the case of a restriction order, the order may be 
modified by varying the activity or type of activity which the person is prohibited from carrying 
on. The competent person may also impose conditions, where none existed in the original orders, 
and modify the conditions by adding, varying or removing a condition, where they had been 
applied. If such modification is made, the competent person must notify the subject of the order 
and any person to whom it was notified of the changes made. 

Section 49 Extension of quarantine and hospital detention orders 

94. The section provides that where a person is subject to a quarantine, short term detention 
or exceptional detention order, the health board may apply to the sheriff for an extension to the 
order. The application must be made by the health board before the period specified in the 
current order expires. An application must include a certificate from a health board competent 
person in accordance with subsection (2B).  

95. Before granting an extension of the order, the sheriff must be satisfied that the criteria for 
the order still apply. If satisfied, the sheriff may grant, in the case of a quarantine or short term 
detention order, an extension for a further three weeks, up to a maximum continuous period of 
12 weeks; or, in the case of an exceptional detention order, an order extending the order for a 
further period up to a maximum continuous period of 12 months. An order may be extended on 
more than one occasion. 
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Section 50 Application for variation of quarantine and hospital detention orders 

96. This section provides that a health board, if it considers it appropriate, may apply to the 
sheriff for an order modifying a quarantine, short term detention or exceptional detention order.  

97. Subsection (3) sets out what must be specified in such an application: the order which it 
is proposed to modify; the person to whom it applies; and the modification which it is proposed 
to make. An application must include a certificate from a health board competent person in 
accordance with subsection (4). 

Section 51 Variation of quarantine and hospital detention orders 

98. Subsection (1) provides that a sheriff may, if satisfied that the conditions for making a 
quarantine, short term detention or exceptional detention order continue to apply, make an order 
modifying the order to which the application relates. In the case of a quarantine order, the place 
in which the person is to be quarantined may be modified, and conditions may be added, varied 
or removed. In the case of a short term detention order or an exceptional detention order, the 
hospital in which the person is detained may be varied. In both cases, steps mentioned in section 
46 which are authorised by the order may be added or removed. Orders modified under this 
section are to have effect from the time at which the order under subsection (1) is made. 

99. Subsection (3) provides that where any modification varies the place or hospital in which 
the person is to be quarantined or detained, the order authorises the removal of the person to that 
place or hospital by a constable, an officer of the health board, an officer of a local authority or 
any other person the sheriff considers appropriate, and authorises the person subject to the order 
to be quarantined or detained there.  

100. Subsection (4) sets out that an order granted by the sheriff must specify the person to 
whom the order applies and the modification made. It must be notified to the person to whom the 
order applies, to any person to whom an explanation was given under section 31, and to any 
other person the sheriff considers appropriate. 

Review of orders 

Section 52  Duty to review exclusion and restriction orders 

101. This section places a duty on health board competent persons to keep exclusion and 
restriction orders under review. Regardless of whether the subject of an order has requested a 
review under section 53, the health board competent person must carry out a review during the 
last week of each three-week period to consider whether the conditions under which the order 
was granted continue to apply and whether it continues to be necessary, to avoid or minimise a 
significant risk to public health, for the person to be subject to the order. 

102. If the health board competent person is not satisfied that these conditions continue to 
apply or that it continues to be necessary for the person to be subject to the order, the health 
board competent person must revoke it. 
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Section 53 Duty to keep exclusion and restriction orders under review 

103. This section provides that if a person subject to an exclusion or restriction order requests 
a review of that order, a health board competent person of the appropriate health board must 
consider whether the conditions that resulted in the order still continue to apply and whether it 
remains necessary for the person to be subject to the order. In addition, the health board 
competent person must from time to time consider whether the conditions that resulted in the 
order still continue to apply, and whether it continues to be necessary for the person to be subject 
to the order. If the health board competent person is not satisfied that the conditions that resulted 
in an exclusion or restriction order still continue to apply, then the health board competent 
person must revoke it. 

Section 54 Duty to keep quarantine orders under review 

104. If a person is subject to a quarantine order, this section provides that a duty falls upon a 
competent person of the health board which applied for the order to consider whether the 
conditions that justified the creation of the order continue to apply. This consideration requires to 
be made either at the request of the person subject to the order or simply from time to time. If the 
conditions are no longer met, the order must be revoked.  

Section 55 Duty to keep hospital detention orders under review 

105. This section makes the same provision concerning reviews for persons subject to short 
term or exceptional detention orders as section 54 does in respect of persons subject to 
quarantine orders.  

Compensation 

Section 56 Compensation for voluntary compliance with request 

106. Subsection (1) provides that a health board must compensate any person who suffers any 
loss as a result of voluntarily complying with a request to be quarantined, excluded from certain 
places or prohibited from carrying on certain activities. Such a request must be made by a health 
board in writing and must specify the action required of the person.  

107. Subsection (4) clarifies that compensation is not payable where the loss is attributable to 
the fault of the person claiming the loss. Subsection (5) provides that any dispute as to a person’s 
entitlement to compensation under this section or the amount of compensation is to be 
determined by a single arbiter appointed by agreement between the board and the person 
claiming loss or, if agreement cannot be reached, by the President of the Lands Tribunal for 
Scotland. 

108. Subsection (6) provides that the Scottish Ministers may, by regulations, make further 
provision about compensation to which this section applies. 
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Section 57  Compensation for persons subject to certain orders 

109. Subsection (1) provides that a health board may compensate any person who is subject to 
an exclusion order, restriction order or quarantine order and who incurs any loss caused by 
complying with the order. 

110. Subsection (2) states that compensation is not payable where the loss is attributable to the 
fault of the person claiming the loss. Subsection (3) provides that any dispute as to a person’s 
entitlement to compensation under this section or the amount of compensation is to be 
determined by a single arbiter appointed by agreement between the board and the person 
claiming loss or, if agreement cannot be reached, by the President of the Lands Tribunal for 
Scotland. 

111. Subsection (4) provides that the Scottish Ministers may, by regulations, make further 
provision about compensation to which this section applies. 

Section 57A Recall of orders granted in absence of person to whom application relates 

112. This section applies where a quarantine order, a short term detention order or an 
exceptional detention order is made in the absence of the person to whom the order applies. 

113. Subsection (2) states that a person mentioned in subsection (3) may apply to the sheriff 
for an order recalling the order. Subsection (4) provides that such an application must be made 
before the expiry of 72 hours from when the order to which the application relates was notified 
to the person to whom it applies. Subsection (5) explains that before determining an application 
under this section, the sheriff must give the persons mentioned in subsection (6) the opportunity 
of making representations orally or in writing, and of leading or producing evidence. Subsection 
(7) states that on an application under this section, the sheriff may confirm or revoke the order. 

Appeals 

Section 57B Appeal against order for medical examination 

114. This section sets out the method by which a person may appeal to the sheriff principal 
against an order for medical examination. Subsection (3) provides that an appeal under this 
section must be made before the expiry of 7 days beginning with the day on which the order 
appealed against is made. The sheriff principal may confirm the order for medical examination; 
revoke the order; modify the order; make an order declaring that the order was invalid (in 
situations where the medical examination has been carried out prior to the appeal); or make such 
other order as the sheriff principal considers appropriate. 

115. The decision of the sheriff principal on an appeal under this section is final. 

Section 58 Appeal against exclusion orders and restriction orders 

116. This section sets out the appeal procedures for those subject to exclusion or restriction 
orders. Any person who is subject to an exclusion or restriction order, or a person who has an 
interest in the welfare of such a person, may appeal to the sheriff against the making of the order, 
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any modification of the order under section 48 or a decision of a health board competent person 
under section 52 or 53 not to revoke the order. An appeal under this section must be made within 
14 days of the order being made, the modification being made, or a decision appealed against. 

117. On appeal under this section, the sheriff may confirm the order; modify the order; revoke 
the order or make such other order as is considered appropriate. 

Section 59 Appeal against quarantine and hospital detention orders 

118. This section sets out the appeal procedures for those subject to quarantine, short term 
detention or exceptional detention orders. Any person who is subject to any of these orders, or a 
person who has an interest in the welfare of such a person, may appeal to the sheriff principal 
against the making of the order; in the case of a quarantine order, any condition imposed by the 
order; any steps mentioned in section 46 specified in the order; a decision of the sheriff under 
section 57A confirming the order; the making of an extension order under section 49; the making 
of an order under section 51 modifying the order; or a decision of the health board competent 
person under section 54 or 55 not to revoke the order. An appeal under this section must be made 
within 14 days of the order being made.  

119. On appeal, the sheriff principal may confirm the order; modify the order; revoke the 
order; or make such other order as is considered appropriate. 

Section 59A Exclusion orders and restriction orders: further appeal to sheriff principal 

120. This section sets out that a person who appealed under section 58 may, with the leave of 
the sheriff, appeal against a decision to the sheriff principal. A health board aggrieved by an 
appeal under section 58 may also, with the leave of the sheriff, appeal against a decision to the 
sheriff principal. 

121. Subsection (5) states that an appeal under this section may only be made on the ground 
that the sheriff erred in law, or the decision of the sheriff was not supported by the facts 
established by the sheriff in the appeal. 

122. On an appeal under this section, the sheriff principal may confirm the order, modify the 
order, revoke the order, or make such other order as the sheriff principal considers appropriate. 
The decision of the sheriff principal on an appeal under this section is final. 

Section 60 Appeal to Court of Session 

123. Those persons who were the subject of an appeal decision by the sheriff principal (in the 
case of a quarantine, short term detention or exceptional detention order) may, with the leave of 
the sheriff principal, appeal against that decision to the Court of Session.  

124. Subsection (3) provides that a health board may, with the leave of the sheriff principal, 
appeal against a decision to the Court of Session. Subsection (4) sets out which decisions a 
health board may appeal, that is a decision of the sheriff principal on an appeal under section 59 
to revoke the order appealed against; or to modify the order. 
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125. Subsection (5) provides that an appeal under this section may be made only on the ground 
that the sheriff principal erred in law; or that the decision of the sheriff principal was not 
supported by the facts established by the sheriff or sheriff principal in the appeal. 

126. On appeal, the Court of Session may confirm the order; modify the order; revoke the 
order; or make such other order as the Court considers appropriate. The decision of the Court on 
an appeal under section 60 is final. 

Section 61 Effect of appeal under section 58, 59, 59A or 60 

127. This section states that, notwithstanding an appeal under section 58, 59, 59A or 60, the 
order, modification or decision appealed against has effect. 

Breach of orders and offences 

Section 62 Absconding from quarantine 

128. This section sets out the procedures to be followed where someone subject to a 
quarantine order breaches that order by absconding, either while being removed to the place of 
detention or from that place. 

129. Subsection (2) provides that the absconder may be taken into custody by a constable, an 
officer of the health board, or an officer of a local authority. The quarantined person may be 
detained in a hospital or any other place up to the period specified in the original order. Any 
period during which the person was in breach of the order is to be left out of account in 
calculating that period. 

130. Subsections (6) and (7) provide that a person who may take a quarantined person into 
custody or who may detain that person may enter any premises at any time in which the 
quarantined person is present and use reasonable force in order to gain entry to the premises. A 
person taken into custody under this section and who absconds may be taken into custody again 
and detained under this section. 

131. The detention of a quarantined person under this section does not preclude a health board 
from applying to extend the quarantine order and, where such extension is granted, the 
quarantined person may be removed to the place in which the person is to be quarantined. 

Section 63 Absconding from hospital 

132. This section sets out the procedures to be followed where a person subject to a short term 
detention or exceptional detention order breaches that order by absconding, either while being 
removed to the detention hospital or from the hospital in which the person is detained. 

133. The absconder may be taken into custody by a constable, an officer of the health board or 
an officer of a local authority and returned to hospital for the period specified in the original 
order. Any period during which the person was in breach of the order is to be left out of account 
in calculating that period. Subsection (6) provides that a person who takes a person into custody 
and who returns such person to hospital may enter any premises in which the quarantined person 
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is present. Subsection (7) provides that a person who takes a person into custody may enter any 
premises in which the quarantined person is present at any time and use reasonable force to gain 
entry. A person taken into custody under this section and who absconds may be taken into 
custody again and detained in accordance with this section. 

Section 64 Obstruction 

134. This section states that a person who, without reasonable excuse, intentionally obstructs a 
health care professional authorised to carry out a medical examination under section 34, or 
persons authorised to remove the person to the place in which the person is to be quarantined, or 
persons authorised to remove a person to hospital under section 42, commits an offence. 

Section 65 Offences arising from breaches of orders under this Part 

135. Any person who is the subject of an order under this part of the Bill and who breaches the 
order without reasonable excuse, commits an offence. 

Section 65A Failure to ensure child’s compliance with order 

136. This section provides that where an exclusion order, a restriction order or a quarantine 
order is made in relation to a person who is under 16 (a “child”), a parent of the child who has 
day-to-day care or control of the child and who fails, without reasonable excuse, to ensure that 
the child does not breach the order, commits an offence. Where there is no such parent, a person 
mentioned in subsection (5) who fails, without reasonable excuse, to ensure that the child does 
not breach the order commits an offence. 

Procedures 

Section 66 Applications and appeals 

137. This section provides that procedure to be used in applications or appeals under Part 4 of 
the Bill in the sheriff court will be regulated and prescribed under section 32 of the Sheriff 
Courts (Scotland) Act 1971. Provision made under this power may include: the manner in which, 
and time within which, notice of applications for orders is given; the manner in which, and time 
within which, notice of orders is given; where applications and orders are made in relation to 
persons who are under 16, the persons to whom notice of such applications must be given; the 
circumstances in which the sheriff or sheriff principal may determine whether and where a 
hearing is to be held, and the place or types of place at which hearings may be held. An 
application may be determined by the sheriff, either in open court or in a private hearing (known 
as “in chambers”), with or without the person in respect of whom the application is made being 
present. 

 

PART 5 

PUBLIC HEALTH FUNCTIONS OF LOCAL AUTHORITIES 

 Facilities for disinfection etc. 
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Section 67 Provision of facilities for disinfection etc. 

138. This section sets out the local authority duty to provide, or ensure the provision of, 
facilities and equipment (which may be mobile) for its area in order to disinfect, disinfest and 
decontaminate things and premises, and to destroy things which are infected, infested or 
contaminated. This includes the means for transporting things to facilities and equipment. 

139. Local authorities need not provide the facilities themselves, but can enter into an 
agreement with any person or organisation to ensure provision. The facilities and equipment 
need not be in the area of the local authority. 

140. Subsection (5) defines the meaning of “contaminated”, “infected” and “infested”, as used 
in this Part. 

Disinfection etc. of premises and things 

Section 68 Notice on occupier or owner of infected etc. premises or things 

141. This section applies where a local authority knows or suspects that any premises in its 
area or any thing in or on such premises is infected, infested or contaminated. If it appears to the 
authority that in order to prevent the spread of infectious disease or contamination, disinfection, 
disinfestation, or decontamination of the premises or things in or on the premises, destruction of 
a thing, or other connected operations is necessary, then the authority may serve a notice on the 
occupier of the premises (or the owner if the premises are unoccupied) to carry out the necessary 
steps. If the occupier is not the owner of the premises, then a copy of the notice must be served 
on the owner of the premises. A notice may be served only where a local authority competent 
person certifies his satisfaction as to the matters referred to above.  

142. Subsection (6) sets out that the notice must specify the steps which the person on whom 
the notice is served must take and the period in which they must be taken. It must also advise the 
person on whom the notice is served that if the notice is not complied with, then the local 
authority my take those steps. If, during the period of the notice, the person on whom the notice 
is served, consents, then an authorised officer of the local authority may carry out the steps. 

Section 69 Inspection of premises in relation to which notice served  

143. This section applies where a notice has been served under section 68 and the period 
specified in the notice has expired. It provides that an authorised officer of the local authority 
may enter the premises to determine whether the steps specified in the notice have been taken, 
may take any other person authorised by the officer, and a constable, if the officer has reasonable 
cause to expect serious obstruction in obtaining access. The authorised officer entitled to enter 
premises must show his authorisation, if requested. In addition, the authorised officer who enters 
unoccupied premises must leave the premises as effectively secured against unauthorised entry 
as the officer found them. 
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Section 70 Failure to comply with notice 

144. This section prescribes the actions that an authorised officer of a local authority may take 
where the owner or occupier of premises on whom a notice under section 68 has been served 
fails to comply with the notice and the period of the notice has expired. It provides that the 
authorised officer may enter the premises; may take any other person authorised by the officer, 
and a constable (if the officer has reasonable cause to expect serious obstruction in obtaining 
access); direct that the premises (or any part of them) or any thing in or on them is left 
undisturbed for as long as the officer considers appropriate; that the steps specified in the notice 
and any other steps considered necessary may be taken; and that any thing may be removed from 
the premises for the purpose of taking any steps (disinfection, decontamination or disinfestation) 
at another place. 

145. Subsection (3) provides that an authorised officer who enters any unoccupied premises by 
virtue of this section must leave the premises as effectively secured against unauthorised entry as 
the officer found them. 

Section 71 Power of local authority to disinfect etc. premises or things 

146. This section provides that a local authority may take the steps set out in the notice served 
on a person under section 68 if it is not reasonably practicable for that person to take those steps. 

147. In order to do so, the authority must serve notice on the occupier of the premises or, 
where the premises are unoccupied, on the owner of them, requiring access of an authorised 
officer to undertake the steps.  Where a notice is served under this section on the occupier of the 
premises, this should be copied to the owner, if that is not the same person. The notice may be 
served only if the local authority competent person certifies that the relevant criteria have been 
met. 

148. Subsection (5) sets out that the notice must specify the steps which must be taken and the 
period in which they must be taken. Under subsection (6), the authorised officer may enter the 
premises; may take any other person authorised by the officer, and a constable if the officer has 
reasonable cause to expect serious obstruction in obtaining access; direct that the premises (or 
any part of them) or any thing in or on them is left undisturbed for as long as the officer 
considers appropriate; and that the steps specified in the notice may be taken, including the 
removal of any things from the premises for the purpose of taking any steps at another place.  

149. Subsection (7) provides that an authorised officer who enters any unoccupied premises by 
virtue of this section must leave the premises as effectively secured against unauthorised entry as 
the officer found them. 

Section 72 Entry to dwellinghouses  

150. This section sets out the conditions under which an authorised officer may exercise a 
power of entry under this Part in relation to a dwellinghouse. The first condition is that an officer 
must give 48 hours’ notice to the occupier of the dwellinghouse. The second is that the person 
who appears to be the occupier of the dwellinghouse has consented or entry is effected under a 
warrant issued under section 73. The term ‘dwellinghouse’ is defined, as used in this Part.  

830



This document relates to the Public Health etc. (Scotland) Bill as amended at Stage 2 (SP Bill 3A 
(revised)) 

 
Section 73 Warrant to enter and take steps 

151. This section provides that a local authority may apply for a warrant from a sheriff or a 
justice of the peace to enter and take steps where an authorised officer has been refused entry or 
can reasonably anticipate such refusal; the premises to which the authorised person is entitled to 
enter are unoccupied; the occupier of the premises is temporarily absent and there is urgency; or 
a person entitled to enter the premises has been prevented from taking the authorised steps, or 
reasonably anticipates such prevention. 

152. Subsection (2) allows a sheriff or justice of the peace, on the application of a local 
authority, to authorise an officer of the authority to enter the premises, to take any other person 
authorised by the officer and a constable, if the officer has reasonable cause to expect any serious 
obstruction in obtaining access; to direct that the premises (or any part of them) are, or any thing 
in or on them is, to be left undisturbed for so long as the officer considers appropriate; and to 
take any steps mentioned in section 68. 

153. Subsection (3) states that a warrant in relation to a dwellinghouse must not be granted 
unless the sheriff or justice is satisfied that 48 hours’ notice has been given and that period has 
expired. Subsection (4) provides that the power of entry may be exercised at any time and 
includes power to use reasonable force. A warrant under this section continues in force until the 
purpose for which it is issued is fulfilled. 

Section 74 Use of powers in emergencies 

154. This section provides that where an officer authorised to enter premises under this Part, 
considers, on reasonable grounds, that there is an emergency, the officer may exercise the power 
of entry at any time, and may use reasonable force. If the premises are a dwellinghouse, the 
conditions under section 72 do not apply. The authorised officer may, on entering the premises, 
take any other person authorised by the officer and a constable, if the officer has reasonable 
cause to expect any serious obstruction in obtaining access; direct that the premises (or any part 
of them) are, or any thing in or on them is, to be left undisturbed for as long as the officer 
considers appropriate; take any step mentioned in section 68(2); and remove any thing from the 
premises for the purpose of taking any such step at any other place. 

155. Subsection (5) provides that an authorised officer who enters any unoccupied premises by 
virtue of this section must leave the premises as effectively secured against unauthorised entry as 
the officer found them. 

156. Subsection (6) states that the use of powers in emergencies is available even if an appeal 
has been made under section 78 (1). 

157. Subsection (7) defines “emergency” as it is used in this Part. 
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Offences 

Section 75 Obstruction  

158. Any person who, without reasonable excuse, obstructs an authorised officer, or any other 
person, in the exercise of powers under this part, will be guilty of an offence and liable to a 
penalty, as outlined in section 101. 

Recovery of expenses 

Section 76  Recovery of expenses 

159. This section provides that a local authority may recover any reasonable expenses it incurs 
in doing anything it is entitled to do under this Part of the Bill from the person on whom a notice 
is served. The local authority may also recover any administrative expenses incurred in 
connection with the thing to which the expenses relate. The local authority may accept payment 
of sums recoverable by instalments. In the event of non payment, the local authority may recover 
sums due as a civil debt. 

Compensation 

Section 77  Compensation 

160. Subsection (1) provides that a local authority must compensate any person who suffers 
loss or damage caused by any person doing or failing to do anything which that person is entitled 
or required to do under section 68, 70, 71, 73 or 74. Subsection (2) states that compensation 
payable under subsection (1) is not available where the loss or damage is attributable to the fault 
of the person who suffered the loss or damage. Compensation is not available for loss or damage 
which relates to any infected, infested or contaminated premises which are damaged as a result 
of disinfection, disinfestation or decontamination of the premises or anything in or on them. Nor 
is compensation available for the damage or destruction of any thing as a result of disinfection, 
disinfestations or decontamination of the thing or premises. 

161. Subsection (3) provides that any dispute as to a person’s entitlement to compensation 
under this section or the amount of compensation is to be determined by a single arbiter 
appointed by agreement between the authority and the person claiming loss or damage or, if 
agreement cannot be reached, by the President of the Lands Tribunal for Scotland. 

Appeals 

Section 78 Appeals against notices under this Part 

162. This section provides that any person on whom a notice is served under this Part of the 
Bill may appeal to the sheriff against the notice or any requirement in it. Such an appeal must be 
made within 14 days of the notice being served. On an appeal, the sheriff may revoke the notice; 
remove or vary any requirement specified in the notice; and make such other order as the sheriff 
considers appropriate. 
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Section 79 Appeal to sheriff principal 

163. This section provides that a person who appealed under section 78 may, with the leave of 
the sheriff, appeal to the sheriff principal against the sheriff’s decision not to revoke the notice or 
not to remove or vary any requirement in the notice. Subsection (3) states that a local authority 
may also, with the leave of the sheriff, appeal against a decision of the sheriff to revoke the 
notice or remove or vary any requirement specified in the notice. 

164. Subsection (6) provides that on an appeal under this section, the sheriff principal may 
confirm the notice, remove or vary any requirement specified in the notice, revoke the notice, or 
make such other order as the sheriff principal considers appropriate. 

Section 80 Appeal to Court of Session 

165. This section provides that a person who appealed under section 79 may, with the leave of 
the sheriff principal, appeal against the sheriff principal’s decision to the Court of Session. Such 
an appeal may be made on a point of law only. 

166. Subsection (3) provides that on an appeal under this section, the Court of Session may 
confirm the notice, remove or vary any requirement specified in the notice, revoke the notice or 
make such other order as the Court considers appropriate. 

Existing functions 

Section 81 Application of this Part where other functions being exercised 

167. This section applies where a local authority or any other person has functions under any 
other enactment in relation to premises or things which are infected, infested or contaminated, to 
be known as an “existing function”. 

168. Subsection (3) provides that a local authority may not exercise any function conferred on 
it by virtue of this part of the Bill, if the authority or any other person is exercising or is likely 
imminently to exercise a function in relation to the infected, infested or contaminated premises 
or things. Section 67 (which is the duty for a local authority to provide facilities for disinfecting 
etc.) continues to apply despite section 81. 

 
PART 6 

MORTUARIES ETC. 

Provision of mortuaries 

Section 82 Provision of mortuaries by local authorities 

169. This section requires each local authority to provide or ensure the provision for its area of 
the premises and facilities it considers appropriate for the reception and temporary storage of the 
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bodies of persons who die in the authority’s area and the post-mortem examination of such 
bodies. Local authorities need not provide such premises and facilities for hospital-related 
deaths. Health boards are required to provide premises and facilities for such bodies under 
section 83. Local authorities are required to provide or ensure the provision for its area of 
facilities for bodies in relation to which the Crown Office Procurator Fiscal Service (COPFS) are 
carrying out investigations. 

170. Local authorities need not provide the facilities themselves, but may enter into 
agreements with any person or organisation, including a health board, for the provision of such 
facilities. The premises and facilities referred to in this section need not be in the area of the local 
authority ensuring their provision.  

Section 83 Provision of mortuaries by health boards 

171. This section requires each health board to provide or ensure the provision for its area of 
the premises and facilities it considers appropriate for the reception and temporary storage of the 
bodies of persons who die in a hospital in the board’s area or who die elsewhere and whose 
bodies are brought to such a hospital and for the post-mortem examination of such bodies.  

Section 84 Co-operation by local authorities and health boards 

172. This section places a duty of co-operation between relevant local authorities and health 
boards in complying with the duties placed on both organisations by sections 82 and 83. 

Protection of public from risks arising from bodies 

Section 85 Restriction on release of infected etc. bodies from hospital 

173. This section deals with the circumstances whereby a health board may require the 
retention of an infected or contaminated body in hospital. It sets out that this must be by 
direction specifying that the body cannot be removed (except to a mortuary or similar premises 
for a post-mortem examination) until written authorisation is given to a named person for the 
purposes of immediate disposal, which may include preparation of the body for disposal. That 
direction can be made only where a health board competent person certifies that a defined set of 
circumstances applies. These circumstances, set out in subsection (1), are that a person dies of an 
infectious disease, had such a disease immediately before dying (but died of another cause) or 
was contaminated immediately before dying (whether the contaminant caused the death or not). 
If any of those circumstances applies and the competent person considers that there is also a 
significant risk to public health and it is necessary to retain the body to avoid or minimise that 
risk (until the health board is satisfied regarding the arrangements for disposal), a direction may 
be made. 

174. Subsection (4) places a duty on a health board, where it makes such a direction, to 
explain to persons responsible for handling the body that there is significant risk to public health, 
the nature of that risk, any precautions the person should take and any other appropriate 
information. This does not apply where an explanation has already been given under section 86 
to anyone who appears to be responsible for the disposal of the body. Subsection (6) states that a 
person who breaches such a direction without reasonable excuse commits an offence. 
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Section 86 Duty of health board where infected etc. person dies 

175. This section places a duty on a health board (where it knows a person in its area has died 
of an infectious disease, had such an infectious disease before dying, or was contaminated) to 
explain to any person, who appears to be responsible for the disposal of the body, the nature of 
any risk, the precautions that should be taken and any other appropriate information. This does 
not apply where an explanation has been given under section 85. 

Section 87 Application for order in relation to bodies retained in premises 

176. This section applies where the body of a person is being retained in premises and the 
local authority feels that appropriate disposal arrangements have not been made. The authority 
may apply to the sheriff for an order under section 88 seeking authority to dispose of the body 
appropriately. An application may only be made where a local authority competent person 
certifies, among other things, that there is a significant risk to public health and that appropriate 
disposal is necessary to avoid or minimise that risk. 

Section 88 Power of sheriff to order removal to mortuary and disposal 

177. This section allows the sheriff, if satisfied that there is a significant risk to public health, 
to make an order authorising the local authority to remove the body of a person mentioned in 
section 87 to a mortuary or other similar premises and to dispose of the body within the period 
set out in the order. If the sheriff is satisfied that the risk to public health is such that the body 
must be disposed of immediately, disposal by the local authority may be ordered as soon as 
reasonably practicable. 

178. Subsection (2) gives powers to local authority officers or persons authorised by local 
authorities (in either case an “authorised officer”) to enter premises, to take other persons and, if 
the authorised officer has reasonable cause to expect any serious obstruction in obtaining access, 
a constable, and take any other steps reasonably required. In entering premises, the authorised 
officer may use reasonable force and enter at any time. This section of the Bill does not affect 
any other legislation which regulates or authorises burial or cremation, and the requirements of 
the Cremation (Scotland) Regulations 1935 (as amended) continue to apply. 

179. Any reasonable expenses incurred by the authority in carrying out a function authorised 
by an order under this section can be recovered from the estate of the deceased person. Any 
person who, without reasonable excuse, intentionally obstructs an officer of the local authority or 
another authorised person from carrying out any functions authorised by this section commits an 
offence and will be liable to a penalty, as outlined in section 101. 
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PART 7 

INTERNATIONAL HEALTH REGULATIONS 

Section 89 International Health Regulations 

180. The International Health Regulations 2005 (IHR 2005) are legally binding regulations 
adopted by most countries to contain the threats from diseases that may rapidly spread from one 
country to another. The purpose and scope of IHR 2005 are to prevent, protect against, control 
and respond to the international spread of disease while avoiding unnecessary interference with 
international traffic and trade. This section of the Bill allows Scottish Ministers to make 
regulations for the purposes of, or in connection with, giving effect to IHR 2005 (and 
recommendations under IHR 2005) as well as other international agreements relating to the 
spread of infectious disease and contamination, so far as they have effect in or as regards 
Scotland. It enables Scottish Ministers to update the Public Health (Ships) (Scotland) 
Regulations 1971 (as amended) and the Public Health (Aircraft) (Scotland) Regulations 1971 (as 
amended), which broadly implemented the International Health Regulations 1969 and were 
confined to dealing with a limited number of diseases. Regulations made under section 89 will 
be made by affirmative procedure except where section 102(5) to (9) apply.  

181. Subsection (5) sets out the penalties for committing an offence under the regulations and 
subsection (6) defines ‘International Health Regulations’ for the purposes of the Bill and 
regulations made under it. 

PART 8 

REGULATION OF PROVISION OF SUNBEDS 

Offences 

Section 90 Prohibition on allowing use of sunbeds by persons under 18 

182. This section bans allowing the use of sunbeds by under 18s. An operator who allows a 
person who is under 18 to use a sunbed on sunbed premises commits an offence.  

183. Subsections (2) and (3) provide the defence for the operator. Subsection (4) lists the 
documents that may be used to demonstrate proof of age. Subsection (5) allows the operator to 
rely on steps taken by an employee or agent. 

Section 90A Prohibition on sale or hire of sunbeds to persons under 18 

184. This section bans the sale or hire of sunbeds to persons under 18.  

185. Subsection (1) sets out the offence of sale and subsection (2) sets out the offence of hire. 
Subsection (3) provides a defence for a seller or hirer, if the seller or hirer believed a person to 
be 18 or over and had taken reasonable steps to establish a person’s age. 

186. Subsection (5) provides a list of documents that can be used to demonstrate proof of age. 
Subsection (6) allows the operator to rely on steps taken by an employee or agent. 
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Section 90B Remote sale or hire of sunbeds 

187. This section concerns the situation where a sale or hire of a sunbed takes place in 
circumstances where the premises that receive an order are not the same as the premises from 
which the sunbed is despatched for sale or hire. Under subsection (2), the sale or hire is to be 
treated as taking place on the premises where the order was taken, unless the premises where the 
order is taken are not in Scotland but the premises from which the sunbed is despatched are in 
Scotland, in which case, under subsection (3), the sale or hire is to be treated, for the purposes of 
section 90A, as taking place on the premises from which the sunbed is despatched. 

Section 90C Prohibition on allowing unsupervised use of sunbeds 

188. This section prohibits allowing the unsupervised use of sunbeds. It is an offence for an 
operator of a sunbed premises, to allow a person to use a sunbed on those premises without 
supervision, unless the operator can provide a reasonable excuse. 

189. Under subsection (2) sunbed premises are regarded as being supervised if the operator or 
an employee or agent of the operator is present on the sunbed premises at any time a person is 
using a sunbed on those premises. 

Section 90D Medical use of sunbeds 

190. This section allows Scottish Ministers to make regulations in relation to sunbeds used for 
medical purposes. Subsection (2) sets out that the regulations may make provision regarding 
what is to be considered a sunbed or sunbed premises (and what is not) as well as the 
circumstances in which the provisions of this Part do and do not apply. Subsection (3) provides 
that regulations under subsection (1) may modify any enactment (including this Act). 

Section 90E Duty to provide information to sunbed users 

191. Under this section sunbed operators must provide sunbed users with information on the 
effects on health of sunbed use. It is an offence to fail to provide the information but subsection 
(4) provides a defence. Subsection (2) states that the information to be provided must be the 
information prescribed by the Scottish Ministers under subsection (5). Subsection (3) requires 
that the information is provided on each occasion a person uses the sunbed premises. Subsection 
(5) provides that the Scottish Ministers may prescribe the information that is to be provided and 
the form and manner in which it is to be provided.  

Section 90F Duty to display information notice 

192. This section requires sunbed operators to display an information notice on sunbed use in 
a position which is clearly visible to anyone proposing to use a sunbed on the premises. It is an 
offence to fail to display the notice but subsection (3) provides a defence. Subsection (4) 
provides that Scottish Ministers may prescribe the information that the notice is to contain and 
the form and manner of its display. 

Section 90G Power to enter premises 
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193. This section gives authorised officers of the local authority power to enter and inspect 
premises in order to ascertain whether or not an offence under section 90, 90A, 90C, 90E or 90F 
has been or is being committed. Subsections (2) and (3) require that entry is only be taken at a 
reasonable time and that documentation showing the authority of the local authority officer 
should be produce if requested. 

194. Subsection (4) enables the authorised officer to be accompanied by a police constable if 
there is reasonable cause to expect serious obstruction in obtaining access. Subsection (5) 
enables the officer to have access to, and inspect any relevant records as part of the investigation. 
However this does not extend to documents which carry legal privilege, which are defined in 
subsection (7). Subsections (8) and (9) create offences of obstructing an officer and failure to 
comply with a requirement made under subsection (5), and a defence to such offences. 

Section 90H Power to enter premises: entry to dwellinghouses 

195. This section enables the local authority officer to enter dwellinghouses to find out if an 
offence under section 90, 90A, 90C, 90E or 90F has been committed. Before entry 2 conditions 
must be met: the local authority officer must give 48 hours notice to the occupier of the premises 
and the occupier must consent to entry. 

Section 90J Power to require identification of operator 

196. In the event of a local authority officer having reason to believe an offence has been, or is 
being committed this section enables the local authority officer to require any person on the 
sunbed premises to give the name and address of the operator. 

Section 90K Fixed penalties for offences under section 90, 90C, 90E or 90F 

197. This section enables the local authority officer to issue a fixed penalty notice to the 
operator of the premises where the officer has reason to believe an offence has taken place under 
section 90, 90C, 90E or 90F. The fixed penalty notice gives the operator the option of 
discharging liability to conviction for that offence on payment of the fixed penalty. 

198. Subsections (2) and (3) set out the details the fixed penalty notice must contain. The fixed 
penalty notice must identify the offence to which it relates, give reasonable particulars of the 
circumstances of the alleged offence and details in relation to payment. Subsection (4) states the 
amount of the fixed penalty fine: £100 for an offence under section 90, allowing use of sunbeds 
by persons under 18; and £50 for offences under sections 90C, 90E or 90F. Subsection (5) 
provides the period for payment of the fixed penalty, which is 28 days beginning with the day on 
which the notice was given. Subsection (6) sets out that a local authority may extend the period 
for payment of the fixed penalty if appropriate, by giving notice to the operator. Subsection (7) 
prohibits proceedings for an offence under section 90, 90C, 90E or 90F from commencing before 
the end of the period for payment of the fixed penalty. 

199. Subsection (11) gives the Scottish Ministers the power to make regulations, by 
affirmative resolution, setting out circumstances in which fixed penalty notices can not be given; 
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the form that a notice must take; methods of payment and an ability to modify the amount or the 
period of repayment. 

Section 90L Withdrawal of notices 

200. Under this section, following representations on behalf of a recipient of a fixed penalty 
notice a local authority may decide to withdraw a notice. In doing so they must inform the 
person to whom the fixed penalty notice was given and repay any amount that may have already 
been paid and no proceedings may be taken against that person in connection with that offence. 

Section 90M Penalties for offences under Part 8 

201. Any person who commits an offence under Part 8 is liable on summary conviction to a 
fine not exceeding level 4 on the standard scale, currently equivalent to £2,500. 

Section 90N Interpretation of Part 8 

202. This section sets out the interpretation of the words “authorised officer”; “operator”; 
“sunbed” and “sunbed premises”. 

 

PART 9 

STATUTORY NUISANCES 

Section 91 Insect nuisance 

203. This section amends section 79 of the Environmental Protection Act 1990 (“the 1990 
Act”), and in particular, subsection (1) of that section, which specifies the matters which 
constitute “statutory nuisances” for the purposes of section 79(1) and Part III of that Act. 
Subsection (2) of section 91 inserts new paragraph (faa) into section 79(1), and provides that any 
insects emanating from premises and being prejudicial to health or a nuisance constitute a 
statutory nuisance for the purposes of Part III. Subsection (3) inserts new subsections (5AA) 
(5AB), (5AC) and (5AD) into section 79 to specify the insects and premises which are exempt 
from the application of the Part III statutory nuisance regime. New section 79(5AB)(a) excludes 
Sites of Special Scientific Interest, and new section 79(5AB)(b) enables the Scottish Ministers to 
make regulations specifying places or descriptions of places in respect of which the statutory 
nuisance provisions in section 79(1)(faa) will similarly not apply. New section 79(5AC) provides 
that Scottish Ministers must consult before making regulations under 79(5AB)(b), in so far as it 
is reasonably practicable to do so. They must consult such associations of local authorities and 
other persons as they consider appropriate. Subsection (4) amends the definition of “premises” in 
section 79(7) in consequence of new section 79(5AB).  
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Section 92 Artificial light nuisance 

204. This section amends section 79 of the 1990 Act. Subsection (2) inserts new paragraph 
(fba) into section 79(1), and provides that artificial light emitted from premises or any stationary 
object so as to be prejudicial to health or a nuisance constitutes a statutory nuisance for the 
purposes of Part III. Subsection (3) provides for an exemption from the artificial light statutory 
nuisance provisions in section 79(1)(fba) in relation to those premises referred to in section 79(2) 
(namely, premises occupied for naval, military or air force purposes). Subsection (4) inserts new 
subsection (5BA) into section 79 to exclude artificial light emitted from lighthouses from the 
scope of the statutory nuisance regime in Part III. 

Section 93 Statutory nuisance: land covered with water 

205. This section amends section 79 of the 1990 Act. It inserts new paragraph (ea) into section 
79(1), and provides that any water covering land or land covered with water which is in such a 
state as to be prejudicial to health or a nuisance constitutes a statutory nuisance for the purposes 
of Part III of the 1990 Act. A new subsection (5ZA) is inserted into section 79, which provides a 
list of specific inclusions and exclusions from the meaning of “land” as it is used in new 
paragraph (ea). A new subsection (5ZB) is also inserted and defines some of the terms used in 
subsection (5ZA).  

Section 94 Power to make further provision regarding statutory nuisances 

206. This section further amends the 1990 Act. Subsection (2) inserts new subsection (1ZA) 
into section 79 of the 1990 Act, and enables the Scottish Ministers to make regulations 
prescribing additional matters which constitute statutory nuisances for the purposes of Part III, 
and to enable the statutory nuisance regime to be more generally amended to respond to new or 
emerging statutory nuisances. This section also introduces new subsections (1ZB) and (1ZC) into 
section 79 of the 1990 Act. New section 79 (1ZB) provides that Scottish Ministers must consult 
before making regulations under section 79(1ZA), in so far as it is reasonably practicable to do 
so. They must consult such associations of local authorities and other persons as they consider 
appropriate. 

Section 95  Enforcement of statutory nuisances: fixed penalty notice 

207. This section makes provision for the issue of fixed penalty notices (“FPN’s”). Subsection 
(2) inserts new subsection (4A) into section 80 of the 1990 Act. New subsection (4A) provides 
that where a local authority believes that a person has committed an offence under section 80(4) 
(failure to comply with any requirement or prohibition imposed by an abatement notice served 
under section 80(1)), it may give that person a FPN, thereby offering that person the opportunity 
of discharging any liability to conviction for that offence by payment of a fixed penalty.  

208. Subsection (3) inserts new section 80ZA into the 1990 Act after section 80. Section 80ZA 
makes supplemental provision in relation to FPN`s. Subsection (2) of new section 80ZA requires 
the FPN to set out the circumstances alleged to constitute the offence so as to give reasonable 
information about the offence. Subsection (3) of new section 80ZA requires the FPN to state the 
amount of the fixed penalty, the period in which it may be paid, the person to whom and the 
address at which the payment may be made, the method of payment and the consequences of not 
paying within the period for payment specified in the FPN. Subsection (4) sets the fixed penalty, 
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in the case of nuisances relating to industrial, trade and business premises at £400, and at £150 
for all other cases. Subsection (5) sets the period for payment of the fixed penalty at 14 days after 
the day on which the FPN is given and subsection (6) enables that period to be extended by the 
local authority in circumstances in which it considers it appropriate to do so. Subsection (7) 
prevents proceedings from being taken under section 80(4) before the end of the period for 
payment of the fixed penalty and subsection (9) provides that where proceedings have 
commenced for an offence in which a FPN was given, the FPN is to be considered withdrawn.  

209. Subsection (11) of new section 80ZA enables the Scottish Ministers to provide in 
regulations for the circumstances in which FPN`s may not be given, the form of a FPN and the 
method for payment of fixed penalties. It also enables Scottish Ministers to make regulations to 
modify the amount of fixed penalty (subject to a maximum of £500), to provide for the amount 
of the fixed penalty to be different in different cases or descriptions of case, to alter the period in 
which the penalty may be paid, and to provide for the keeping of accounts etc. by local 
authorities in relation to fixed penalties. Subsection (12) of new section 80ZA provides that 
Scottish Ministers must consult before making regulations under section 80ZA(11), in so far as it 
is reasonably practicable to do so. They must consult such associations of local authorities and 
other persons as they consider appropriate. 

210. Subsection (4) amends subsection (3) of section 81 of the 1990 Act to provide that the 
powers available to a local authority to abate nuisance are available whether or not a FPN has 
been given. 

Section 96 Sewerage nuisance: local authority powers 

211. This section amends section 26 of the Water Services etc. (Scotland) Act 2005 (“the 2005 
Act”) to further specify the extent of a local authority’s powers in relation to the monitoring and 
enforcement of sewerage nuisances under section 26 of the 2005 Act. Subsection (2) provides 
that a local authority’s functions under Part III of the 1990 Act do not apply to nuisances which 
constitute a sewerage nuisance and in respect of which a sewerage code (contained in an order 
made under section 25 of the 2005 Act) applies.  

212. Subsection (3) inserts a new subsection (10A) into section 26 of the 2005 Act, to apply 
the provisions of paragraphs 2, 3 and 5 of Schedule 3 to the 1990 Act where a local authority is 
enforcing a sewerage code under section 26 of the 2005 Act, subject to the modifications 
specified in paragraphs (a) to (e). A local authority enforcing a sewerage code will acquire the 
powers of entry to premises set out in paragraph 2 of Schedule 3 for the purpose of establishing 
whether a statutory nuisance exists or carrying out remedial action under Part III of the 1990 Act. 
Wilful obstruction of the exercise of these powers of entry will constitute a criminal offence, as 
will disclosure of any trade secret obtained by any person in the exercise of the powers. The 
local authority and those acting on its behalf will be protected from personal liability in respect 
of anything done in good faith in furtherance of Part III. 
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PART 10 

GENERAL AND MISCELLANEOUS 

General and miscellaneous 

Section 97 Equal opportunities 

213. This section sets out that the Scottish Ministers, health boards and local authorities, in 
carrying out their functions under the Bill, must do so in a manner that encourages equal 
opportunities and the observance of equal opportunities requirements, as defined in the Scotland 
Act 1998. “Equal opportunities” means the prevention, elimination or regulation of 
discrimination between persons on grounds of sex or marital status, on racial grounds, or on 
grounds of disability, age, sexual orientation, language or social origin, or of other personal 
attributes, including beliefs or opinions, such as religious beliefs or political opinions. “Equal 
opportunity requirements” means the requirements of the law for the time being relating to equal 
opportunities. 

Section 98 Disclosure of information 

214. This section provides for the circumstances in which a relevant authority may disclose 
information held by it. Subsection (2) allows disclosure to another relevant authority where this 
is required to facilitate either authority’s functions under this or any other Act for protection of 
public health. Subsection (3) allows disclosure to any other person if the authority considers this 
to be necessary for the protection of public health. Although information may be disclosed under 
these provisions, despite any prohibition or restriction on such disclosure imposed by or under 
any enactment or rule of law, subsection (3D) ensures that the Data Protection Act 1998 still 
fully applies to the provisions of the Bill. 

215. A person who discloses this information under this section irrespective of any restrictions 
in statute or common law will not be subject to any civil or criminal liability due to the 
disclosure.  

216. Subsection (7) defines “relevant authority”, which includes the Scottish Ministers, health 
boards, local authorities, and the Common Services Agency. This meaning may, however, be 
amended by the Scottish Ministers, by regulations. The Scottish Ministers may also give 
guidance on the disclosure of information, and subsection (9) requires this to be given due 
regard. 

Section 99 Liability of persons exercising functions 

217. This section provides that a person acting in good faith and on reasonable grounds will 
not be liable in any civil or criminal proceedings for anything done in connection with the 
functions being carried out under the Bill. Notwithstanding this exemption for individuals, 
subsection (2) provides that a health board or local authority would remain liable for the actions 
of its staff. 
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Section 100 Offences by bodies corporate etc. 

218. Subsection (1) provides that, where an offence under the Bill is committed by a body 
corporate, a limited liability partnership, or by a Scottish partnership, it is also considered to be 
committed by relevant individuals or specified types of individuals where they consented or 
connived in committing the offence, or where the offence was attributable to their neglect. Those 
individuals are, in the case of any director, manager, secretary or other similar officer of the body 
corporate or a person who claims to act in such a capacity; in the case of a limited liability 
partnership, any member of that partnership or person who claims to act as a member; in the case 
of a Scottish partnership, any partner or a person who claims to act as a partner. 

219. Subsection (2) states that where the affairs of a body corporate (other than a limited 
liability partnership) are managed by a member, then the provision in subsection (1) applies to 
the acts and omissions of members, as if the member were a director of the body corporate. 

Section 101 Penalties for offences under this Act 

220. Subsection (1) sets out the penalties for offences committed under the Bill with the 
exception of Part 8 on Sunbeds. This is specified as, on summary conviction, imprisonment for 
up to 12 months or a fine of up to £10,000 at current levels or both; or, on conviction on 
indictment, imprisonment for up to 2 years or an unlimited fine or both. Subsection (2) specifies 
penalties for those committing offences under Part 4 of the Bill as listed in section 65(1) or 
65A(3) or (4) in relation to an exclusion or restriction order. This is specified as, on summary 
conviction, imprisonment for up to 12 months or a fine not exceeding level 5 on the standard 
scale or both. 

Section 101A Form of applications etc. 

221. This section provides that Scottish Ministers may prescribe the form of any application or 
order under this Bill by regulations.  

Section 102 Regulations and orders 

222. This section sets out the procedure under which the Scottish Ministers can exercise 
powers which the Bill gives them to make subordinate legislation. All regulations and orders are 
to be made by statutory instrument. Scottish Ministers must, as far as is reasonably practicable, 
consult appropriate persons before making regulations under this Bill. 

223. Regulations are to be subject to the Scottish Parliament’s negative resolution procedure. 
The exceptions are regulations under section 89(1) (giving effect to the International Health 
Regulations and other international agreements) and section 90K(11) (in relation to fixed 
penalties under Part 8) which will be subject to the Scottish Parliament’s affirmative resolution 
procedure.  

224. Where regulations under section 89(1) need to be made urgently, they need not be subject 
to affirmative procedure. However, such “emergency regulations” must be laid before the 
Scottish Parliament and will cease to have effect after 28 days of being made unless they have 
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been approved by a resolution of the Parliament before the expiry of this period. The 
commencement order-making power in section 108 is subject to no parliamentary procedure. 

Section 103 Meaning of “premises” 

225. This section defines the meaning of “premises” as used in the Act as including any land 
or building; or any other place, including a mobile home and a vehicle. “Mobile home” and 
“vehicle” are further defined. 

Section 104 Interpretation 

226. This section defines a number of expressions as they are used in the Bill. 

 Section 105 Minor and consequential amendments 

227. This section gives effect to schedule 2 to the Bill which contains minor and consequential 
amendments to other legislation. In particular, it also amends the Statutory Nuisance (Appeals) 
(Scotland) Regulations 1996 to make provision in relation to the new statutory nuisances in 
section 79(1)(ea), (faa) and (fba) of the 1990 Act. The amendment extends the ground of appeal 
against an abatement notice in regulation 2(2) (e) of the 1996 Regulations to those statutory 
nuisances. 

Section 106 Repeals, revocations and saving 

228. This section gives effect to schedule 3 to the Bill which repeals and revokes other 
enactments. In particular, it repeals references to “port local authorities” and “joint port local 
authorities” as regards Scotland in the definition of “local authority” in section 79(7) of the 1990 
Act, in consequence of the repeal of section 172 of the Public Health (Scotland) Act 1897 by this 
Bill.  

229. Part 2 of schedule 3 sets out various revocations. Subsection (2) specifies that despite the 
repeal of the 1897 Act, section 166 of that Act continues to have effect for the purposes of 
section 101 of the National Health Service (Scotland) Act 1978. Section 101 of the 1978 Act 
applies section 166 of the 1897 Act (which governs the liabilities of local authorities and their 
officers) to health boards and their officers.  

Section 107 Crown application 

230. This section confirms that the Crown is bound by the Bill and any regulations made under 
it. The Crown will not be held criminally liable for contravening any provision but there is an 
option for the Court of Session, on application by any public body or anyone responsible for 
enforcing a provision of the Bill, to declare a contravention by the Crown as unlawful. Whilst the 
Crown cannot be held criminally liable, individuals in the service of the Crown can be. Nothing 
stated in this section affects Her Majesty in a private capacity. 
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Section 108 Short title and commencement 

231. This section provides that the Bill will come into force on a day or days decided by order 
by Scottish Ministers. Section 102 (regulations and orders) and section 108 come into force on 
Royal Assent. 

Schedule 1 Lists of Notifiable Diseases and Notifiable Organisms 

232. Part 1 of schedule 1 lists the diseases to be notified by registered medical practitioners 
under Part 2 of the Bill. Part 2 of schedule 1 lists the organisms to be notified by the directors of 
diagnostic laboratories under Part 2 of the Bill. 

Schedule 2 Minor and consequential amendments 

233. Schedule 2 sets out minor and consequential amendments to the National Assistance Act 
1948 and the Statutory Nuisance (Appeals) (Scotland) Regulations 1996. 

Schedule 3 Repeals and Revocations 

234. Part 1 of schedule 3 sets out various repeals. Part 2 of schedule 3 sets out various 
revocations. 
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PUBLIC HEALTH ETC. (SCOTLAND) BILL 
 

—————————— 
  

SUPPLEMENTARY DELEGATED POWERS MEMORANDUM  

 
 
PURPOSE 

1. This supplementary memorandum has been prepared by the Scottish Government in 
accordance with Rule 9.7.10 of the Parliament’s Standing Orders, in relation to the Public Health 
etc. (Scotland) Bill, to assist consideration by the Subordinate Legislation Committee in 
accordance with Rule 9.7.9. 

2. It explains changes to the powers to make subordinate legislation under the Bill, made as 
a consequence of amendments at stage 2. It describes the purpose of each of the new subordinate 
legislation provisions that were added to the Bill at stage 2 and outlines the reasons for seeking 
the proposed power. This memorandum should be read in conjunction with the Delegated 
Powers memorandum provided at introduction, the Explanatory Notes (as revised to reflect 
changes made at Stage 2) and the Policy Memorandum.  

3. In deciding whether to adopt negative or affirmative resolution procedure, careful 
consideration has been given to the degree of parliamentary scrutiny that is felt to be required for 
the regulations, balancing the need for the appropriate level of scrutiny, with the need to avoid 
using up parliamentary time unnecessarily.  

INTERPRETATION 

4. In this Memorandum–– 

‘The Parliament’ means the Scottish Parliament 
‘The Bill’ means the Public Health etc. (Scotland) Bill 
‘The 1990 Act’ means the Environmental Protection Act 1990 
‘The 1897 Act’ means the Public Health (Scotland) Act 1897 
‘The 2005 Act’ means the Water Services etc. (Scotland) Act 2005 
‘The CNE Act’ means the Clean Neighbourhoods and Environment Act 2005. 
‘IHR 2005’ means the International Health Regulations 2005. 

SP Bill 3A–DPM 1 Session 3 (2008) 
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AMENDMENTS TO DELEGATED POWERS 

PART 4 - PUBLIC HEALTH FUNCTIONS OF HEALTH BOARDS 

Section 66 – Power to make regulate and prescribe the procedure and practice to be 
followed in any application or appeal under Part 4 of the Bill  

Power conferred on:  Court of Session 
Power exercisable by: Act of Sederunt 
Parliamentary Procedure: None 

5. Section 66 as amended provides that the power of the Court of Session under the Sheriff 
Courts (Scotland) Act 1971 to regulate and prescribe the procedure and practice to be followed 
in any application or appeal under Part 4 of the Bill, may in particular make provision for the 
manner in which and time within which notice of applications for orders and notice for orders is 
given, where such applications and order are made in relation to persons under 16, the persons to 
whom notice of such applications and order must be given, the circumstances in which the 
sheriff or sheriff principal may determine whether a hearing should be held, and if so where, and 
the places or types of place at which a hearing may be held. 

6. This amendment helps to clarify that the existing powers of the Court of Session to 
regulate procedures in the courts should apply for applications made under the Bill, and that 
these powers may extend to regulating the matters contained in section 66(1A) of the Bill. This 
has only a modest effect on the scope of the rule making power already exercisable by the Court 
of Session.  

7. Rules providing for the regulation and prescription of procedure in court are 
administrative and procedural. In the same way that there is no need for Scottish Ministers to 
make them, there is no need for the Parliament to approve or annul them. It is therefore 
appropriate for them to be made by Act of Sederunt and not therefore subject to any 
parliamentary procedure.  

PART 7 - INTERNATIONAL HEALTH REGULATIONS  

Section 89 – International Health Regulations – Power to make regulations for the 
purposes of, or in connection with, giving effect to the International Health Regulations, 
and any other international agreements relating to the spread of infectious disease or 
contamination and for protecting public health from risks arising from vehicles arriving or 
leaving Scotland 

Power conferred on:  Scottish Ministers 
Power exercisable by: Statutory instrument 
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

8. Section 89 has been amended to allow the Scottish Ministers to make regulations for the 
purpose of, or in connection with, giving effect to the International Health Regulations, and any 
other international agreements relating to the spread of infectious disease or contamination. It 

 2  
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also gives the power to make regulations to protect public health from risks arising from vehicles 
arriving in or leaving Scotland.  

9. Regulations may include provisions for persons to be medically examined, quarantined, 
and detained and for persons to be required to provide information or answer questions, 
including information or questions relating to health. Restrictions or prohibitions on the entry or 
departure of persons may also be made. Persons may also be disinfected, disinfested or 
decontaminated.  

10. Regulations under this section may also provide for prohibition or restrictions on the 
entry and departure of things and vehicles and for both things and vehicles to be inspected, tested  
detained, disinfected, disinfested or decontaminated  and for things to be destroyed.  

11. Finally, the regulations may provide for the imposition of obligations on masters of ships, 
pilots of aircraft, other persons on board vehicles and owners and managers of ports and airports.  

Reason for taking power  

12. The powers to make Regulations under section 89 are of necessity very wide ranging. It 
is anticipated that Regulations made under this power will replace the existing Public Health 
(Ships) (Scotland) Regulations 1971, as amended and the Public Health (Aircraft) (Scotland) 
Regulations 1971, as amended , which are both made under sections 1 and 3 of the Public Health 
(Scotland) Act 1945, and which are currently used to both implement the International Health 
Regulations of 1969 and to make provisions regarding restrictions on vehicles entering and 
leaving Scotland, for the purpose of protecting public health. The 1945 Act will be repealed by 
the Bill. To ensure the continued protection of public health in Scotland from risks arising from 
travellers, it is essential that new regulations in this area not only contain the same powers as are 
available at present within the existing Ships and Aircraft Regulations, but also create new 
provisions to reflect the increased risks to public health that modern travel presents. 

13. Furthermore, it is important that the powers to make provision relating to the 
implementation of the International Health Regulations and international travel generally are the 
same, as far as possible, as those available to Ministers in other parts of the UK. It could present 
a significant risk to public health in Scotland if the powers to make regulations relating to 
international travel were narrower than those elsewhere. To that end we have ensured that the 
provisions in section 89 closely reflect the provisions to implement the International Health 
Regulations and those making provision for international travel in the Health and Social Care 
Bill, which extends to England and Wales and is currently proceeding through the Westminster 
Parliament.  

14. Regulations made under this section will be the subject of extensive consultation. 
Officials from the Scottish Government, together with colleagues from local authorities who 
govern ports in Scotland, and airport officials, are participating in a UK wide working group to 
ensure consistency of approach throughout the UK. Following conclusion of the working group’s 
discussions, draft regulations will be consulted on widely. 
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Choice of procedure 

15. Regulations made under this procedure will be subject to affirmative procedure in the 
Scottish Parliament. It is considered that given the wide ranging nature of the power to make 
regulations it is appropriate that this increased level of scrutiny, and the opportunity for debate is 
afforded to the Scottish Parliament. However there may be circumstances in which it will prove 
necessary to make emergency regulations, such as in cases where the World Health Organisation 
issues recommendations relating to the cross border spread of disease which require to be acted 
on immediately. Provision is made in new subsections (5) to (9) of section 102 for those few 
urgent matters to be dealt with by emergency procedure in Parliament, whereby the regulations 
will come into force immediately on being laid but will expire after 28 days unless they have 
been approved by a resolution of the Parliament.  

16. We anticipate that this emergency procedure will be used extremely rarely, but it is 
essential, for the protection of public health in Scotland, to ensure that regulations, in an 
emergency situation can be made quickly and effectively. We consider that by making 
affirmative procedure the norm for regulations made under this section, with the option of 
emergency procedure if required, we are striking the right balance between affording the 
Parliament the proper level of scrutiny for regulations, which are, of necessity made under wide 
ranging powers, and ensuring that public health can be protected quickly and effectively in an 
emergency situation.  

PART 8 – INFORMATION ON HEALTH EFFECTS OF SUNBEDS 

Section 90(4)(c) – Power to prescribe other documents (apart from passport or photocard 
driving licence) to satisfy proof of age requirement  

Power conferred on:  Scottish Ministers 
Power exercisable by: Statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

17. Section 90(2) provides that in proceedings against an operator for the offence of allowing 
an under 18 to use a sunbed on sunbed premises, it is a defence for the operator to show that the 
operator believed the person to be 18 or over and had taken reasonable steps to establish the 
person’s age. Under section 90(3), the operator is to be treated as having taken reasonable steps 
to establish the person’s age if and only if the operator was shown any of the documents in 
subsection (4) The documents mentioned in subsection (4) are a passport, photocard driving 
licence or such other document (or description of document) as may be prescribed. Section 104 
of the Bill defines “prescribed” as “prescribed by the Scottish Ministers by regulations”. 

Reason for taking power 

18. This will give the Scottish Ministers the ability to prescribe documents, other than a 
passport and European Union photocard driving licence, as acceptable forms of ID for 
establishing the defence in section 90(2). 
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Choice of procedure 

19. Regulations made under these sections will deal with the minor administrative matter of 
the documents apart from a passport and photocard driving licence that may establish proof of 
age for the purposes of the defence in section 90(2) It is therefore thought that negative 
procedure affords the appropriate level of Parliamentary scrutiny. 

Section 90A(5)(c) – Power to prescribe other documents (apart from passport or photocard 
driving licence) in relation to proof of age requirement in relation to defence 

Power conferred on:  Scottish Ministers 
Power exercisable by: Statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

20. Section 90A(3) provides that in proceedings against an operator for the offence of 
prohibition on sale or hire of sunbeds to persons under 18, it is a defence for the operator to show 
that the operator believed the person to be 18 or over and had taken reasonable steps to establish 
the person’s age. Under section 90A(4), the operator is to be treated as having taken reasonable 
steps to establish the person’s age if and only if the operator was shown any of the documents in 
subsection (5). The documents mentioned in subsection (5) are a passport, photocard driving 
licence or such other document (or description of document) as may be prescribed. Section 104 
of the Bill defines “prescribed” as “prescribed by the Scottish Ministers by regulations”. 

Reason for taking power 

21. This will give the Scottish Ministers the ability to prescribe documents, other than a 
passport and European Union photocard driving licence, as acceptable forms of ID for 
establishing the defence in section 90A(3). 

Choice of procedure 

22. Regulations made under this section will deal with the minor administrative matter of the 
documents apart from a passport and photocard driving licence that may establish proof of age 
for the purposes of the defence in section 90A(3.)  It is therefore thought that negative procedure 
affords the appropriate level of Parliamentary scrutiny. 

Section 90D – Power to make provision regarding the application of Part 8 to sunbeds used 
for medical purposes 

Power conferred on:  Scottish Ministers 
Power exercisable by: Statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

23. Section 90N of the Bill defines “sunbed” as “an electrically-powered device designed to 
produce tanning of the skin by the emission of artificial ultraviolet radiation.” It also defines 
“sunbed premises”.  Section 90D allows the Scottish Ministers to make provision regarding the 
application of Part 8 to sunbeds used for medical purposes by making regulations.  Such 
regulations may make provision as to what is and what is not a sunbed, what are and are not 
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sunbed premises and as to the circumstances in which the provisions of Part 8 do and do not 
apply. The power includes power to modify any enactment including the Act itself.  

Reason for taking power 

24. It is generally accepted that ultraviolet radiation has certain genuine medical and 
therapeutic uses. This power will allow Ministers to exempt from the scope of the Part 8 
provisions genuine medical use of sunbeds. It will also allow Ministers to address the potential 
problem of sunbed manufacturers and operators seeking ways to circumvent the legislation, if 
the need arises.  

Choice of procedure  

25. Any regulations made under this power would be of a technical nature rather than about 
the principle of genuine medical use itself.  As the Act already contains a definition of “sunbed” 
and “sunbed premises” the power to modify the Act necessarily requires to be included in the 
power to make regulations.  Notwithstanding this fact it is considered that negative procedure is 
appropriate because any regulations made under this power would be of a technical nature rather 
than about the principle of medical use.  

Section 90E – Power to prescribe information to be provided to sunbed users  

Power conferred on:  Scottish Ministers 
Power exercisable by: Statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

26. Section 90E(2) obliges sunbed operators to provide a person who proposes to use a 
sunbed on sunbed premises with such information regarding the effects on health of sunbed use 
as may be prescribed. Section 104 of the Bill defines “prescribed” as “prescribed by the Scottish 
Ministers by regulations”. Under section 90E(5), the Scottish Ministers may prescribe the 
information which is to be provided and the form and manner in which that information is to be 
provided. 

Reason for taking power 

27. This will help to ensure that adults are able to make an informed decision about whether 
or not to use a sunbed. The detail of the information to be prescribed will be set out in 
regulations which will be subject to consultation. 

Choice of procedure 

28. The purpose of this power is to set out the detail of the health information to be provided 
to sunbed users and this will be subject to the consultation requirement in section 102. Over 
time, and with the advancement of scientific knowledge, it is likely that the information to be 
provided will require to be changed. It is therefore considered that negative procedure is 
appropriate balancing the need for flexibility against the need for scrutiny.  
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Section 90F – Power to prescribe information to be contained in notice 

Power conferred on:  Scottish Ministers 
Power exercisable by: Statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

29. Section 90F requires an operator of sunbed premises to display a notice containing such 
information as may be prescribed, in a position where it is readily visible to persons proposing to 
use a sunbed on the premises. Section 104 of the Bill defines “prescribed” as “prescribed by the 
Scottish Ministers by regulations”. Under section 90F(4), the Scottish Ministers may prescribe 
the information which the notice is to contain and the form and manner of display of the notice. 

Reason for taking power 

30. This will help to ensure that adults are able to make an informed decision about whether 
or not to use a sunbed. The detail of the information which the notice is to contain will be set out 
in regulations which will be subject to consultation. 

Choice of procedure 

31. The purpose of this power is to set out the detail of the information which the notice is to 
contain and this will be subject to the consultation requirement in section 102. Over time, and 
with the advancement of scientific knowledge, it is likely that the information in the notice will 
require to be changed. It is therefore considered that negative procedure is appropriate balancing 
the need for flexibility against the need for scrutiny. 

Section 90K – Power to make regulations in relation to fixed penalty notices 

Power conferred on:  Scottish Ministers 
Power exercisable by: Statutory instrument 
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

32. Section 90K provides for fixed penalties for the offences of allowing the use of sunbeds 
by persons under 18, allowing unsupervised use of sunbeds, failing to provide the prescribed 
information to sunbed users and failing to display the prescribed information notice.   

33. Section 90K(11) provides that the Scottish Ministers may by regulations provide that 
fixed penalty notices may not be given in such circumstances as may be prescribed, the form of 
fixed penalty notice, the method or methods by which fixed penalties may be paid, that 
subsections (4) and (5) may be modified so as to substitute different amounts and periods of time 
for the amounts and periods of time specified in those subsections and provide for the keeping, 
preparation and publications of statements of account. In terms of section 102(4) regulations 
under this subsection are subject to affirmative resolution procedure. 

Reason for taking power 

34. This power will allow the Scottish Ministers to make provision about the fixed penalty 
system.  The power covers both administrative matters as well as a power to increase the amount 
of the fixed penalty, subject to an upper limit of £500. 

 7  

852



This document relates to the Public Health etc. (Scotland) Bill as amended at Stage 2 (SP Bill 
3A)  

 
 

Choice of procedure 

35. Affirmative resolution procedure is thought to be appropriate because the exercise of the 
regulation making power in relation to the fixed penalty regime for sunbeds may alter the 
amount of the fixed penalty (as well as the period for payment). It also ensures consistency with 
the regulation making power in section 95 in relation to fixed penalties in Part 9 of the Bill.  

PART 9  STATUTORY NUISANCES 

Section 91 – Power to prescribe places to which the amendment to the 1990 Act regarding 
insect nuisance will not apply 

Power conferred on:  Scottish Ministers 
Power exercisable by: Statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

36. Section 91(2) of the Bill inserted a new paragraph (faa) into section 79(1) of the 1990 Act 
to add to the matters that constitute a statutory nuisance, ‘insects emanating from premises and 
being prejudicial to health or a nuisance’.  Section 91(3) inserts new subsections (5AA) to (5AD) 
into section 79 which enable the Scottish Ministers by regulations to prescribe other places or 
types of place which are not included in the definition of premises in the 1990 Act and which 
will thus be exempt from the scope of the insect statutory nuisance provisions in new section 
79(1)(faa) of that Act. This power has been amended to make it subject to a duty to consult, 
where it is reasonably practicable to do so, such associations of local authorities or other persons 
as Scottish Ministers consider appropriate, before making the regulations. This amendment was 
introduced following a recommendation by the Health and Sport Committee. The reasons for 
taking the power and the choice of procedure are unchanged from introduction of the Bill.  

Section 94 – Power to make further provision regarding statutory nuisances  

Power conferred on:  Scottish Ministers 
Power exercisable by: Statutory instrument 
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

37. Section 94 (2) of the Bill inserted a new subsection (1ZA) into section 79 of the 1990 Act 
to allow Scottish Ministers to make regulations to prescribe additional matters which constitute 
statutory nuisances for the purposes of Part III of the 1990 Act, to vary the description of any 
matter which constitutes a statutory nuisance and to amend the 1990 Act and any other 
enactment to make incidental etc. provision as the Scottish Ministers think fit in consequence of 
such prescription or variation. This power has been amended to make it subject to a duty to 
consult, where it is reasonably practicable to do so, such associations of local authorities or other 
persons as Scottish Ministers consider appropriate, before making the regulations. This 
amendment was introduced in response to a recommendation by the Health and Sport 
Committee.  The reasons for taking the power and the procedure are as at introduction of the 
Bill. 
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Section 95 – Power to make provision regarding fixed penalty notices 

Power conferred on:  Scottish Ministers 
Power exercisable by: Statutory instrument 
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

38. Section 95(3) of the Bill inserted a new section 80ZA into the 1990 Act to make 
provision in relation to fixed penalty notices (“FPN”).  Section 80ZA(11) of the 1990 Act 
provides for a regulation making power for the Scottish Ministers to make provision about the 
fixed penalty system, including provision for the form of any FPN, the methods by which 
penalties may be paid and modification of the amount of any fixed penalty. Section 95(3) has 
been amended to include, in section 80ZA(11), a power for Scottish Ministers to make 
regulations to provide for the amount of the fixed penalty to be different in different cases or 
descriptions of case.  One use of this new power could be the creation of a system of tiered 
penalties to provide a further deterrent to persistent offenders. Section 95(3) has also been 
amended to include a duty to consult, where it is reasonably practicable to do so, such 
associations of local authorities or other persons as Scottish Ministers consider appropriate, 
before making regulations under section 80ZA (11).  This amendment was in response to a 
recommendation by the Health and Sport Committee. 

Reason for taking power 

39. It is intended that availability of fixed penalties will assist in ensuring compliance with 
abatement notices and will provide an effective deterrent to non compliance.  However, as with 
any new regime, there may be a need to adapt the FPN process in certain circumstances.  The 
power to change the amount of fixed penalty in different cases or descriptions of cases will 
enable Scottish Ministers, if they consider it necessary, to strengthen the fixed penalty scheme by 
creating a system of tiered penalties, where the amount of fixed penalty offered may increase on 
a subsequent offence (subject to an upper limit of £500), providing an extra deterrent to 
persistent offenders. 

Choice of procedure 

40. Section 95A has been introduced at Stage 2, in response to a recommendation made by 
the Subordinate Legislation Committee.  Section 95A of the Bill inserts a new subsection (2B) 
into section 161 of the 1990 Act.  As a result, regulations made under section 80ZA (11) of the 
1990 Act will now be subject to affirmative resolution procedure.  This is considered to provide 
the appropriate degree of parliamentary scrutiny, given the powers provided for under new 
section 80ZA(11), in particular the powers to alter the amount of a fixed penalty and the period 
for payment of a FPN.  Affirmative resolution procedure will ensure that there is opportunity for 
parliamentary debate in respect of any such changes. 
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3A)  

 
 

Section 98 – Disclosure of information – Power to modify meaning of relevant authority 

Power conferred on:  Scottish Ministers 
Power exercisable by: Statutory instrument 
Parliamentary Procedure: Negative resolution of the Scottish Parliament 

41. Section 98 outlines the circumstances under which information held under the Bill by a 
relevant authority may be disclosed.  Section 98(7) lists the relevant authorities for the purposes 
of the section and section 98(8) provides that the Scottish Ministers may by regulations modify 
the meaning of relevant authority.  This was amended at stage 2 so that the power under section 
98(8) includes the power to modify any enactment including the Bill. 

Reason for taking power 

42. Under this section, information held by a relevant authority may be disclosed as set out in 
subsections (2) and (3).  In order to accommodate possible changes in the future, it is necessary 
to provide a means for amending the list of relevant authorities without recourse to primary 
legislation. 

Choice of procedure 

43. The power to modify the meaning of relevant authority is a narrow power, which would 
simply reflect changes that may be made to the way the protection of public health is carried out 
in general, and, in more specific terms, the persons who will carry out those functions.  Negative 
Resolution is considered to be appropriate for this type of narrow, technical regulation.  

Section 101A – Power to prescribe the form of any application or order under the Act 

Power conferred on:  Scottish Ministers 
Power exercisable by: Statutory instrument 
Parliamentary Procedure: Negative resolution of the Scottish Parliament 

44. This provision gives the Scottish Ministers the power to prescribe the form of any 
application or order under the Act.  

Reason for taking power  

45. There will be a number of applications and orders made under the Bill.  It is quite usual 
for the forms of applications, notices and orders to be provided by rules of court, but in this 
instance, it is considered more appropriate for the detail of these notices and orders to be 
provided by Ministers. The reason behind this is that the persons who will be using the forms, 
such as health board and local authority competent persons, may not have immediate access to 
legal advice and it is important that the forms be as accessible to the users as possible.  

Choice of procedure 

46. The regulations will prescribe the form of any application or order to be made under the 
Bill.  These regulations will be of a technical nature and will not impact on the delivery of 
policy.  Negative procedure is the most appropriate procedure for technical orders of this kind.  
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This document relates to the Public Health etc. (Scotland) Bill as amended at Stage 2 (SP Bill 
3A)  

 
 

Section 102 – Regulations and Orders 

47. Although this section as amended does not confer any new power on the Scottish 
Ministers to make regulations, section 102(2A) provides that before making any regulations 
under the Act, the Scottish Ministers must, in so far as it is reasonably practicable to do so, 
consult such persons as they consider appropriate. This change was made in response to a 
recommendation by the Health and Sport Committee at stage 2 and will apply to all regulations 
made under the Bill. 
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proposed legislation; 
 
(c) general questions relating to powers to make subordinate legislation; and 
 
(d) whether any proposed delegated powers in particular Bills or other 
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Subordinate Legislation Committee 
 

26th Report, 2008 (Session 3) 
 

Public Health etc. (Scotland) Bill as amended at Stage 2 
 
The Committee reports to the Parliament as follows— 
 

1. At its meetings on 6 May, 13 May and 3 June 2008, the Committee 
considered the inserted or substantially amended delegated powers provisions in 
the Public Health etc. (Scotland) Bill as amended at Stage 2. The Committee 
reports to the Parliament on such provisions under Rule 9.7.9 of Standing Orders.  

2. The Committee also took oral evidence from Scottish Government officials at 
its meeting on 3 June 20081. 

3. Under Rule 9.7.10, the Government provided the Parliament with a 
supplementary delegated powers memorandum (“DPM”).2 

Delegated powers 

4. The Committee considered all of the powers as set out in the supplementary 
DPM and is content with sections: 66, 90(4)(c), 90A(5)(c), 90E, 90F, 90K(11), 91, 
98, 101A and 102.   

5. The Committee is also content with the following delegated powers referred 
to in the supplementary DPM for the reasons below–– 

Section 12: lists of notifiable diseases and notifiable organisms 

6. During Stage 1 of the Bill, the Committee expressed concern as to whether 
the expression “any other clinically significant pathogen found in blood” listed at 
the end of the list of notifiable organisms in Part 2 of schedule 2 was ambiguous. It 
sought justification from the Government for the inclusion of the term. Having 
considered the Government’s response however, the Committee remained 
concerned about the potential ambiguity as a result of the inclusion of the term, 
and reported this to the lead committee in its Stage 1 report3.  

                                            
1 Official Report
2 Supplementary Delegated Powers Memorandum
3 Stage 1 Report

SP Paper 119 1 Session 3 (2008) 
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7. The Committee was pleased to note that in response to concerns it 
raised in its Stage 1 report, the Government agreed to remove reference to 
the expression “any other clinically significant pathogen found in blood” 
from the list of notifiable organisms in part 2 of schedule 1 to the Bill, at 
Stage 2. 

Section 25 – Investigatory powers - supplementary 

8. In its Stage 1 report, following correspondence with the Government, the 
Committee drew the attention of the lead committee to the following concerns–– 

(a) that in its view the scope of the power was too broad in that it could 
permit the substance of the investigatory powers to be altered in a 
manner inconsistent with the powers conferred by Parliament in the 
Bill; and 

 
(b) that should the power be accepted in principle, it would recommend 

that any exercise of the power which has the effect of amending 
primary legislation should be subject to affirmative procedure. 

 
9. In its response to the Committee’s Stage 1 report4 (Annex 1), the 
Government did not accept the Committee’s view in relation to point (a), indicating 
that it “considered it prudent to enable Ministers to supplement the powers given to 
investigators, by regulations, should it become clear, as investigations take place 
on the ground, that investigations are hampered in some way because the 
provision in the Bill did not anticipate a particular set of circumstances”. The 
Government added that “any new powers, rather than conflicting or undermining 
powers, would supplement them”. 

10. On point (b), the Government considered that in its view negative procedure 
was appropriate, citing statutory provisions that it believed were in similar terms 
and which also attract negative procedure (section 115(3)(j) of the Environmental 
Protection Act 1990 and section 108(4)(m) of the Environment Act 1995).  
However, the Committee noted that, whilst these provisions similarly provide for 
the conferral of additional enforcement powers, they do not appear to contain a 
supplementary power to amend primary legislation. 

11. The Committee did not accept the Government’s position and agreed to 
lodge an amendment at Stage 2 to insert the word “supplementary” before the 
word “powers” to ensure that the use of the delegated power could not alter the 
substance of the existing enforcement powers conferred on investigators by 
Parliament, which are set out on the face of the Bill. The amendment was 
withdrawn however by the Convener during the Stage 2 debate on 7 May 20085 
on the basis that the Minister provided an assurance to give further consideration 
to the limitation of the power.  

                                            
4 Government response to stage 1 report
5 Health and Sport Committee stage 2 (7 May 2008)
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12. In its response to the Committee of 21 May on this point6 (Annex 2), the 
Government agreed to bring forward an amendment at Stage 3 to use affirmative 
procedure for all regulations made under section 25(3) whether they modify an 
enactment or not unless the regulations require to be made in an emergency, in 
which case, they would be subject to Class 3 affirmative procedure.  

13. Whilst the Government has not agreed to limit the extent of the power in 
section 25(3) to confer additional powers on investigators, the Committee 
welcomes the commitment it has made to bring forward the aforementioned 
amendment at Stage 3. This higher level of scrutiny will enable the Parliament to 
satisfy itself as to the extent of any new powers which are proposed to be 
conferred on investigators for public health investigation purposes.  This 
enhancement of the Parliament’s scrutiny role allays the Committee’s concerns 
about the width of the delegated power.  

14. The Committee is content with the power in section 25(3) and that this 
is subject to affirmative procedure for all regulations made under this 
section, whether they modify an enactment or not, unless the regulations 
require to be made in an emergency, in which case, they will be subject to 
Class 3 (emergency affirmative) procedure. 

Section 89 – International Health Regulations (IHR) 

15. The Committee expressed concern in its Stage 1 report about the broadly 
framed power in this section, which is subject to affirmative procedure. It sought 
clarification from the Government as to its intention for delivery of the IHR 
obligations and how the power would be exercised.  In particular, the Committee 
sought information as to any proposals to amend the power at Stage 2 in order to 
clarify the extent of the power or the proposed method of implementation of the 
IHR on the face of the Bill.  In its response to the Stage 1 report, the Government 
indicated that it was important to ensure consistent implementation of the IHR in 
relation to its application at points of entry throughout the UK and that it was 
liaising with the UK Government on this.  It therefore intended to bring forward 
amendments at Stage 2 to ensure consistency with the legislative approach being 
taken in England and Wales. 

16. The Committee noted that the amendments to subsection (2) provided further 
detail of the type of provision that Ministers may make in these regulations and 
does not inherently limit the power. However, it considers that this detail is likely to 
provide individuals and the courts with a greater understanding of the kind of 
provisions which may be made in these regulations. 

17. In addition, the Committee finds it appropriate that the amount of any 
penalties as a result of the commission of an offence under any regulations made 
under section 89(1) is provided on the face of the Bill.  

18. The Committee considers it appropriate that the power is subject to 
affirmative procedure, unless (as per new section 102(5)) the Scottish Ministers 

                                            
6 Scottish Government letter (21 May 2008)
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consider that the regulations need to be made urgently, in which case Class 3 
(emergency affirmative) procedure will apply. 

19. The Committee is content with the power in section 89 and that this is 
subject to affirmative procedure, unless the regulations require to be made 
in an emergency, in which case, they will be subject to Class 3 (emergency 
affirmative) procedure. 

Section 90D – Medical use of sunbeds 

20. The Committee noted that at Stage 2, amendments lodged by Ken Macintosh 
MSP, supported by the Government, were agreed to in relation to the regulation of 
provision of sunbeds. 

21. It noted that section 90D confers a new delegated power on the Scottish 
Ministers to provide that they may, by regulations, make provision regarding the 
application of Part 8 of the Bill (relating to the regulation of the provision of 
sunbeds) to sunbeds used for medical purposes. 

22. Subsection (2) provides that these Regulations may, in particular, make 
provision relating to the following–– 

• what is (and is not) a sunbed; 
 
• what are (and are not) sunbed premises; and 
 
• the circumstances in which the provisions of Part 8 of the Bill do (and do 

not) apply. 

23. The Committee was concerned to note that subsection (3) provides that 
regulations made under this power may modify any enactment (including the Bill), 
but that these would be subject only to negative procedure. 

24. The Committee was also concerned that the power was wide ranging and 
had the scope to greatly affect the operation of Part 8 of the Bill.  In particular, it 
noted that it allows the Scottish Ministers to make regulations amending the 
definition of “sunbed” and “sunbed premises” (both central to the operation of Part 
8 of the Bill) and to provide when Part 8 of the Bill is and is not to apply.  The only 
restriction of the power is that the provision in regulations must relate to the use of 
sunbeds for “medical purposes”.  However, the modification of the application of 
Part 8 of the Bill to sunbeds used for a specific purpose (i.e. medical) could enable 
a means of removing the controls under Part 8 to activities which Ministers 
consider are for a medical purpose. There is no definition of medical purpose and 
the Committee was concerned that this is a very broad power which would appear 
to afford Ministers a very broad appreciation of what is a medical purpose.  

25. The Committee noted that, in addition to the wide delegated power, there is 
an associated power that any such regulations may modify any enactment 
(including the Bill). The Committee considers, however, that such a modification 
would have to relate to the application, modified application or disapplication of 
Part 8.  

 4

864



Subordinate Legislation Committee, 26th Report, 2008 (Session 3) 

26. The Committee was also concerned that Parliament was not being afforded 
the higher level of Parliamentary scrutiny offered by affirmative procedure, 
particularly as the delegated power includes an associated power permitting the 
modification of primary legislation.  There is a presumption in favour of affirmative 
procedure where subordinate legislation is enabled to amend primary legislation (a 
“Henry VIII power”).  The Committee is of the view that sound justification should 
be given for any reduction in the level of scrutiny in such cases. 

27. The Committee did not find that sound justification had been provided by the 
Government in the supplementary DPM which simply stated that “it is considered 
that negative procedure is appropriate because any regulation made under this 
power would be of a technical nature rather than about the principle of medical 
use”.  Moreover, the Committee did not consider that the supplementary DPM 
explained clearly how the Government intends to use this delegated power and, in 
particular what kind of “medical purpose” should be excluded from the operation of 
Part 8 of the Bill which regulates the provision of sunbeds.  

28. The Committee invited Government officials to its meeting on 3 June to 
discuss these concerns further. The Committee was pleased to note that in 
response to its concerns, the Scottish Government had reconsidered its position 
on the Parliamentary procedure to apply to any regulations made under the 
delegated power in section 90D and that affirmative procedure should apply to any 
such regulations. The Government agreed to lodge an amendment at Stage 3 to 
this effect, which will ensure that there is an appropriate level of Parliamentary 
scrutiny of any regulations. 

29. The Committee is content with the power and welcomes the 
Government’s commitment to lodge an amendment at Stage 3 so that 
regulations under section 90D will be subject to affirmative procedure. 

Section 94 – Power to make further provision regarding statutory nuisance 

30. In its Stage 1 report, the Committee considered that local authorities should 
be consulted prior to the Government bringing forward draft regulations on the 
basis of the impact of the creation of additional forms of statutory nuisance on 
local authorities’ duties and the exercise of their functions under the Environmental 
Protection Act 1990. 

31. In its response, the Government indicated that it would lodge an amendment 
at Stage 2 which would oblige Scottish Ministers to consult with local authority 
associations and other persons (where practicable) in advance of making 
regulations. The amendment was agreed to at Stage 2. The Committee welcomes 
the change which it considers is likely to increase stakeholder engagement in the 
exercise of the delegated power.  

32. The Committee is content with the power, as amended at Stage 2, and 
that this is subject to affirmative procedure. 
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Section 95 – Enforcement of statutory nuisances - fixed penalty notice 

33. In its Stage 1 report, the Committee expressed concern that, whilst most of 
the provisions in this section can be made by regulations under the power 
conferred by new section 80ZA(11) of the Environmental Protection Act 1990 
(“EPA”) were of an administrative nature, the power set out in new section 80ZA 
(11)(e) of the EPA could substitute a new time period of payment and that this was 
essentially a matter of principle rather than of administration. In particular, the 
Committee considered that any reduction of the 14 day period for payment set out 
on the face of the Bill is a matter for Parliamentary approval. 

34. The Committee was not satisfied with the Government’s response to its 
concerns and therefore recommended in its Stage 1 report that the lead committee 
should press the Government to bring forward an amendment at Stage 2 to 
provide that the exercise of the power proposed in the new section 80ZA(11)(e) 
should be subject to affirmative procedure.  

35. The Government lodged the following amendments at Stage 2 (which were 
agreed by the lead committee)–– 

(a) to provide that any regulations made under the new section 80ZA(11) of 
the EPA are subject to the higher degree of Parliamentary scrutiny of 
affirmative procedure;  

(b) to introduce a requirement to consult with such  associations of local 
authorities and such other persons as the Scottish Ministers consider 
appropriate (where practicable) before making regulations under 
section 80ZA(11) of the EPA; and 

(c) to insert a new power into section 80ZA(11) of the EPA to provide that 
regulations made by the Ministers may also provide for the amount of 
the fixed penalty to be different in different cases or descriptions of 
case.  (The supplementary DPM explains that one use of this power 
could be the creation of a system of tiered penalties to provide a further 
deterrent to persistent offenders.) 

36. In relation to amendment (a), the Committee welcomed the amendment at 
Stage 2 to provide that the exercise of the power under any element of section 
80ZA(11) of the EPA (and not just sub-paragraph (e))  is subject to the higher level 
of Parliamentary scrutiny of affirmative procedure. 

37. In relation to amendment (b), the Committee welcomed the imposition of a 
duty on the Scottish Ministers to consult with local authority associations and other 
persons (where practicable) in advance of making regulations excluding premises 
from which insects emanate from the statutory nuisance regime. Again, the 
Committee considers that this change is likely to increase stakeholder 
engagement in the exercise of this delegated power.    

38. In relation to amendment (c), the Committee found that the amendment to 
the power allowing the Scottish Ministers to make Regulations to provide for the 
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amount of the fixed penalty to be different in different cases or descriptions of case 
to be acceptable.   

39. The Committee is satisfied with the power and that this is subject to 
affirmative procedure.   
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ANNEX 1 

Scottish Government response to Subordinate Legislation Committee’s 
Stage 1 report 
 
1. The Committee asked the Scottish Government to reply to the issues raised 
in the Sublegislation Committee’s Stage 1 report on 23 April. The Committee had 
already indicated in its Stage 1 report that it was content with the Scottish 
Government responses on the majority of issues raised. The responses below 
relate to the outstanding issues that were referred to the lead committee. These 
are considered in turn. 
 
Section 12: Lists of notifiable diseases and notifiable organisms 
 
2. The Committee wished to draw the attention of the lead committee to the 
potential ambiguity of including “any other clinically significant pathogen found in 
blood” in Schedule 1, recommending that it be given further examination. 
 
The Scottish Government response is as follows–– 
 
3. The Scottish Government has noted the Committee’s concerns, and 
recognises that the description is wide and could include organisms that are not 
intended to be reported. In light of the concerns raised by the Sub-ordinate 
Legislation Committee (and also by the lead committee), the Scottish Government 
plans to lodge amendments at Stage 2 to remove this from the list of notifiable 
organisms.  
 
Section 25: Investigatory powers – supplementary 
 
4. The Committee wished to draw the attention of the lead committee to its 
concerns–– 
 

• that the scope of the power is too broad in that it could permit the substance 
of the investigatory powers to be altered in a manner inconsistent with the 
powers conferred by Parliament in the Bill; and  

 
• that should this power be accepted in principle, it recommends that any 

exercise of the power that has the effect of amending primary legislation 
should be subject to affirmative procedure. 

 
The Scottish Government responds as follows–– 
 
5. The Scottish Government adheres to the justification for this power to be 
subject to negative resolution. It is prudent to enable Ministers to supplement the 
powers given to investigators, by regulations, should it become clear, as 
investigations take place on the ground, that they are hampered in some way 
because the provisions in the Bill did not anticipate a particular set of 
circumstances. Any new powers, rather than conflicting or undermining existing 
powers, would supplement them. The Scottish Government would draw attention 
to section 115(3)(j) of the Environmental Protection Act 1990 and section 108(4)m 
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of the Environment Act 1995, both of which make provision in very similar terms to 
section 25 (3) of the Bill, and both of which attract negative procedure. 
 
Section 89: International Health Regulations (IHR) 
 
6. The Committee wished to draw to the attention of the lead committee the 
very broadly framed power outlined in section 89 of the Bill, which is subject to 
affirmative procedure. It also wished to draw attention to the Scottish 
Government’s commitment to bring forward alternative proposals at Stage 2. The 
Committee considered that if such amendments were not forthcoming by the 
Scottish Government at Stage 2, then it would give further consideration to limiting 
the scope of the power, as currently drafted, given that affirmative procedure offers 
no opportunity for consideration of amendments, but only approval or rejection of 
the draft regulations brought forward. 
 
The Scottish Government responds as follows–– 
 
7. It is important to ensure that implementation of the IHR, as it applies at points 
of entry into the UK, is carried out in a uniform manner. The Scottish Government 
will be bringing forward amendments at Stage 2 which will ensure a consistency of 
approach with provision in the UK Health and Social Care Bill (currently going 
through the Westminster Parliament), and which will implement the IHR in England 
and Wales. We will also continue to work with the Department of Health and our 
own stakeholders in the development of regulations that will be made under the 
powers in section 89, and which will be subject to comprehensive consultation.  
 
Section 95: Enforcement of statutory nuisances – fixed penalty notice 
 
8. The Committee recommended to the lead committee that it press the 
Scottish Government to bring forward an amendment to provide that the exercise 
of the power proposed in section 80ZA(11)(e) of the 1990 Act should be subject to 
affirmative procedure following the model of the Smoking, Health and Social Care 
(Scotland) Act 2005. 
 
The Scottish Government responds as follows–– 
 
9. The Scottish Government has noted the Committee’s concerns with regard to 
providing for negative procedures and the similar example provided in the 
Smoking, Health and Social Care (Scotland) Act 2005. We will therefore lodge an 
amendment at Stage 2 to provide that the exercise of this power be subject to 
affirmative procedure. 
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ANNEX 2 

Correspondence between the Committee and the Scottish Government 

The Public Health etc. (Scotland) Bill at Stage 2 
 
1. On 16 May the Committee wrote to the Scottish Government following 
reconsideration, at its meeting on 13 May, of the amendments it had lodged in 
relation to sections 25(3) and 102 of the Bill. 
 
Section 25(3)  
 
2. On 7 May, the Convener moved the amendment in relation to section 25(3) 
to insert the word ‘supplementary’ before the word ‘powers’ to ensure that the use 
of the delegated power cannot alter the substance of the existing enforcement 
powers conferred on investigators by Parliament, which are detailed on the face of 
the Bill.  The amendment was subsequently withdrawn on the basis that the 
Minister gave an assurance to give further consideration to the limitation of the 
power.  The Committee has indicated that it would welcome notification of the 
outcome of the Minister’s deliberations in good time prior to Stage 3. 
 
Section 102 
 
3. On 13 May, the Committee agreed, in the current circumstances, that the 
Convener should not move the related amendment to section 102 (to provide that 
where regulations made under the power in section 25(3) modify an Act of 
Parliament or an Act of the Scottish Parliament, they are subject to affirmative 
procedure) on 14 May. 
 
4. Whilst the Committee acknowledges the concerns expressed by the Minister 
on 7 May relating to the potential delay associated with affirmative procedure 
being attached to the power in section 25(3), the Committee’s view remains that 
when the power is used to modify primary legislation, it should be subject to 
affirmative procedure.  However, it now appears to the Committee that the 
procedural approach used for regulations made under section 89, i.e. Class 3 
affirmative procedure in urgent situations, could address both its concerns and 
those of the Government. 
 
5. The Committee therefore seeks the Government’s view in relation to the 
adoption of affirmative procedure, but permitting Class 3 affirmative procedure to 
be applied in cases of urgency in relation to the delegated power in section 25(3) 
to which section 25(4) relates. 
 
The Scottish Government responds as follows–– 
 
6. The Scottish Government welcomes the suggestion set out in paragraph 5 
above and agrees that it meets our concerns with regard to the ability to make 
regulations speedily should the need arise because of the circumstances of the 
public health incident. We will bring forward amendments to section 102 at Stage 3 
to effect the necessary changes.   
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7. The Scottish Government considers that the amendments to allow for Class 
3 affirmative procedure to be applied to the delegated power in section 25(3) in 
respect of all regulations made under that section, will also address the 
Committee’s concerns with regard to the wording in that section and remove the 
need for the word ‘supplementary’ to be included.   The introduction of affirmative 
procedure will afford the Parliament the highest level of scrutiny available and 
should enable the Parliament to satisfy itself as to the extent of any new powers 
being proposed.   In these circumstances, we do not consider there is a need to 
bring forward any amendment to section 25(3) at Stage 3. 
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SUBORDINATE LEGISLATION COMMITTEE 

EXTRACT FROM THE MINUTES 

15th Meeting, 2008 (Session 3) 

Tuesday 6 May 2008 

Present:  

Jackie Baillie Helen Eadie 

Ian McKee John Park 

Gil Paterson (Deputy Convener) Jamie Stone (Convener) 

Apologies: Jackson Carlaw 

Delegated powers scrutiny: The Committee considered the Government’s 

response to the Committee’s stage 1 report on the Public Health etc. (Scotland) Bill 

and agreed to raise points.  The Committee also agreed that the Convener should 

lodge amendments to the bill at stage 2. 
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Scottish Parliament 

 

 

Delegated Powers Scrutiny 

Public Health etc (Scotland) Bill 

14:16 
The Convener: We move on to agenda item 2.  

The Government has responded to the issues that  
we raised in our stage 1 report on the bill. The bill  
is due to commence stage 2 on 7 May. It is  
anticipated that sections 1 to 66 will be dealt with 
on 7 May, sections 67 to 89 will  be dealt with on 
14 May and the remainder of the bill will be dealt  
with on 21 May. Today, we will consider issues 
that are relevant to the first day of stage 2 
consideration.  

The first of those relates to section 12, “Lists of 

notifiable diseases and notifiable organisms”. I am 
sure that everyone will be pleased to note that, in 
its response to our stage 1 report, the Scottish 
Government has agreed to remove at stage 2 
reference to the expression, “any other clinically  
significant pathogen found in blood” from the list of 

notifiable organisms in part 2 of schedule 1 to the 
bill. That is a satisfactory outcome. Dr McKee, you 
may be allowed a smile, given that it was your 
good self who raised the issue. 

Ian McKee (Lothians) (SNP): Thank you. 

The Convener: That was constructive work. It is  
a compliment to the Scottish Government that it  
took on board the point and has been flexible.  

We come to section 25, “Supplementary”, which 
is on investigatory powers. In view of the deadline 
for amendments for the first day of stage 2 
consideration, last week I lodged two amendments  
in my name. Members will recall from our stage 1 
report that we were concerned about whether the 
correct balance had been struck between the 
public interest in being able to use the powers  
effectively and the public interest in ensuring 
proper scrutiny of enforcement powers. 

The first amendment that I lodged provides for 
the insertion of the word “supplementary” into 
section 25(3). The intention is to make it clear that  
ministers’ powers to confer additional enforcement 

powers are restricted to conferring supplementary  
powers on investigators for the purposes of public  
health investigations.  

By that, we seek to ensure that any additional 
powers conferred on investigators by regulations 
made under section 25(3) do not undermine or cut  
across the existing investigatory powers that are 
set out in sections 22 to 24. We seek to ensure 
that we build on previously laid foundations. 

My second amendment is to section 102(4) and 
is to provide that regulations under section 25(3) 
that contain provisions that modify an act of 
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Parliament or an act of the Scottish Parliament  
should be subject to affirmative procedure. We 
raised that point repeatedly.  

The bill is just about to start stage 2. We are at  
an early stage in the passage of the bill and 
matters can be revisited at stage 3. I am in the 
committee’s hands. Are members content with the 
amendments that I lodged in relation to the 
exercise of the power to confer additional 
enforcement powers under section 25, and for me 
to move those amendments at stage 2? 

Members indicated agreement.  

The Convener: We have no way of knowing 
how the Government will respond, but the debate 
on the amendments will be informative in itself.  

Later at stage 2, we will deal with section 89,  
“International Health Regulations”; section 94,  
“Power to make further provision regarding 
statutory nuisances”; and section 95,  
“Enforcement of statutory nuisances: fixed penalty  
notice”, which inserts new section 80ZA(11)(e) into 
the Environmental Protection Act 1990. The idea 
was that we would write to the Scottish 
Government requesting confirmation of its 
proposals for replacement powers  to implement 
international health regulations under section 89 of 
the bill  and in relation to the other sections that I 
mentioned. Late last week, we received 
notification of the content of the proposals in 
relation to section 89. It is therefore unnecessary  
to write to the Government at this stage. We will 
receive formal feedback by way of a briefing 
before next week’s meeting. We got a wee bit  
ahead of ourselves, but we got what we wanted on 
Friday night. Is that acceptable to members? 

Members indicated agreement.  

The Convener: Of course, what I said relates  
only to section 89. Are members happy that we 
write to the Government about sections 94 and 95,  
as per the summary of recommendations? 

Members indicated agreement.  
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Delegated powers scrutiny: The Committee considered the Government’s 
response to the Committee’s letter on the following bill–– 

Public Health etc. (Scotland) Bill at stage 1 

and agreed to write further to the Government. The Committee also agreed that the 
Convener should withdraw his amendment to section 102 of the Bill at stage 2. 
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Delegated Powers Scrutiny 
Public Health etc (Scotland) Bill 

The Convener: We considered the bill at last  
week’s meeting and wrote to the Government on 
some issues. We have seen the response. 

Section 25 is on supplementary investigatory  
powers. As members will recall, I lodged on behalf 
of the committee an amendment to section 25(3),  
which confers a power on ministers, by  
regulations, to confer on investigators  
“such pow ers as Ministers consider necessary for the 

purposes of public health investigations.”  

I moved the amendment at the Health and Sport  
Committee meeting on 7 May but subsequently  
withdrew it on the basis that the minister, Shona 
Robison, agreed to consider further how to 
achieve the limitation of the power conferred by 
section 25(3). I hope that that was all right with the 
committee, although it is a bit late now. I thought  
that the minister’s move was conciliatory and I 

said so on the record. 

I also spoke to an amendment to section 102 
that would provide that, where regulations made 
under the power conferred by section 102 modify  
an act of Parliament or the Scottish Parliament,  
they would be subject to affirmative procedure.  
The amendment was not moved on the day, as  
that opportunity will arise on the Health and Sport  
Committee’s third day of consideration of 

amendments, on 21 May. Ross Finnie was under 
the impression that I should have moved the 
amendment, but we corrected him. 

So, we have a few things to clear up. On the 
basis that the Scottish Government is considering 
the limitation of the power in section 25(3), as  
Shona Robison offered, it would appear that it will 
no longer be necessary for me to move the related 
amendment to section 102 when the time comes.  
Are members content for the committee to ask the 
Government for its view on whether adopting 
affirmative procedure but permitting class 3 
procedure in cases of emergency would address 
both the committee’s and the Government’s  
concerns about the recess and the responsibilities  
of Parliament? Following the outcome of the 
Government’s consideration, the committee might  
want to consider in advance of stage 3 whether it  
wishes to lodge any necessary amendments. 

Is the committee therefore content that I do not  
move the amendment to section 102 when the 
time comes? 

Members indicated agreement.  

The Convener: Thank you. That will save me 
from going to the Health and Sport Committee 
meeting.  

Is the committee content to write to the 
Government to acknowledge the minister’s  

undertaking to give further consideration to limiting 
the power in section 25(3) and to request that the 
Government confirms to the committee the 
outcome of its considerations in good time prior to 
stage 3?  

Members indicated agreement.  

The Convener: So, we will follow up the 
minister’s offer by writing to the Government to 
accept it. 

Are we also content to write to the Government 
to acknowledge the minister’s concern about  
potential delays, particularly during the summer 
recess, being caused by affirmative procedure 
being attached to this power, and to ask the 
Government whether adopting affirmative 
procedure but permitting class 3 procedure in 
cases of urgency would address both the 
committee’s and the Government’s concerns? 
That means that an instrument could be made and 
come into force immediately, which is what the 
Government would like, but could not continue in 
force unless it was approved by Parliament within 
a set period provided in the bill. That follows the 
model proposed by the Government for section 
89, “International Health Regulations”, and would 

allow the Government to act quickly in the event of 
urgency to make and bring into force an 
instrument during summer recess. There is a 
precedent for that model and we believe that it  
could work. Is that all right? 

Members indicated agreement.  
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The Convener: Section 89 is on the 
international health regulations, as I have just  
mentioned. At stage 1, the committee sought  
information from the Government about any 
proposals that it might have to amend this very  
broad power at stage 2 in order to clarify the 
extent of the power or the proposed method of 
implementing the IHR. The Government has 
indicated its desire to ensure consistent  
implementation of the IHR in relation to its  
application at points of entry throughout the United 
Kingdom and it has lodged amendments at stage 
2 to ensure consistency with the legislative 
approach being taken in England and Wales. That  
appears to meet our concerns. Are we content  
with the power as amended? The power will be 
subject to affirmative procedure unless the 
Scottish ministers consider that regulations need 
to be made urgently, in which case the class 3 
affirmative procedure would apply. Are we content  
with the procedures that will apply? 

Members indicated agreement.  

The Convener: Further to concerns expressed 
by the committee at stage 1 on section 94, “Power 
to make further provision regarding statutory  
nuisances ”, the Government agreed to consider 
lodging an amendment at stage 2 to make 
consultation with local authorities a formal 
requirement before draft regulations are 
introduced. Last week, we wrote again to the 
Government about that and I am sure that  
members will be pleased to note that the 
Government is proposing to lodge an amendment.  
Are we therefore content to monitor the 
amendments lodged by the Government at stage 
2 and to revisit the issue in advance of stage 3 if 
that proves to be necessary? The Government 
has taken a constructive approach and we should 
recognise that.  

Members indicated agreement.  

The Convener: The committee expressed 
concerns at stage 1 on section 95, “Enforcement 
of statutory nuisances: fixed penalty notice”, which 
will insert new section 80ZA(11)(e) into the 
Environmental Protection Act 1990. We had 
further correspondence with the Government last  
week and it has committed to lodging two 
amendments at stage 2 that will  provide that each 
of the powers relating to statutory nuisance under 
new section 80ZA(11) of the EPA will be subject to 
affirmative procedure, and that there will  be an 
obligation to consult with bodies or persons  
“representative of the interests of local government”  

before exercising any of those powers. 

Are we content to monitor the amendments  
lodged by the Government at stage 2 and to revisit  
the issue in advance of stage 3 if necessary? 

Members indicated agreement.  

The Convener: On section 98, “Disclosure of 
information”,  the Government has lodged an 
amendment to insert a new subsection that  
provides that 
“Regulations under subsection (8) may modify any 
enactment (including this Act).” 

However, the Government has not amended the 
procedure applicable to the exercise of the power,  
which remains subject to negative procedure. In 
this case however, the power is restricted to 
adding or taking away bodies included in the 
definition of relevant authorities that are permitted 
to share information for the purposes of the 
protection of public health.  On that  basis, are we 
content with the amendment of the power and that  
it is subject to negative procedure? 

Members indicated agreement.  
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Apologies: John Park 
 
The meeting opened at 2.15 pm. 
 
Public Health etc. (Scotland) Bill: The Committee considered the delegated 
powers provisions in this Bill after Stage 2, took oral evidence from–– 
 

Molly Robertson, Bill Team Leader; 
Joyce Whytock, Policy Leader; 
Kirsty McGrath, Scottish Government Legal Directorate; 
Stella Smith, Scottish Government Legal Directorate, 
 

and agreed the terms of its report. 
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Scottish Parliament 

Subordinate Legislation 
Committee 

Tuesday 3 June 2008 

[THE CONV ENER opened the meeting at 14:15] 

Delegated Powers Scrutiny 

Public Health etc (Scotland) Bill: As 
Amended at Stage 2 

The Convener (Jamie Stone): Welcome to the 
19th meeting of the Subordinate Legislation 
Committee this year. We have received apologies  
from John Park. As usual, I remind everyone 
present to turn off mobile phones and BlackBerrys. 

I welcome the Scottish Government officials to 
the meeting. We have with us Molly Robertson,  
the Public Health etc (Scotland) Bill team leader;  
Joyce Whytock, policy leader on the bill; and Kirsty 
McGrath and Stella Smith from the Scottish 
Government legal directorate. They are here 
primarily to answer questions on section 90D of 
the bill, on the medical use of sunbeds, but I 
understand that they are happy to remain here 
until we have completed our consideration of the 
bill. The officials have indicated that they would 
like to make an opening statement to the 
committee. 

Joyce Whytock (Scottish Government Health 
and Wellbeing Directorate): It may be helpful if I 
set out the rationale for the provision and make it  
clear that in the short term we do not envisage 
making regulations under the power in section 
90D. Although the amendment that inserted the 
section in the bill was lodged by Kenneth 
Macintosh, the Scottish Government supports his 
aims and wishes to ensure that the legislation is  
effective and works in practice. 

The medical use provision was included in the 
bill because there are instances in which 
ultraviolet rays are used for genuine medical 
conditions. The legislation is obviously not  
intended to restrict such treatment in any way. We 
are confident that the definitions of “sunbed” and 

“sunbed premises” in the bill as drafted will  
capture all existing commercial sunbed premises 
and effectively exempt UV treatments that are 
given on medical grounds and undertaken in a 
hospital or on other national health service 
premises. However, it is not clear whether medical 
use of sunbeds takes place outwith NHS 
settings—for example, in private clinics. If that  

happens, there might be a problem, because the 
medical use of sunbeds in return for payment 
would come within the ambit of the bill, which is  
not the policy intention. It is necessary for Scottish 
ministers to have a power to exempt specific types 
of premises from the bill, should there prove to be 
a problem in practice.  

There are concerns that sunbed operators or 
manufacturers may try to circumvent the 
legislation in the future by manufacturing or 
offering medical devices, rather than sunbeds, that  
produce tanning of the skin. I am sure that the 
committee will agree that it is prudent for the 
Scottish ministers to ensure that the legislation is  
future proofed to guard against that possibility. 
That is why a power was taken to make 
regulations to adjust the definition of “sunbed” in 
the bill. 

The policy intention is that any regulations that  
are made under the power will, in practice, be 
technical regulations that are designed to tighten 
rather than to relax controls over sunbeds or to 
allow genuine medical use to continue. For that  
reason, it was felt that the negative procedure was 
appropriate. However, the Scottish Government 
has noted the committee’s concerns and 
appreciates that, in theory at least, the power is a 
broad one. In light of that, the Scottish ministers  
have reconsidered their position on the 
parliamentary procedures that should be used to 
scrutinise any regulations that are made under 
section 90D of the bill and they are now content  
that any such regulations should be made using 
affirmative procedure. They will lodge an 
amendment at stage 3 to that effect, which will  
ensure that there is an appropriate level of 
parliamentary scrutiny of any regulations; we hope 
that that will allay the committee’s concerns. 

The Convener: Thank you. I remind colleagues 
that we must consider today whether to lodge 
amendments for stage 3 of the bill, because all  
amendments must be lodged by Friday. 

We considered the bill prior to stage 2 on 6 and 
13 May and agreed to lodge amendments in 
relation to sections 25(3) and 102. Members will  
recall that during stage 2 proceedings I withdrew 
the former and did not move the latter 
amendment, on the basis of an assurance from 
the Minister for Public Health that she would give 
further consideration to our concerns. Members  
have seen the Government’s response, in which it  
agrees that the exercise of the power in section 
25(3) should always be subject to parliamentary  
approval. That constructive outcome is to be 
welcomed and is to the credit of the committee 
and of the Government. 

Today we will consider each of the remaining 
delegated powers about which we had concerns 
and look at new delegated powers that have been 
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inserted in the bill by stage 2 amendments. I direct  
colleagues to the supplementary legal brief and 
correspondence with ministers.  

I refer the committee to section 25,  
“Supplementary”, which relates to investigatory  
powers. Are members content with the delegated 
power in section 25(3) and that it should normally  
be subject to affirmative procedure, and in an 
emergency to class 3 affirmative procedure? 

Members indicated agreement.  

The Convener: I refer members to the main 
legal brief. On section 66, “Applications and 
appeals”, are members content with the change to 
the delegated power in section 32 of the Sheriff 
Courts (Scotland) Act 1971 and that the power 
should be subject to no parliamentary procedure? 

Members indicated agreement.  

The Convener: On section 90, “Prohibition on 
allowing use of sunbeds by persons under 18”, are 

members content with the delegated power in 
section 90(4)(c) and that it  should be subject to 
negative procedure? 

Members indicated agreement.  

The Convener: On section 90A, “Prohibition on 
sale or hire of sunbeds to persons under 18”, are 

members content with the delegated power in 
section 90A(5)(c) and that it should be subject to 
negative procedure? 

Members indicated agreement.  

The Convener: Our guests from the Scottish 
Government are here today to discuss section 
90D, “Medical use of sunbeds”. We had some 

questions to put to officials on the provision and 
may yet do so. Having heard Joyce Whytock’s 
statement, do members wish to proceed with that  
line of questioning? 

Jackson Carlaw (West of Scotland) (Con): I 
am content with the response that we have 
received.  

Jackie Baillie (Dumbarton) (Lab): The 
response was helpful, because it signalled a 
change of approach by the Government, which is  
always welcome. For information, could you 
describe the potential use of sunbeds in sett ings 
other than sunbed premises and private clinics? 
Have you done any scoping of the issue, or is the 
provision based on fear of the unknown? 

Joyce Whytock: We have not had the 
opportunity to do any scoping. I was at a meeting 
with Kenneth Macintosh and Professor Colin 
Munro, who expressed concerns about how 
ingenious some people might be in trying to 
overcome the legislation. The provision seeks to 
take into account those concerns.  

Jackie Baillie: You will recognise that the scope 
of the power that ministers wanted the Parliament  
to confer on them was so broad as to be slightly  
troubling to the committee. However, I welcome 
the Government’s change of heart. 

The Convener: Members have indicated that  
they have no further questions. Is the committee 
content to monitor the situation as stage 3 
amendments are lodged? 

Members indicated agreement.  

The Convener: The officials are welcome to 
stay with us for the remainder of our consideration 
of the bill. 

Ian McKee (Lothians) (SNP): Is it in order for 
me to put a question about section 102(2A) to the 
Government team? 

The Convener: I have no objection, i f officials  
are content to respond to it. 

Ian McKee: You have accepted the obligation to 
consult before making regulations under the power 
in section 102(2A). We thought that it might be a 
good idea to specify in the bill that ministers will  
consult the committee before proceeding. Is that a 
reasonable request for us to make of you? 

The Convener: We want ministers to consult  
the Parliament, rather than the committee.  

Molly Robertson (Scottish Government 
Health and Wellbeing Directorate): We do not  
wish to include in the bill a commitment to consult  
parliamentary committees, but we have 
approached the minister about the issue. She is  
content to make a commitment to consult  
parliamentary committees should regulations be 
made under that section. It is not usual to include 
in the bill a requirement to consult parliamentary  
committees. 

Ian McKee: I should have asked whether the 
minister would consult the Health and Sport  
Committee; not both committees.  

The Convener: Is  Ian McKee content with that  
answer? 

Ian McKee: Yes. 

The Convener: We will monitor the situation.  

On section 90E, “Duty to provide information to 

sunbed users”, are members content with the 
delegated power and that it is subject to negative 
procedure? 

Members indicated agreement.  

The Convener: On section 90F, “Duty to display  
information notice”, are members content with the 

delegated power and that it is subject to negative 
procedure? 

Members indicated agreement.  
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The Convener: On section 90K, “Fixed 

penalties for offences under section 90, 90C, 90E 
or 90F”, are members content with the delegated 
power in section 90K(11) and that  it is subject to 
affirmative procedure? 

Members indicated agreement.  

The Convener: On section 91, “Insect  

nuisance”, are members content with the 
amendment to the delegated power imposing a 
duty to consult and that the power is subject to 
affirmative procedure? 

Members indicated agreement.  

The Convener: On section 94, “Power to make 

further provision regarding statutory nuisances”,  
are members content to welcome the amendment 
to the delegated power imposing a duty on the 
Scottish ministers to consult local authority  
associations and other persons, where 
practicable, in advance of making regulations 
under this delegated power; and that the power is  
subject to affirmative procedure? 

Members indicated agreement.  

The Convener: On section 95, “Enforcement of 
statutory nuisances: fixed penalty notice”, which 
inserts new section 80ZA(11)(e) into the 
Environmental Protection Act 1990, are members  
content with the delegated power and that it is  
subject to affirmative procedure? 

Members indicated agreement.  

The Convener: On section 101A, “Form of 
applications etc”, are members content with the 
delegated power and that it is subject to negative 
procedure? 

Members indicated agreement.  

The Convener: On section 102, “Regulations 

and orders”, are members content with the 
amendment to section 102, which prescribes the 
parliamentary procedure to apply to regulations 
and orders made under the bill, imposing a duty  
on the Scottish ministers to consult before making 
any regulations? 

Members indicated agreement.  

The Convener: Thank you. That concludes our 
consideration of the bill at this stage. I thank the 
officials from the Scottish Government for taking 
the time and trouble to join us today. 
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PUBLIC HEALTH ETC. (SCOTLAND) BILL
RESPONSE TO QUERIES RAISED BY HEALTH AND SPORT COMMITTEE AT STAGE 2

I am grateful to the Committee for its comprehensive consideration of the Public Health etc.
(Scotland) Bill and the work it undertook for Stage 2 of the Bill process.

During Stage 2 I undertook to come back to the Committee with further information in
response to two queries raised, and attach this information at Annex A.

I also thought it might be helpful to come back to the Committee with information relating to
false or misleading health claims about the benefits of using sunbeds, and how this is
covered by existing legislation, which is attached at Annex B.

I trust that you will find this information helpful.

~~ ~-~~~

~ "-~~
SHONA ROBISON

882

mailto:scottish.ministers@scotland.gsi.gov.uk


ANNEX A

Rationale for including the organism that causes chickenpox on the list of notifiable
organisms

As discussed in Committee, chickenpox will no longer be a notifiable disease. The organism
that causes both chickenpox and shingles was included in the Bill at introduction, to ensure
on-going surveillance of the disease in both forms. The Scottish Government amendment
agreed to by the Committee at Stage 2 was to ensure that the correct name for this organism
was included in the list of notifiable organisms.

Members of the Committee had asked why people might be tested, particularly because
chickenpox is an easily-identifiable disease, once the spots have appeared. Reasons people
might be tested include:
a) For the limited pre-exposure vaccination programme that is currently offered (for
unexposed health care workers); and
b) Where there is concern that a pregnant woman, or a child or adult with a compromised
immune system has been in contact with a case and prior to giving them post-exposure
prophylaxis.

Information clarifying the appropriateness of including, in powers of entry, a specific
reference to the ability of the person seeking entry to take a constable with him or her
in cases where serious obstruction was anticipated

As discussed in Committee, these provisions in the Bill are concerned with situations where
a person is intentionally obstructing access to a premises during the course of a public
health investigation (Part 3) or where it is necessary to gain access to premises to carry out
public health functions under Parts 5 and 6 of the Bill. In these circumstances it would be
appropriate for an authorised officer to take a constable with him to assist in gaining access,
should such obstruction be expected.
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ANNEX B
Health claims on sunbeds

As agreed with the Committee we have given further consideration to whether it would be
possible to find an alternative to Kenneth Macintosh's amendments (266 and 267) which
sought to prohibit a sunbed operator from displaying information on sunbed premises, which
refers to any beneficial effect on health of sunbed use.

The Scottish Government opposed these amendments because we had concerns regarding
the competence of the provisions. We also took the view that the substance of the
amendments was covered by the misleading advertising regime, and, in particular, the
Control of Misleading Advertising Regulations 1988. Furthermore, such a wide ranging
provision could fall foul of the right to freedom of expression under article 10 of the European
Convention on Human Rights.

For the reasons above, it is necessary to avoid a straightforward prohibition on the provision
or display of information promoting the beneficial effects of sunbed use. However, following
your suggestion at Stage 2, that the matter might be addressed in amendment 6 (now
Section 90E) by prohibiting the provision of information which would conflict with any
prescribed information given to customers under regulations made under the Bill, we have
given the matter further thought.

While this would initially appear to offer a solution, there is a problem because the scope of
the offence would depend on what health information requires to be given or displayed under
the regulations made under sections 90E and 90F - which have yet to be drafted. We would
therefore be in essence creating an offence provision without actually knowing what the
details of the offence would be. There is also the question of what would be treated as
conflicting information, for instance, whether it would be information conflicting with the
actual words, or with the general ethos of the prescribed information. It is therefore
unfortunately not possible to provide an alternative amendment which would fall within legal
competence.

The Committee will wish to note that the Control of Misleading Advertising Regulations 1988
have, as of 26th May, been replaced by the Consumer Protection from Unfair Trading
Regulations 2008. These offer a greater degree of consumer protection on a range of issues,
including making misleading claims. The new Regulations will help strengthen the sunbed
provisions under the Public Health Bill because in future operators will have to ensure that a
balance of information is struck and that consumers must be fully aware of the whole picture
in connection with the health implications of sunbed use. Officials in BERR have advised that
false or deceptive claims relating to a service such as sun bed tanning are capable of being
caught by the prohibition on misleading actions in Regulation 5 in those Regulations. It
should be noted that this prohibition would only apply where the false or deceptive
information affects or is likely to affect the transactional decision of the average consumer.

Section 90F of the Public Health Bill will enable the Scottish Ministers to prescribe the type of
notice that a sunbed operator must display on their premises giving information on the health
risks associated with sunbed use. There is scope here to ensure that the message is given
in a clear and striking way, for example in a similar fashion to the health warnings given on
cigarette packets. It would be possible to have a sign that says "Sunbed use can seriously
increase your risk of developing skin cancer" or "Sunbeds can seriously damage your
health."
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ANNEX B
Whilst my officials do not think it would be appropriate to bring forward an amendment to
satisfy Mr Macintosh's desire to prohibit sunbed operators from making positive health
claims about sunbed use, the new Consumer Protection Regulations opens up a new
avenue under which action can be taken to deal with misleading claims. The powers in Part
8 of the Bill will ensure that the Government can send a clear health message to consumers
of the health risks associated with sunbed use.
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SP Bill 3A (Revised)-ML Session 3 (2008)1

Public Health etc. (Scotland) Bill

Marshalled List of Amendments selected for Stage 3

The Bill will be considered in the following order—

Sections 1 to 108 Schedules 1 to 3
Long Title

Amendments marked * are new (including manuscript amendments) or have been altered. 

Before section 18

Mary Scanlon

1 Before section 18, insert—

<Fees for notification

(1) On each occasion a registered medical practitioner contracted to provide primary 
medical services provides information to a health board under section 13(2), the health 
board to which the information is provided must, within such time as the Scottish 
Ministers may by order specify, pay to the practitioner a fee of such amount as may be 
so specified.

(2) The Scottish Ministers must, before making an order under subsection (1), consult, in so 
far as it is reasonably practicable to do so, any body accepted by them as a proper body 
for negotiating fees for medical practitioners.>

Section 30

Shona Robison

2 In section 30, page 20, line 35, after <if> insert <such>

Shona Robison

3 In section 30, page 20, line 35, leave out <President of the Lands Tribunal for Scotland> and 
insert <sheriff>

Section 36

Shona Robison

45 In section 36, page 25, line 14, leave out <(5)> and insert <(4)>
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Section 56

Shona Robison

4 In section 56, page 41, line 35, after <if> insert <such>

Shona Robison

5 In section 56, page 41, line 35, leave out <President of the Lands Tribunal for Scotland> and 
insert <sheriff>

Section 57

Shona Robison

6 In section 57, page 42, line 14, after <if> insert <such>

Shona Robison

7 In section 57, page 42, line 14, leave out <President of the Lands Tribunal for Scotland> and 
insert <sheriff>

After section 57

Shona Robison

8 After section 57, insert—

<Compensation for carers

(1) This section applies where a person (the “relevant person”)—

(a) is subject to—

(i) an exclusion order;

(ii) a restriction order; or

(iii) a quarantine order; or

(b) although not subject to such an order, complies with a request mentioned in 
section 56.

(2) The health board must compensate a person (a “carer”) mentioned in subsection (3) 
who, as a result of the relevant person being subject to the order or, as the case may be, 
complying with the request—

(a) requires to care for the relevant person or, where the carer normally cares for the 
relevant person, requires to provide more care; and

(b) incurs loss as a result of so doing.

(3) A carer is—

(a) where the relevant person is 16 or over, a person who is 16 or over and who cares 
for the relevant person otherwise than—

(i) by virtue of a contract of employment or other contract with any person; or

(ii) as a volunteer for a voluntary organisation;
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(b) where the relevant person is under 16, such a person or a parent of the relevant 
person who has day-to-day care or control of the relevant person.

(4) Any dispute as to—

(a) a carer’s entitlement to compensation under this section; or

(b) the amount of such compensation,

is to be determined by a single arbiter appointed by agreement between the board and 
the carer or, if such agreement cannot be reached, by the sheriff.

(5) The Scottish Ministers may, by regulations, make further provision about compensation 
to which this section applies.>

Section 57A

Shona Robison

9 In section 57A, page 42, line 32, at end insert—

<(  ) Despite the making of an application under this section, the order to which it relates has 
effect as if the application were not made.>

Section 58

Shona Robison

10 In section 58, page 44, line 6, at end insert <appealed against>

Shona Robison

11 In section 58, page 44, line 8, at end insert—

<(  ) confirm the decision appealed against;

(  ) quash that decision;>

Section 59

Shona Robison

12 In section 59, page 44, line 32, at end insert <appealed against>

Shona Robison

13 In section 59, page 44, line 34, at end insert—

<(  ) confirm the decision appealed against;

(  ) quash that decision;>

Section 59A

Shona Robison

14 In section 59A, page 45, line 7, at end insert <; or
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(  ) to confirm the decision appealed against.>

Shona Robison

15 In section 59A, page 45, line 13, at end insert <; or

(  ) to quash the decision appealed against.>

Shona Robison

16 In section 59A, page 45, leave out lines 19 to 21 and insert—

<(  ) confirm the decision appealed against;

(  ) modify that decision;

(  ) quash that decision;>

Shona Robison

17 In section 59A, page 45, line 23, leave out subsection (7)

Section 60

Shona Robison

18 In section 60, page 45, line 30, at end insert <; or

(  ) to confirm the decision appealed against.>

Shona Robison

19 In section 60, page 45, line 36, at end insert <; or

(  ) to quash the decision appealed against.>

Shona Robison

20 In section 60, page 46, leave out lines 5 to 7 and insert—

<(  ) confirm the decision appealed against;

(  ) modify that decision;

(  ) quash that decision;>

Section 61

Shona Robison

21 In section 61, page 46, line 12, leave out from <order> to end of line and insert <exclusion order, 
restriction order, quarantine order, short term detention order or, as the case may be, exceptional 
detention order to which the appeal relates has effect as if the appeal were not made.>
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Section 65

Shona Robison

22 In section 65, page 48, line 13, leave out <in> and insert <by>

Section 65A

Shona Robison

23 In section 65A, page 48, line 32, after <has> insert <day-to-day care or control of the child>

Shona Robison

24 In section 65A, page 48, leave out line 35 

Section 74

Shona Robison

25 In section 74, page 55, line 9, leave out subsection (1) and insert—

<(1) This section applies where—

(a) a local authority knows or suspects that—

(i) any premises in its area are; or

(ii) any thing in or on such premises is,

infected, infested or contaminated;

(b) it appears to the authority that as a result it is necessary, to prevent, or prevent the 
spread of, infectious disease or contamination, for one or more of the steps 
mentioned in section 68(2) to be taken; and

(c) the authority considers, on reasonable grounds, that there is an emergency.

(1A) An authorised officer may enter the premises—

(a) whether or not a notice under section 68(3) or 71(2) has been served;

(b) where a notice under section 68(3) has been served, whether or not the period 
specified in the notice has expired.

(1B) The authorised officer may enter premises by virtue of this section only where a local 
authority competent person certifies that the person is satisfied as to the matters in 
subsection (1).>

Section 75

Shona Robison

26 In section 75, page 56, line 9, at end insert <; or

(  ) section 74(1A) or (4).>
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Section 76

Shona Robison

27 In section 76, page 56, line 18, leave out <74(4)> and insert <74(1A) or (4)>

Shona Robison

28 In section 76, page 56, line 20, at end insert—

<(  ) Where the authority incurs expenses in doing anything it is entitled to do under section 
74(1A) or (4) without a notice under section 68(3) or 71(2) having been served, the 
authority may recover the expenses from—

(a) the occupier of the premises; or

(b) where the premises are unoccupied, the owner of them.>

Mary Scanlon

29 In section 76, page 56, line 25, leave out <civil>

Mary Scanlon

30* In section 76, page 56, line 26, at end insert—

<(5) Any person from whom a local authority is seeking to recover expenses under 
subsection (1) may object in writing to the authority about the sums sought or the 
instalments proposed (or both).

(6) Where such an objection is received by the local authority, it may only recover sums 
under this section by means of a summary application in the sheriff court for the area in 
which the premises in question are situated or the person on whom notice was served 
under 68(3) or, as the case may be, 71(2) resides.

(7) The sheriff in any such application has power to determine the reasonable amount of 
expenses and administrative expenses to be payable by the person from whom the local 
authority is seeking to recover expenses and to order payment by instalments.

(8) The Scottish Ministers may, by regulations, prescribe relevant information to be served 
in writing by the local authority on the person from whom it seeks to recover sums 
referred to in this section.

(9) In addition to any relevant information prescribed under subsection (8), the local 
authority must, when making any attempt to recover expenses under subsection (1), 
notify the person in writing of the person’s right to object under subsection (5), stating 
how and within what time period the objection is to be made to the local authority.

(10) In a summary application to the sheriff under this section, an appeal lies at the instance 
of either party to the sheriff principal and thereafter on a point of law to the Court of 
Session.

(11) The decision of the Court of Session on an appeal under subsection (10) is final.>
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Section 77

Shona Robison

31 In section 77, page 56, line 36, leave out <74(4)> and insert <74(1A) or (4)>

Shona Robison

32 In section 77, page 57, line 13, after <if> insert <such>

Shona Robison

33 In section 77, page 57, line 13, leave out <President of the Lands Tribunal for Scotland> and 
insert <sheriff>

Section 78

Shona Robison

34 In section 78, page 57, line 26, at end insert—

<(  ) confirm the notice;>

Section 79

Shona Robison

35 In section 79, page 57, line 34, leave out <not to revoke> and insert <to confirm>

Shona Robison

36 In section 79, page 58, leave out lines 5 to 7 and insert—

<(  ) confirm the decision appealed against;

(  ) modify that decision;

(  ) quash that decision;>

Section 80

Shona Robison

37 In section 80, page 58, leave out lines 14 to 16 and insert—

<(  ) confirm the decision appealed against;

(  ) modify that decision;

(  ) quash that decision;>
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Section 90H

Ross Finnie

46 In section 90H, page 67, line 19, leave out from <conditions> to end of line 24 and insert 
<condition set out in subsection (2) must be satisfied.

(2) The condition is that the authorised officer has obtained a warrant from the sheriff in the
month preceding the date of entry.

(3) The sheriff may issue a warrant only if satisfied by evidence on oath that there are 
reasonable grounds for suspecting that—

(a) an offence mentioned in section 90G(1) has been, or is being, committed; and

(b) evidence of the commission of that offence may be found in the dwellinghouse.> 

Section 99

Shona Robison

38 In section 99, page 76, line 14, after <Act> insert <(except section 98)>

Section 102

Shona Robison

39 In section 102, page 77, line 31, after first <section> insert <25(3),>

Shona Robison

40 In section 102, page 77, line 31, leave out <or section> and insert <, 90D(1) or>

Shona Robison

41 In section 102, page 77, line 34, after <section> insert <25(3) or>

Schedule 2

Shona Robison

42 In schedule 2, page 84, leave out lines 12 to 21 and insert—

<The Public Works Loans Act 1887 (c.37)

In the Public Works Loans Act 1887, in section 4(2) (meaning of “rating authority”), for 
paragraph (a) substitute—

“(a) any council constituted under section 2 of the Local Government etc. 
(Scotland) Act 1994 (c.39);”.

The Children and Young Persons (Scotland) Act 1937 (c.37)

In the Children and Young Persons (Scotland) Act 1937, in section 35(3) (evidence of 
byelaws)—
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(a) for the words “Public Health (Scotland) Act 1897” substitute “Local Government 
(Scotland) Act 1973 (c.65)”; and

(b) for the words “section one hundred and eighty-seven” substitute “section 204”.

The Prevention of Damage by Pests Act 1949 (c.55)

In the Prevention of Damage by Pests Act 1949, in section 1(2) (meaning of “local 
authorities”), for the words from “local authorities” where they second occur to the end 
substitute “councils constituted under section 2 of the Local Government etc. (Scotland) 
Act 1994 (c.39).”.

The Pests Act 1954 (c.68)

In the Pests Act 1954, in section 6 (charges for inspection of ships)—

(a) for the words from “local authority”, where they first occur, to “1897” substitute 
“council constituted under section 2 of the Local Government etc. (Scotland) Act 
1994 (c.39)”; and

(b) for the words “the authority” in each place where they occur substitute “the 
council”.

The Offices, Shops and Railway Premises Act 1963 (c.41)

In the Offices, Shops and Railway Premises Act 1963, in section 9(6) (application of 
enactments to sanitary conveniences)—

(a) for “relate” substitute “relates”; and

(b) for “shall” substitute “shall not”.>

Schedule 3

Shona Robison

43 In schedule 3, page 85, line 25, at end insert—

<Offices, Shops and Railway In section 9(6), the word “Neither” and the words “nor 
Premises Act 1963 (c.41) section 29 of the Public Health (Scotland) Act 1897”.>

Long Title

Shona Robison

44 In the long title, page 1, line 4, leave out <regulation of provision> and insert <use, sale or hire>
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Public Health etc. (Scotland) Bill 
 

Groupings of Amendments for Stage 3 
 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

• the list of groupings (that is, the order in which amendments will be debated).  Any 
procedural points relevant to each group are noted; 

• the text of amendments to be debated during Stage 3 consideration, set out in the 
order in which they will be debated. THIS LIST DOES NOT REPLACE THE 
MARSHALLED LIST, WHICH SETS OUT THE AMENDMENTS IN THE 
ORDER IN WHICH THEY WILL BE DISPOSED OF. 

 
 

Groupings of amendments 
 

Note: The time limits indicated are those set out in the timetabling motion to be considered 
by the Parliament before the Stage 3 proceedings begin.  If that motion is agreed to, debate on 
the groups above each line must be concluded by the time indicated, although the 
amendments in those groups may still be moved formally and disposed of later in the 
proceedings.  

 

Group 1 – Fees for notification of diseases 
1 

Group 2 – Compensation: determination of disputes 
2, 3, 4, 5, 6, 7, 32, 33 

Group 3 – Minor amendments 
45, 22, 23, 24, 38, 44 

Group 4 – Compensation for carers 
8 

Debate to end no later than 25 minutes after proceedings begin 

Group 5 – Effect of application for recall and appeals 
9, 21 

Group 6 – Appeals 
10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 34, 35, 36, 37 

Group 7 – Use of powers by a local authority in an emergency: application 
25, 26, 27, 28, 31 
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Group 8 – Recovery of expenses 
29, 30 

Debate to end no later than 45 minutes after proceedings begin 

Group 9 – Enforcement of sunbed offences: power to enter dwellinghouses 
46 

Group 10 – Regulations: procedure 
39, 40, 41 

Group 11 – Consequential amendments and appeals 
42, 43 
 

Debate to end no later than 1 hour 5 minutes after proceedings begin
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EXTRACT FROM THE MINUTES OF PROCEEDINGS 
 

Vol. 2, No. 10 Session 3 
 

Meeting of the Parliament 
 

Thursday 12 June 2008  
 

Note: (DT) signifies a decision taken at Decision Time. 
 

Business Motion: Bruce Crawford, on behalf of the Parliamentary Bureau, moved 
S3M-2119—That the Parliament agrees that, during Stage 3 of the Public Health etc. 
(Scotland) Bill, debate on groups of amendments shall, subject to Rule 9.8.4A, be 
brought to a conclusion by the time limit indicated, that time limit being calculated 
from when the Stage begins and excluding any periods when other business is 
under consideration or when a meeting of the Parliament is suspended (other than a 
suspension following the first division in the Stage being called) or otherwise not in 
progress: 

Groups 1 to 4:  25 minutes  
Groups 5 to 8:  45 minutes  
Groups 9 to 11:  1 hour 5 minutes 

The motion was agreed to. 

 

Public Health etc. (Scotland) Bill - Stage 3: The Bill was considered at Stage 3. 

The following amendments were agreed to without division: 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 31, 32, 33, 34, 
35, 36, 37, 46, 38, 39, 40, 41, 42, 43 and 44. 

Amendment 1 was disagreed to (by division: For 29, Against 47, Abstentions 35). 

Amendment 29 was moved and, with the agreement of the Parliament, withdrawn. 

Amendment 30 was not moved. 

Public Health etc. (Scotland) Bill - Stage 3: The Minister for Public Health (Shona 
Robison) moved S3M-2018—That the Parliament agrees that the Public Health etc. 
(Scotland) Bill be passed. 

After debate, the motion was agreed to (DT). 
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Business Motion 

14:55 
The Presiding Officer (Alex Fergusson): The 

next item of business is consideration of business 
motion S3M-2119, in the name of Bruce Crawford, 
on behalf of the Parliamentary Bureau, setting out 
a timetable for the stage 3 consideration of the 
Public Health etc (Scotland) Bill. 

Motion moved, 

That the Parliament agrees that, during Stage 3 of the 
Public Health etc. (Scotland) Bill, debate on groups of 
amendments shall, subject to Rule 9.8.4A, be brought to a 
conclusion by the time limit indicated, that time limit being 
calculated from when the Stage begins and excluding any 
periods when other business is under consideration or 
when a meeting of the Parliament is suspended (other than 
a suspension following the first division in the Stage being 
called) or otherwise not in progress: 

Groups 1 to 4 25 minutes 

Groups 5 to 8 45 minutes 

Groups 9 to 11 1 hour 5 minutes.—[Bruce Crawford.] 

Motion agreed to. 

Public Health etc (Scotland) Bill: 
Stage 3 

14:56 
The Presiding Officer (Alex Fergusson): The 

next item of business is the stage 3 proceedings 
on the Public Health etc (Scotland) Bill. In dealing 
with amendments, members should have the bill 
as amended at stage 2, which is Scottish 
Parliament bill 3A (revised); the marshalled list, 
which is SP bill 3A-ML; and the groupings that I 
have agreed. If members picked up documents 
from the back of the chamber earlier, they might 
not be the right ones—the documents must be 
those that are relevant to stage 3. The right 
documents are available in the coffee lounge. 

The division bell will sound and proceedings will 
be suspended for five minutes for the first division 
this afternoon. The period of voting for the first 
division will be 30 seconds. Thereafter, I will allow 
a voting period of one minute for the first division 
after a debate. All other divisions will be 30 
seconds. 

I remind members that, as always, all 
contributions should be made through the chair, 
which means that members should refer to other 
members by name or by their preferred title. 

Before section 18 
The Presiding Officer: Group 1 is on fees for 

notification of diseases. Amendment 1, in the 
name of Mary Scanlon, is the only amendment in 
the group. 

Mary Scanlon (Highlands and Islands) (Con): 
The purpose of amendment 1 is to ensure the on-
going co-operation and support of registered 
medical practitioners in implementing the bill by 
providing help to meet the costs of undertaking 
notification. 

The current fee system allows for payment, to 
doctors working in all specialties, for reporting 
notifiable diseases, but the bill will remove such 
payments. In order to ensure effective reporting of 
notifiable diseases, however, general practitioner 
practices need robust systems, which require 
resources that are not currently provided under the 
new general medical services contract. 

A number of fees are currently paid to GPs—for 
example, the fee for a secondary examination for 
compulsory treatment orders under the Mental 
Health (Scotland) Act 1984. Such fees recognise 
the additional work associated with the 
responsibility for carrying out a particular duty. The 
principle behind the new contract is that any 
additional services outwith the core contract 
should be fully funded. 
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Nothing has been removed from the notification 
scheme that would justify the removal of the fee 
previously paid to GPs. Indeed, the proposals in 
the bill appear to increase the requirement for GP 
notification and, of course, failure to notify would 
be breaking the law. 

The national health service has always 
depended on the good will and dedication of staff. 
At a time when GP morale is fragile, it would be 
particularly detrimental to remove that fee. I 
suggest that the matter should be negotiated 
between the Government and the Scottish general 
practitioners committee. 

The Government papers state that amendment 
1 would require consequential amendments and 
that order-making powers are needed to retain the 
fee paid to general practitioners for notification of a 
disease. I was not advised of any problems 
relating to the amendment at any stage following 
lodging. The issue has come to light only because 
we have been given copies of the Government‘s 
papers on the purpose and effect of stage 3 
amendments. Amendment 1 would retain the 
current position, so no parliamentary approval 
would be required. It says in the minister‘s papers 
that there are no order-making powers in the bill. 
However, order-making powers are set out in 
section 108(2). 

15:00 
I lodged amendment 1 in good faith. I am not a 

parliamentary draftsman, so I would expect 
problems to do with an amendment that I lodged 
to be highlighted by the minister, the bill team or 
other officials. Presiding Officer, will you consider 
the support and advice that is available to 
members of the Scottish Parliament who lodge 
amendments in good faith? Members are not 
given the legal advice and support that would 
assist them in the democratic process. Surely all 
amendments are of equal value and every 
member should receive equal advice and support 
when they lodge an amendment, whether or not 
other members intend to vote against it. There is a 
principle of equity in that regard. I ask Labour and 
Liberal members to support amendment 1, not just 
so that the £3.50 fee to GPs will continue, but on 
the basis that all MSPs deserve equal support and 
advice in the parliamentary process. 

I move amendment 1. 

Michael Matheson (Falkirk West) (SNP): I was 
surprised by amendment 1. I understand that the 
British Medical Association wants to retain what it 
regards as the principle that GPs should be paid 
for the notification of notifiable diseases, but the 
bill will reduce the number of notifiable diseases. 

Mary Scanlon suggests that her approach 
represents an attempt to retain the support of GPs 

for participating in the notification scheme. I would 
be disappointed if the medical profession said that 
GPs would not be prepared to pass on information 
about notifiable diseases unless they were paid to 
do so. I would have thought that GPs and other 
medical practitioners would be willing to pass on 
such information whether or not they received a 
fee for doing so—never mind the suggestion that 
GPs would not participate in the scheme if a fee 
were not provided. 

The bill will require hospital-based doctors as 
well as GPs to pass on information about notifiable 
diseases, but amendment 1 deals only with GPs 
and does not say whether hospital-based doctors 
should also be paid for undertaking that function. 

I do not think that there is an appetite for 
providing more funding to GPs, given that the 
overall burden of notification will reduce. Members 
should not support amendment 1. 

Ross Finnie (West of Scotland) (LD): I would 
not be supporting amendment 1 if I thought for a 
minute that doctors would not participate in the 
notification scheme unless they were paid to do 
so. It might be argued that such is the high calling 
of a doctor that perhaps they need not be paid at 
all, but I am not sure that even I would want to 
sustain such an argument. 

Doctors are asked to perform a number of tasks 
and, as Mary Scanlon made clear, there is 
precedent in statute for recognition of medical 
practitioners for providing additional information—
it is not about doctors acting out of altruism at all 
times. 

Michael Matheson was right to say that the 
number of notifiable diseases will be reduced, but 
that is not the issue; the issue is that doctors must 
notify. Amendment 1 would not create a new 
approach, as Michael Matheson seemed to hint in 
his closing remarks; it would retain the approach 
that will otherwise be abolished by the bill. I see no 
good reason not to do that. Liberal Democrats 
support amendment 1. 

Dr Richard Simpson (Mid Scotland and Fife) 
(Lab): I separate the issue about fees from the 
issue about support for members who lodge 
amendments. 

On fees, GPs constantly complain about the 
administrative burdens under which they are 
placed in relation to dealing with quite small and 
nominal fees. The fee for notification is particularly 
small. If the number of notifications were large, the 
aggregated administrative effort of dealing with the 
fees would be worth while. However, the minister 
gave evidence to the Health and Sport Committee 
that it is likely that 85 per cent or thereabouts of 
notifications will be abolished. In those 
circumstances, the retention of this small fee for a 
decreasing number of notifications does not seem 
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an appropriate use of general practitioners‘ time or 
their staff‘s time. They need to be engaged on 
other issues. Whether the BMA cares to come 
back to the Government and renegotiate general 
practitioners‘ total salary package on the basis of 
what is lost by this measure is a matter for the 
BMA and the Government. That is a matter in 
which, for the moment and until 2011, Labour 
Party members will not be involved. 

I turn to the issue of drafting advice for 
members. I was a member during the first session 
of the Parliament, when Labour was in 
government and I was a minister. At that time, one 
was able to turn directly to the drafters to ask for 
their comments on amendments. I am surprised at 
the paucity of support that is currently made 
available to individual MSPs in preparing 
amendments such as that which Mary Scanlon 
lodged. 

In legislative terms, the provision of such 
drafting support is vital. Presiding Officer, I ask 
you and the Scottish Parliamentary Corporate 
Body to take another look at whether additional 
support should be provided to members. Doing so 
would mean that amendments not only are judged 
as competent, and therefore passed by yourself as 
being competent, Presiding Officer—as I assume 
amendment 1 must have been—but properly 
reflect the intentions of the member who lodged 
them. 

The Minister for Public Health (Shona 
Robison): As members have said, the Public 
Health etc (Scotland) Bill removes payment to 
registered medical practitioners for notification of 
certain diseases. Existing legislation specifies 32 
notifiable diseases. Most notifications—the figure 
is approximately 80 per cent—are of food 
poisoning and chickenpox, neither of which will be 
notifiable diseases under the bill. 

During stages 1 and 2 of the bill, only the BMA 
voiced any concern about the dropping of the fee 
for notification. In our discussions with public 
health medicine consultants and other health 
professionals, the matter was not highlighted as 
an issue for medical practitioners. Our view is that 
notification should be undertaken as a matter of 
course under a registered medical practitioner‘s 
duty of care. We are talking about the notification 
of serious illnesses that have wider public health 
implications. I do not believe that members would 
argue that registered medical practitioners would 
be unwilling to notify those serious illnesses if they 
were not paid separately for this duty. I do not 
believe for a minute that that would be the case. 
Furthermore, at present, not all general 
practitioners claim the fees that are currently 
available for notification. 

The effect of Mary Scanlon‘s amendment would 
be that only those registered medical practitioners 

who are contracted by a health board to provide 
primary care would receive fees for notifying a 
disease—basically, only GPs. The amendment 
would introduce disparity between registered 
medical practitioners who work in different areas 
of health care but who are equally likely to come 
into contact with persons with a notifiable disease. 
In any case, notification by a registered medical 
practitioner is not voluntary; the bill requires them 
to do it. The bill also requires laboratory directors 
to notify specified organisms. No one is 
suggesting that they should be paid for complying 
with their duties. Why should some doctors be 
treated differently? 

Mary Scanlon raised the issue of support for 
Opposition amendments. As Richard Simpson 
rightly pointed out, the matter is one not for the 
Government but for the SPCB to resolve. She is 
right to highlight the significant flaw in the drafting 
of her amendment. It provides that 
―the Scottish Ministers may by order‖ 

specify the amount of fee that should be paid to 
medical practitioners and the timescale within 
which those fees must be paid, but there are no 
other order-making powers in the bill and therefore 
there is no provision for the parliamentary 
procedure that is needed to make such an order 
under the bill. If amendment 1 were agreed to, any 
order made would not be subject to parliamentary 
procedure or scrutiny. 

On that basis, I ask the chamber to reject 
amendment 1. 

Mary Scanlon: I clarify for the minister that I 
neither said nor implied that any GP would refuse 
to give notification of a disease on the basis of not 
receiving a £3.50 fee—that is the minister‘s 
interpretation, not the BMA‘s, the GPs‘ or mine. 
Nor am I suggesting renegotiation of the GP 
contract. 

On the drafting issue, I received information at 
lunch time from a member of your office, Presiding 
Officer, and from the Health and Sport Committee 
clerk, that the bill contains order-making powers, 
so the point that the minister made about that 
should not be an issue. I see that the Minister for 
Parliamentary Business is shaking his head. I am 
not a legal draftsman, so I do not know whether I 
have been given the right or wrong information, 
which puts me in a difficult situation. I was referred 
to section 108(2). However, I intend to press 
amendment 1. 

The Presiding Officer: The question is, that 
amendment 1 be agreed to. Are we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
As it will be the first division in the proceedings, I 
suspend the meeting for five minutes. 
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15:10 
Meeting suspended. 

15:15 
On resuming— 

The Presiding Officer: We move to the division 
on amendment 1. 
FOR 
Aitken, Bill (Glasgow) (Con)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Gavin (Lothians) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Carlaw, Jackson (West of Scotland) (Con)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Goldie, Annabel (West of Scotland) (Con)  
Hume, Jim (South of Scotland) (LD)  
Johnstone, Alex (North East Scotland) (Con)  
Lamont, John (Roxburgh and Berwickshire) (Con)  
McArthur, Liam (Orkney) (LD)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McInnes, Alison (North East Scotland) (LD)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
O‘Donnell, Hugh (Central Scotland) (LD)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elizabeth (Mid Scotland and Fife) (Con)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD) 

AGAINST 
Adam, Brian (Aberdeen North) (SNP)  
Ahmad, Bashir (Glasgow) (SNP)  
Allan, Alasdair (Western Isles) (SNP)  
Brown, Keith (Ochil) (SNP)  
Campbell, Aileen (South of Scotland) (SNP)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
FitzPatrick, Joe (Dundee West) (SNP)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Kidd, Bill (Glasgow) (SNP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
Marwick, Tricia (Central Fife) (SNP)  

Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McMillan, Stuart (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Paterson, Gil (West of Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP) 

ABSTENTIONS 
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Margaret (Glasgow Baillieston) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Foulkes, George (Lothians) (Lab)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Tom (Hamilton South) (Lab)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab) 

The Presiding Officer: The result of the division 
is: For 29, Against 47, Abstentions 35. 

Amendment 1 disagreed to. 

Section 30—Public health investigations: 
compensation 

The Presiding Officer: Amendment 2, in the 
name of Shona Robison, is grouped with 
amendments 3 to 7, 32 and 33. 
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Shona Robison: Sections 30, 56, 57 and 77 
make provisions to the effect that any dispute 
concerning a person‘s entitlement to 
compensation, or concerning the amount of 
compensation payable, is to be determined by a 
single arbiter appointed by agreement between 
both parties. [Interruption.] 

The Presiding Officer: Order. Too many 
conversations are taking place in the chamber. 

Shona Robison: If agreement cannot be 
reached, application is to be made to the president 
of the Lands Tribunal for Scotland to appoint a 
suitable arbiter. During stage 2 consideration of 
the bill, further consultation took place with the 
president of the Lands Tribunal, who expressed 
the view that, despite there being relevant 
precedent in legislation, the role proposed was not 
appropriate for the Lands Tribunal. 

The Scottish ministers have taken further advice 
and now consider that it would be appropriate for a 
sheriff to determine who a suitable arbiter would 
be in cases of dispute. That decision has the 
support of the Scottish Court Service. Concerns 
were expressed at stage 1 that sections 30, 56, 57 
and 77 might lack clarity as to which dispute and 
agreement were being referred to. Amendments 2, 
4, 6 and 32 insert the word ―such‖ before the word 
―agreement‖, to put the matter beyond doubt. 

I move amendment 2. 

Amendment 2 agreed to. 

Amendment 3 moved—[Shona Robison]—and 
agreed to. 

Section 36—Medical examination of groups 

The Presiding Officer: Amendment 45, in the 
name of Shona Robison, is grouped with 
amendments 22, 23, 24, 38 and 44. 

Shona Robison: Amendments 45, 22, 23 and 
24 are minor amendments to ensure consistent 
drafting throughout the bill.  

Section 98(4) grants wide immunity for 
disclosures made under section 98. Section 99 
gives narrow immunity for the exercise of functions 
under the bill generally. Amendment 38 removes 
the potential overlap between sections 98(4) and 
99 by excluding section 98 from the provisions to 
which section 99 applies. The immunity provided 
by section 98(4) applies only to actions under 
section 98. For all other matters under the bill, 
section 99 will apply. 

Amendment 44 is a technical amendment. The 
long title of the bill was amended at stage 2 to 
reflect Kenneth Macintosh‘s amendments on 
sunbeds. Amendment 44 ensures that the long 
title reflects the bill‘s contents following stage 2. 

I move amendment 45. 

Amendment 45 agreed to. 

Section 56—Compensation for voluntary 
compliance with request 

Amendments 4 and 5 moved—[Shona 
Robison]—and agreed to. 

Section 57—Compensation for persons 
subject to certain orders 

Amendments 6 and 7 moved—[Shona 
Robison]—and agreed to. 

After section 57 

The Presiding Officer: Group 4 is on 
compensation for carers. Amendment 8, in the 
name of the minister, is the only amendment in the 
group. 

Shona Robison: Amendment 8 will widen the 
availability of compensation under part 4 to those 
carers, as defined in the amendment, who incur 
loss as a result of having to care for a child or 
other relevant person who is subject to quarantine, 
exclusion or restriction of activity, whether through 
complying voluntarily with a request by a health 
board or being subject to a quarantine exclusion or 
restriction order. That fulfils the policy intention in 
the original public health legislation consultation, 
which received broad support. 

Members of the Health and Sport Committee 
might recall that the issue was raised by a number 
of stakeholders during stage 1. There have been a 
number of public health incidents in which parents 
have been reluctant to take time off work to care 
for their children who are excluded from nursery or 
school, because they were in casual employment 
and would suffer financial loss as a result of taking 
time off. The availability of compensation in such 
circumstances, where there is a proven loss, will 
allow those people to stay off work and to adhere 
to health board advice regarding limiting the 
spread of infection. 

Subsection (4) of the new section that 
amendment 8 will insert sets out the arrangements 
for resolving cases of dispute over compensation. 
Those arrangements are in line with other 
compensation provisions in the bill as amended by 
members earlier today. However, we acknowledge 
that further detail might be required about how the 
compensation arrangements will work in practice, 
so subsection (5) of the new section will provide 
Scottish ministers with a regulation-making power 
to make further provision if required. 

I move amendment 8. 

Amendment 8 agreed to. 
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Section 57A—Recall of orders granted in 
absence of person to whom application relates 

The Presiding Officer: Group 5 is on the effect 
of application for recall and appeals. Amendment 
9, in the name of the minister, is grouped with 
amendment 21. 

Shona Robison: Section 57A makes provision 
for applications to the sheriff to recall quarantine, 
detention and exceptional detention orders made 
in the absence of the person to whom the order 
relates. There are already express provisions in 
the bill about the effect of appeals in section 
34(4A) and section 61. Amendment 9 is necessary 
to remove any doubt that the orders under section 
57A continue to have effect until or unless they are 
recalled. 

Amendment 21 is a technical amendment that 
clarifies section 61 and ensures that where an 
order appealed against has been extended or 
modified and the person subject to it appeals 
against the extension or modification, the order 
continues as extended or modified in the interim. 

I move amendment 9. 

Amendment 9 agreed to. 

Section 58—Appeal against exclusion orders 
and restriction orders 

The Presiding Officer: Group 6 is on appeals. 
Amendment 10, in the name of the minister, is 
grouped with amendments 11 to 20 and 34 to 37. 

Shona Robison: The amendments in this group 
are technical amendments. The purpose of 
amendments 10 to 20 is to ensure that the 
appropriate range of actions is available to the 
sheriff, the sheriff principal and the Court of 
Session following an appeal against certain part 4 
orders. Currently, the powers of the sheriff, the 
sheriff principal and the Court of Session do not 
fully reflect the fact that not only orders but 
decisions may be appealed against. Amendments 
34 to 37 are technical in nature and ensure 
consistency in appeal provisions throughout the 
bill, in light of other amendments that have been 
made at this stage. 

I move amendment 10. 

Amendment 10 agreed to. 

Amendment 11 moved—[Shona Robison]—and 
agreed to. 

Section 59—Appeal against quarantine and 
hospital detention orders 

Amendments 12 and 13 moved—[Shona 
Robison]—and agreed to. 

Section 59A—Exclusion orders and restriction 
orders: further appeal to sheriff principal 

Amendments 14 to 17 moved—[Shona 
Robison]—and agreed to. 

Section 60—Appeal to Court of Session 

Amendments 18 to 20 moved—[Shona 
Robison]—and agreed to. 

Section 61—Effect of appeal under section 58, 
59, 59A or 60 

Amendment 21 moved—[Shona Robison]—and 
agreed to. 

Section 65—Offences arising from breach of 
orders under this Part 

Amendment 22 moved—[Shona Robison]—and 
agreed to. 

Section 65A—Failure to ensure child’s 
compliance with order 

Amendments 23 and 24 moved—[Shona 
Robison]—and agreed to. 

Section 74—Use of powers in emergencies 
The Presiding Officer: Group 7 is on use of 

powers by a local authority in an emergency: 
application. Amendment 25, in the name of the 
minister, is grouped with amendments 26 to 28 
and 31. 

Shona Robison: Section 74 provides that, 
when an authorised officer who is entitled to enter 
premises by virtue of part 5 of the bill considers 
that there is an emergency, he or she may 
exercise the power of entry at any time and use 
reasonable force. However, under part 5, the 
power of entry available to an authorised officer 
can be exercised only once a notice has been 
served on the owner or occupier of the premises. 

The need to go through that process conflicts 
with the need to act in cases of emergency. 
Amendment 25 rectifies the situation by providing 
that the authorised officer may enter the premises 
in question in emergency situations, provided that 
the criteria for entry have been certified by a local 
authority competent person. Amendments 26 to 28 
and 31 are consequential amendments. 

I move amendment 25. 

Amendment 25 agreed to. 

Section 75—Obstruction 

Amendment 26 moved—[Shona Robison]—and 
agreed to. 
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Section 76—Recovery of expenses 

Amendments 27 and 28 moved—[Shona 
Robison]—and agreed to. 

The Presiding Officer: Group 8 is on recovery 
of expenses. Amendment 29, in the name of Mary 
Scanlon, is grouped with amendment 30. 

Mary Scanlon: Amendment 29 would delete the 
word ―civil‖ from section 76(4). I am reliably 
informed that the term ―civil debt‖ is not a term of 
art in Scots law and should be amended. 

Amendment 30 would allow a person who has 
received a notice of expenses to appeal to the 
court against the local authority‘s notice in respect 
of the amount sought or the instalments proposed. 
The reason for the amendment is that section 76 
entitles local authorities to recover expenses for 
work done under part 5, but there is no provision 
in section 76 for review. The amendment would 
remedy that deficiency. 

Amendment 30 has two main advantages. First, 
it would make it clear that the sheriff can decide 
what is reasonable in terms of recoverable 
expenses. Secondly, by providing for summary 
application procedure, it would provide one 
procedure with one set of appeal rights. 

I move amendment 29. 

Shona Robison: The amendments are 
unnecessary. 

Amendment 29 would remove the word ―civil‖ 
from the term ―civil debt‖ in section 76. That term 
is not new. It is straightforward and clearly 
understood, and it has been used in other pieces 
of legislation, most recently in the Transport 
(Scotland) Act 2001, the Edinburgh Tram (Line 
One) Act 2006, the Edinburgh Tram (Line Two) 
Act 2006, the Business Improvement Districts 
(Scotland) Regulations 2007, and many more 
besides. Amendment 29 is therefore unnecessary. 

Amendment 30 would provide for the court 
process by which a local authority could recover 
expenses for action taken under part 5. However, 
that is already the effect of section 76, which 
provides the local authority with the right to 
recover expenses. If there is a dispute about the 
amount of expenses sought or instalments 
suggested, recourse may be made to the court 
because it is clear that the local authority can 
recover expenses as a civil debt. 

Rules of court will be made to cover the 
procedure for that. I envisage that summary 
application in a sheriff court may be the 
appropriate route to take. It will allow the sheriff 
the opportunity to decide what expenses are 
reasonable, and it will allow appeals against that 
decision. Leaving such detail to rules will provide a 
degree of flexibility that would be lost if 

amendment 30 were agreed to. Our approach is 
consistent with the rest of the bill, and there is 
therefore no need for amendment 30. 

Murdo Fraser (Mid Scotland and Fife) (Con): 
What is the difference between a debt and a civil 
debt? 

15:30 
Shona Robison: As I have explained, a local 

authority can follow a simple process to recover 
expenses as a civil debt. Murdo Fraser should 
know all about that, as he was party to the passing 
of legislation that contained the term ―civil debt‖. 

It is unfortunate that the drafting of amendment 
30 is flawed. I will not make too much of that but, 
for example, proposed new section 76(5) mentions 
―expenses under subsection (1)‖ but does not 
mention the administrative expenses that a local 
authority can recover under subsection (2). If 
amendment 30 were agreed to, it could create 
confusion about which expenses could be 
recovered and the procedure for recovery. 

On the basis of all that, I urge members to reject 
amendments 29 and 30. 

Mary Scanlon: Members will not need to reject 
amendment 29, because I have decided to ask to 
withdraw it. 

Amendment 29, by agreement, withdrawn. 

Amendment 30 not moved. 

Section 77—Compensation 
Amendments 31 to 33 moved—[Shona 

Robison]—and agreed to. 

Section 78—Appeals against notices under 
this Part 

Amendment 34 moved—[Shona Robison]—and 
agreed to. 

Section 79—Appeal to sheriff principal 

Amendments 35 and 36 moved—[Shona 
Robison]—and agreed to. 

Section 80—Appeal to Court of Session 

Amendment 37 moved—[Shona Robison]—and 
agreed to. 

Section 90H—Power to enter premises: entry 
to dwellinghouses 

The Presiding Officer: Group 9 is on 
enforcement of sunbed offences: power to enter 
dwelling-houses. Amendment 46, in the name of 
Ross Finnie, is the only amendment in the group. 
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Ross Finnie: Section 90H was inserted at stage 
2 by amendment 9, which was part of a group of 
amendments that Kenneth Macintosh lodged on 
the regulation of sunbeds. Through nobody‘s fault, 
those amendments were discussed late in the 
stage 2 proceedings. Health and Sport Committee 
members expressed reservations about some 
aspects of the provisions, but advice from third 
parties was received late. 

I have two concerns about section 90H. First, I 
instinctively hesitate to create statutory provisions 
that allow any officer of any body at any place and 
any time to go on fishing trips by entering private 
dwelling-houses. I appreciate that the draftsman 
has provided that 48 hours‘ notice must be given 
and that a person must grant consent, but how on 
earth can an officer phone to gain entry to 
premises without meeting a legal test to 
demonstrate good cause to do so, a link between 
a person and the offence or anything else? 

Much more important is the fact that the 
enforceability of the sunbed provisions would be 
affected. Under section 90H, if consent were not 
given, we would have no opportunity to obtain the 
evidence. That is exactly what the Law Society of 
Scotland‘s late submission to the committee says:  

―It seems to‖  

us 
―that if someone is committing an offence in relation to 
sunbeds‖, 

they 
―may have records or equipment at home. So who would 
give consent to entry then? It‘s unlikely I think.‖ 

The society believed that amendment 9 at stage 2 
should have been 
―changed to allow for a power of search to a dwellinghouse 
to be granted by a sheriff‖. 

Accordingly, amendment 46 would apply the 
standard test that one would expect. If good cause 
existed to believe that an offence was being or 
might be committed, if it were believed that 
evidence of commission of that offence was in the 
dwelling-house and if a sheriff were satisfied by 
evidence on oath that those conditions applied, 
the sheriff could issue a warrant. That would 
provide the opportunity to obtain the evidence that 
would allow us to bring a prosecution. I accept that 
the provision may apply only to a limited number 
of cases, but if the Government originally thought 
it right to have that provision, I hope that it will 
agree that the measure should be enforceable. 

I move amendment 46. 

Dr Simpson: The Labour Party will support 
Ross Finnie‘s amendment because in the cases—
which will be extremely rare, as he said—in which 
an individual did not consent to the entry of an 

officer who sought to ascertain whether something 
unlawful was occurring, it would be unsatisfactory 
for that to put an end to the matter. When there is 
a supposed breach, it is important that the law 
should be enforced. Doing so under a warrant that 
has been given by the sheriff on the basis that 
Ross Finnie has outlined appears to be 
appropriate. 

Ken Macintosh (Eastwood) (Lab): As Ross 
Finnie knows, although I lodged the original 
amendment at the committee, I had some 
reservations about it at the time. I did not move the 
amendment; it was moved by a colleague on the 
committee. Although I do not agree that the 
powers will be abused, the additional hurdle that 
Mr Finnie proposes will provide additional 
reassurance. For that reason, I am happy to 
support his amendment. 

Shona Robison: As you know, Presiding 
Officer, we have some concerns about the 
amendment. Although our original approach 
favoured a light touch, we appreciate the 
sentiments that have just been explained by Mr 
Finnie and others. We will, therefore, not oppose 
amendment 46. 

The Presiding Officer: Mr Finnie, would you 
like to wind up? 

Ross Finnie: Construing not opposing as 
support, I have no further comment. 

Amendment 46 agreed to. 

Section 99—Liability of persons exercising 
functions 

Amendment 38 moved—[Shona Robison]—and 
agreed to. 

Section 102—Regulations and orders 
The Presiding Officer: Group 10 is on 

regulations: procedure. Amendment 39, in the 
name of the minister, is grouped with amendments 
40 and 41. 

Shona Robison: Section 102(3) provides that a 
statutory instrument containing regulations under 
the act is generally subject to negative procedure, 
subject to the exceptions that are set out in section 
102(4), to which affirmative procedure applies. 

Section 25(3) enables Scottish ministers by 
regulation to give such additional powers to 
investigators as they consider necessary for the 
purposes of public health investigations. This is an 
important power, and one under which regulations 
might need to be made quickly, which is why 
negative procedure was first proposed. 

Section 90D(1) enables Scottish ministers by 
regulation to make provision for sunbeds used for 
medical purposes. That power will be used only if 
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we need to ensure that medical use of sunbeds 
remains outwith the scope of the legislation and in 
case we need to do anything in the future to guard 
against sunbed operators and manufacturers 
trying to circumvent the law through the medical 
exemption route. 

We recognise that those are broad powers, 
however, and are, therefore, content that they be 
made by affirmative procedure, which will afford 
the Parliament proper scrutiny of the regulations. 

In urgent situations, amendment 41 will allow us 
to make regulations under section 25(3) using 
emergency affirmative procedures, which meets 
the policy intention. 

I move amendment 39. 

Amendment 39 agreed to. 

Amendments 40 and 41 moved—[Shona 
Robison]—and agreed to. 

Schedule 2 
MINOR AND CONSEQUENTIAL AMENDMENTS 

The Convener: Group 11 is on consequential 
amendments and appeals. Amendment 42, in the 
name of the minister, is grouped with amendment 
43. 

Shona Robison: Schedule 2 provides for 
changes to section 47 of the National Assistance 
Act 1948. Later this year, that section will be 
repealed by the Adult Support and Protection 
(Scotland) Act 2007, so the provision in schedule 
2 is no longer necessary. 

Amendment 42 removes the amendments to 
section 47 of the 1948 act. It also makes 
consequential amendments to other legislation. 

The repeal of the Public Health (Scotland) Act 
1897 has consequences elsewhere in the statute 
book. Some of the references to the 1897 act were 
removed at stage 2. Amendment 43 continues the 
tidying-up process and removes another 
outstanding reference. 

I move amendment 42. 

Amendment 42 agreed to. 

Schedule 3 
REPEALS AND REVOCATIONS 

Amendment 43 moved—[Shona Robison]—and 
agreed to. 

Long Title 

Amendment 44 moved—[Shona Robison]—and 
agreed to. 

The Presiding Officer: That ends consideration 
of amendments. 

Public Health etc (Scotland) Bill 
The Presiding Officer (Alex Fergusson): We 

move, somewhat ahead of schedule, to the next 
item of business, which is a debate on motion 
S3M-2018, in the name of Nicola Sturgeon, on the 
Public Health etc (Scotland) Bill. 

15:40 
The Minister for Public Health (Shona 

Robison): I thank all those who have contributed 
to this important piece of legislation. First, I thank 
the previous Administration, which brought forward 
proposals for consultation in autumn 2006. 
Secondly, I thank the Health and Sport Committee 
for its thorough scrutiny of the bill and the 
committee clerks who worked so hard in support 
of its members. I hope that the committee 
members recognise that we have worked hard to 
address their concerns and comments. We have 
made a number of amendments. I hope that 
everyone will agree that we have worked well 
together to strengthen the bill. Thirdly, I thank the 
many stakeholders who responded to the original 
consultation and who provided evidence at stages 
1 and 2. Finally, I thank Ken Macintosh for his 
contribution on the regulation of sunbed use. 

We are a listening Government, which I am sure 
has been demonstrated throughout the progress 
of the bill, and we have been prepared to consider 
carefully the full range of evidence that has been 
submitted to us before reaching agreement on the 
bill that is before Parliament today. I am grateful 
that all those who contributed to the debate have 
agreed to the principles of the bill.  

To remind us of the significance of the bill, I 
repeat the words of the World Health 
Organization, which said in 2007: 

―New diseases are emerging at an historically 
unprecedented rate.‖ 

Worldwide travel is no longer the preserve of the 
rich and famous. Many Scots are holidaying and 
working in countries where serious communicable 
diseases are relatively common and can be 
brought back to our shores in a matter of hours. 
We therefore need legislation that gives our public 
health authorities—the national health service and 
local authorities—flexible powers to protect the 
public from dangers to health, while building in 
safeguards on the use of those powers. 

The Public Health etc (Scotland) Bill will, if 
enacted, be a vital tool in protecting our citizens 
from current and future public health threats. It has 
the potential to prevent, and prevent the spread of, 
serious infection and contamination, and thereby 
to save many lives in the future. In order to do 
that, the bill contains strong powers. However, we 
have recognised throughout the bill‘s development 
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and parliamentary progress that a balance must 
be struck between our duty to protect the public 
and the rights of the individual. Although we were 
satisfied that the bill, as introduced, achieved that 
balance, we have strengthened the safeguards for 
individual rights in a number of respects at stage 
2. In particular, we have strengthened the appeals 
procedures in part 4 of the bill. Other important 
amendments that have been made relate to the 
court procedures that are to be used and the need 
for consultation before making regulations under 
the bill. I am satisfied that the amendments do not 
in any way dilute the level of health protection that 
the legislation affords. 

I am conscious that part of the responsibility in 
safeguarding an individual‘s rights is to ensure that 
those who are taking action have the necessary 
qualifications, experience and expertise to do so. 
In that regard, the introduction of the concept of 
health board and local authority ―competent 
persons‖ is extremely important. I am pleased that 
our proposals on those qualifications are already 
out to stakeholder consultation. We will, of course, 
continue to listen carefully to stakeholders on that 
and on the content of other regulations that are to 
be made under the bill. 

The updating of the statutory nuisance regime in 
the Environmental Protection Act 1990 as it affects 
Scotland is well overdue. As a result of the bill, we 
will have a significantly enhanced regime 
compared with that in other parts of the United 
Kingdom. It not only builds on their experiences of 
introducing insect infestation and artificial light as 
statutory nuisances but introduces a flexible fixed-
penalty regime and a regulation-making power 
that will enable us to legislate quickly and 
effectively to address new nuisances that arise in 
future. 

The provisions on sunbeds that were inserted by 
Ken Macintosh‘s amendments at stage 2 
stimulated debate across all parties and might well 
do so again today, although I suspect that there is 
now pretty broad agreement. The provisions in 
part 8 send a clear health message that sunbed 
use is dangerous. It is important that we give 
adults the information to enable them to make an 
informed and educated choice, and that we protect 
children. The provisions put us ahead of the rest of 
the UK, and they strike the right balance between 
Government intervention and individual 
responsibility. 

I am conscious that there are still some 
outstanding concerns, principally on the safety of 
sunbed appliances and on how the Health and 
Safety Executive guidance for sunbed operators 
can be better enforced. We also need to protect 
consumers from the misleading information that 
operators provide on the merits of sunbed use. A 
number of members believe that the licensing of 

sunbeds would go a long way to meeting those 
concerns, and I have agreed to consider the 
matter further when we have had time to gather 
and fully assess the evidence. However, as Ken 
Macintosh said at stage 2, we need to be careful 
not to dilute the message that sunbed use 
damages health even in premises that meet the 
highest standards. 

Dr Richard Simpson (Mid Scotland and Fife) 
(Lab): Does the minister agree that the 
committee‘s concerns at stage 2 were about the 
modification of machines that were approved 
under the European Union regulations when they 
were sold? It is the modification that is the 
difficulty. We unearthed a considerable 
discrepancy between the views of those on the 
environmental side who are charged with 
protecting the public and the views of those who 
enforce health and safety. Will the minister 
comment on whether the Consumer Protection 
from Unfair Trading Regulations 2008 will help to 
protect people in that regard? Will she consider 
that in relation to the provision of information and, 
in particular, the provision of misleading 
information that contains claims about the health 
benefits of sunbeds? Will she also reconsider 
enforcement and the inspection of equipment to 
ensure that it has not been modified in a way that 
might cause a problem? At stage 2, we were 
made aware that there would have to be proof that 
damage had occurred. That reactive rather than 
proactive approach does not seem appropriate. 

Shona Robison: The member must be a mind-
reader, because I was about to say something 
about that. 

As part of our further work in the area, I intend to 
meet the head of the Health and Safety Executive 
to explore how its guidance might be strengthened 
and better enforced. The matter is clearly on 
reserved territory. Those on the ground might 
come under local authorities, but when they are 
carrying out the relevant duties, they are wearing 
their reserved-matters hat—their health and safety 
hat. I am also considering the new consumer 
protection legislation, which might well give us 
scope to tackle the serious issues on the ground. 

I listened with great interest to the Health and 
Sport Committee‘s evidence taking on the matter. 
As I said earlier, it is clear that there are some 
outstanding issues that we need to address and I 
look forward to working with the committee further 
to do that. We need to take time to consider all the 
evidence and reflect on how the issues can best 
be addressed before we take further action, and I 
want to do that in partnership with the Health and 
Sport Committee. 

I am confident that the bill will provide our public 
health professionals in health boards and local 
authorities with the tools that they need to ensure 
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a high level of health protection for the people of 
Scotland for many years to come. It will also 
provide an appropriate level of Government 
intervention to ensure that our young people are 
protected from risks to their health from sunbed 
use and that adults can make properly informed 
decisions on sunbed use. I therefore commend the 
bill to Parliament. 

I move, 
That the Parliament agrees that the Public Health etc. 

(Scotland) Bill be passed. 

The Presiding Officer: I call Margaret Curran, 
who has at least six minutes. 

15:50 
Margaret Curran (Glasgow Baillieston) (Lab): 

I do not want to disappoint you, Presiding Officer, 
but I will probably not take up your enticing offer of 
speaking for an inordinate length of time. This has 
been a consensual debate and, as members 
know, I do not really do consensual, so I am a bit 
speechless. I congratulate Mary Scanlon on doing 
her bit to raise some arguments and debate. I 
have a choice: I could go down the road of trying 
to find an argument—I am usually quite successful 
at that, I have to say—or I could have a go at the 
consensual approach. I ask members to bear with 
me as I try to be consensual. 

We welcome the Public Health etc (Scotland) 
Bill. I hope that it is considered consensual to say 
that we see it as a continuation of the work of the 
previous Scottish Executive. It is an important 
piece of legislation for the modernisation of the 
public health agenda. Points were made strongly 
in the stage 1 debate about how long the existing 
legislation has been on the statute books and 
about the need for modernisation. As the minister 
said, there are new possible threats to public 
health, and unforeseen issues might emerge for 
which we will need a framework. 

As someone who has been a bit distant from the 
detail of the bill—I am not a member of that 
glorious committee—I thank the members of the 
committee and all the staff, who do so much work. 
However, Mary Scanlon made an important point 
about the need for assistance for members, 
particularly if they have a pressing point to raise. 
We need to discuss how members are supported. 
I am sure that the issue emerged during the 
previous parliamentary sessions, so perhaps we 
need to ask the Scottish Parliamentary Corporate 
Body to give some time to it. 

I know that Labour and other members worked 
hard to strike the proper balance between the 
protection of the public and the rights of the 
individual, which is not always an easy thing to do. 
However, we have moved considerably towards 
that end with the bill. 

At stage 1, my particular emphasis for the bill 
was Ken Macintosh‘s campaign to restrict the use 
of sunbeds. Like the minister, I pay tribute to the 
significant work that Ken Macintosh has done, 
which has led to a welcome public debate on 
sunbeds. As has been acknowledged, we need to 
go much further, particularly with public 
information about the issue, and I am pleased that 
the minister has articulated the issue of future 
work. Nonetheless, we have reached an important 
milestone, and Ken Macintosh‘s work has been 
significant in that. 

There is another dimension to the issue. I do not 
have the statistics, although I would be interested 
to retrieve them, about the proportion of sunbed 
salons in different communities across Scotland. 
On Friday night, I was on a night out with the 
police—well, it was not a night out, although I am 
sure that that would have been most entertaining. I 
was touring my constituency with the police, 
looking at crime and disorder issues in the 
constituency—she said, as she quickly tried to 
retrieve the situation. As we weaved around the 
communities in the east end of Glasgow and 
greater Easterhouse, I was struck by the number 
of sunbed salons that I saw. 

Those in the Parliament who are interested in 
health issues have to debate the power of 
licensing to promote public health—I am not 
necessarily talking about the powers in the bill—
and the number of sunbed salons in a given area 
could be considered in that context. It is 
contradictory that the state, in all its forms, allows 
those salons to exist in communities while also 
actively discouraging people, particularly young 
people, from using them. 

We have rehearsed the arguments about the 
increasing incidence in Scotland of melanoma. I 
am sure that many members will have read the 
briefing from Cancer Research UK, which 
highlights that, in addition to skin cancer, a range 
of serious health conditions, including eye damage 
and skin ageing, result from sunbed use. We must 
tell young people—especially young women—
about the true consequences of what, in the short 
term, might seem to be an attractive behaviour. 

As the Cancer Research UK briefing identified, 
the International Agency for Research on Cancer 
points to evidence of a causal relationship 
between sunbed use and skin cancer, particularly 
when exposure takes place before the age of 35. 
As the second most common cancer among 15 to 
34-year-olds, skin cancer represents a big 
challenge for Scotland. The bill‘s provisions are a 
big milestone in tackling its prevalence, but they 
are only a start. I hope that we continue that work 
with public information messages that spell out 
that sunbed use is damaging and should be 
actively discouraged. 
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In conclusion—I am sure that it will disappoint 
the Presiding Officer to hear me say those 
words—I note that Shona Robison said that her 
Government is a listening Government. We are a 
constructive Opposition, and we want to play a full 
part in the bill‘s implementation. The debate has 
been welcome. I am sure that there will be many 
more parliamentary debates on such matters, both 
of a constructive and a conflicting nature.  

The Presiding Officer: I am often disappointed 
when you say ―In conclusion‖, Ms Curran, but 
never as much as I am today. 

I now call Mary Scanlon, who has quite a long 
time for her speech. 

15:56 
Mary Scanlon (Highlands and Islands) (Con): 

I wish that I had prepared a 20-minute speech. 
Like Margaret Curran, I doubt whether I will need 
all the time that I have been allowed. It is difficult 
to follow such a consensual speaker, whose tales 
of a night out with the local constabulary I cannot 
compete with. 

As I said during the stage 1 debate, 
consideration of the bill has been surprisingly 
interesting and, of course, consensual. I thank the 
Health and Sport Committee‘s clerks and others 
who supported us during that process. In my 
opinion, the committee, under the able 
convenership of Christine Grahame, did an 
excellent job—I would say that. [Interruption.] 
Jamie Stone is suitably impressed. During our 
scrutiny, we raised many issues that were 
acknowledged, addressed and discussed both at 
stage 2 and again today. I trust that Scotland is 
now as prepared as possible for any potential 
threat, whether it comes from severe acute 
respiratory syndrome, pandemic flu or sunbeds. 

I hope that lessons have been learned about the 
drafting of bills. In comparison with recent years, 
the legislative commitment in the third session of 
Parliament has been extremely light but, on legal 
issues, the drafting of the bill was very poor, as the 
Law Society of Scotland highlighted. It was 
embarrassing to be told by the Law Society that 
the bill contained incorrect references to summary 
applications, problematic appeals provisions and 
provisions that did not accurately reflect current 
Scottish civil procedure. That is not good enough. I 
hope that lessons have been learned and that 
such errors are not made in future. Neither 
parliamentary draftsmen nor MSPs should need to 
depend on the Law Society to correct legislation 
so that it reflects current Scottish civil procedure. 

I trust that the bill outlines clearly the 
responsibilities of local government and the health 
service in relation to any serious public health 
event, but the test for any bill is in its 

implementation. We hope that its more serious 
measures, such as those to do with quarantining, 
will not need to be used very often. 

At this week‘s meeting of the cross-party group 
in the Scottish Parliament on mental health, at 
which Richard Simpson and I were present, a 
representative of the Mental Welfare Commission 
for Scotland raised a number of points, one of 
which is pertinent to today‘s proceedings. A lack of 
knowledge of mental health legislation among 
various professionals and organisations was 
identified. That is worrying because knowledge of 
mental health legislation is required and used on a 
daily basis across Scotland to ensure that people 
are treated and cared for in line with the principles 
of the legislation and the understanding of it that 
MSPs had when they passed it. Given that many 
of the powers, duties and responsibilities in the 
Public Health etc (Scotland) Bill will not be 
enforced on a daily or weekly basis, and perhaps 
not even on a weekly or yearly basis, there is even 
more need to ensure that all health, local 
government, legal and other stakeholders are fully 
informed of the impact and implementation of the 
legislation. 

In my opinion, passing a bill in Parliament is not 
the end of the process, although it may be the end 
of the process for us; it should be a catalyst for 
further training, awareness raising and enhanced 
communications. How often do people come and 
tell us that agencies out there do not even talk to 
each other, work together or share information? All 
of that is essential to ensure that the eventual act 
is implemented with the same good will with which 
we are passing the bill today, and that public 
health threats are responded to in the manner that 
is intended and outlined—I am trying to speak as 
slowly as I can—in the bill. 

On behalf of the Scottish Conservatives, I am 
very pleased to support the bill. 

16:01 
Ross Finnie (West of Scotland) (LD): I, too, 

shall not attempt in any way to fill the time 
unnecessarily. 

I congratulate everybody who has been 
responsible for bringing forward this important bill, 
which is largely technical because it replaces 
legislation that goes back to 1889 and modernises 
our approach to public health and how we deal 
with major incidents. It is interesting that so deeply 
entrenched were the provisions of the Public 
Health (Scotland) Act 1897 that it has taken three 
attempts to dig the roots out. That is an interesting 
reflection of how strong that legislation must have 
been. 

Like other members of the Health and Sport 
Committee, it is difficult for me to say that the 
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committee did well. However, anyone reading 
objectively the proceedings of the committee 
stages in the Official Report would have to 
concede that the bill was, indeed, strengthened 
and improved in the committee. I do not want to 
overdo the issue of appeals provisions and 
applications in civil procedure, but I think that we 
all, not just the Government, must remember that 
the Parliament operates on a unicameral basis 
and that there is no revising chamber. The serious 
and heavy burden that each and every one of us 
has as legislators to get things right as we pass a 
bill is a heavy responsibility indeed. That applies 
equally to Government and to MSPs before we 
agree finally to vote any bill through to become an 
act of Parliament. Therefore, like others, I hope 
that one or two lessons have been learned 
because it is clearly a diversion for members to 
have to correct matters that ought to have been 
right in the first place, instead of being allowed the 
time to scrutinise the more controversial aspects, 
which might require some thought and reflection to 
ensure that the provisions do not have unintended 
consequences. 

On the many amendments, I pay tribute to the 
minister for her constructive approach to the bill as 
a whole and, indeed, for the responses that she 
brought back to the committee on the issues that it 
raised. I hope that that is, indeed, the style that we 
can expect in the future. 

The bill itself does many things that are pretty 
self-evident; it brings enormous clarity to the roles 
of Scottish ministers, health boards and local 
authorities, and it spells out the public health 
functions of health boards and local authorities in 
a way that none of the predecessor legislation 
managed. The bill makes clear the persons who 
are responsible; the definition of a ―competent 
person‖ is a welcome development in the 
proceedings.  

The bill also updates the list of notifiable 
diseases and organisms. To support the view that 
the committee did a thorough job, I want members 
to know that both part 1 of schedule 1, which lists 
notifiable diseases and fills a page, and part 2 of 
schedule 1, which lists notifiable organisms and 
fills two and a bit pages, were thoroughly 
considered not by the committee as a whole but 
by Dr Ian McKee and Dr Richard Simpson, who 
displayed what I can only describe as an 
unhealthy interest in notifiable diseases and 
notifiable organisms. However, the committee and 
the Parliament should be satisfied that each 
disease and organism that is listed has been given 
due and careful consideration. Explanations have 
been asked for and suggestions were even made 
that some things that had not been included might 
be included. We can rest assured that nothing has 
gone untouched. 

Ken Macintosh, who lodged amendments on the 
regulation of sunbeds, deserves credit for raising 
another important issue. I congratulate him on 
lodging those amendments and apologise for not 
making it clear earlier that although a particular 
amendment was lodged by him, he did not move 
it. His proposals were welcome. They are slightly 
different from the main thrust of the bill, but they 
represent an important contribution to promoting 
health through addressing the problems of skin 
cancer, with which we are all familiar. 

I was particularly pleased to hear the minister‘s 
comments on unresolved matters. As Dr Simpson 
made clear in his intervention, the committee was 
extremely exercised about the confusion between 
approved codes of practice that the Health and 
Safety Executive operates and discretionary 
guidelines that do not involve statutory 
undertakings. I welcome the minister‘s undertaking 
to look further into such matters, which relate to 
the performance of the equipment that is used. I 
hope that there is an early resolution and an 
explanation from the HSE as to how things might 
be best resolved, as a little bit of a loophole has 
been left with respect to the Parliament‘s intent in 
passing the bill. 

In conclusion, the bill is worth while and will give 
public health law a modern aspect. I hope that it 
will assure the public that we are fit and prepared 
to deal with incidents and that a system will be in 
place that will serve the public well. Now that the 
bill has gone through all its stages, it is a good bill. 
The Liberal Democrats will certainly support the 
motion to pass it at decision time. 

16:07 
Christine Grahame (South of Scotland) 

(SNP): As my colleague on the Health and Sport 
Committee Ross Finnie said, the Public Health etc 
(Scotland) Bill is a substantial piece of legislation 
that will replace legislation that is well past its use-
by date. Schedule 3 will repeal acts that go back 
to the 19th century and 1907. 

The previous Administration commendably set 
the bill in train—I say to Mrs Curran that I, too, can 
be consensual. The bill reflects how much the 
world has changed since the 19th century, from a 
world of tuberculosis, measles and whooping 
cough epidemics to a world of SARS, bird flu, 
MRSA and indeed, anthrax, which has made a 
recent revisit. The world has metaphorically 
shrunk in size with the relatively free and fast 
movement of people and animals. 

I am speaking as a back bencher, but I want to 
put on record as convener of the Health and Sport 
Committee my thanks to members of that 
committee for—as someone else has said—their 
interesting and perceptive engagement with what 
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turned out to be interesting legislation. We 
appointed an expert, but—this is no reflection on 
the calibre of that expert—consideration of the bill 
was well within our capacity. That can be seen 
from the quantity and quality of the amendments 
that we stimulated at stage 2 through robust 
engagement with the ministerial team. I 
congratulate the minister on responding so 
positively to that engagement. Indeed, I think that 
we arrived at a much more consensual position at 
stage 3 because the committee did its work. 

The recent anthrax outbreak in the Scottish 
Borders tested the existing legislative levers and 
administration processes, and they did not always 
pass their tests. I have said before that under the 
existing legislation, only one possible infected 
premises could be legally isolated and entered. In 
the Pascal Norris case in the Borders, that meant 
that his home could be isolated and entered. 
However, the real place of contamination was the 
village hall in Smailholm, and the only way in 
which that could have been isolated and entered 
was if the owner gave their consent—which, of 
course, they gave. That shows why we had to 
move on. The situation has now been remedied 
under section 22(1). 

One extremely important debate was on 
ensuring that we struck the difficult balance 
between the rights of the individual and the rights 
of society to protection from virulent disease. 
Many of the amendments at stage 2—and, indeed, 
at stage 3—redressed a balance that the 
committee felt was not being sufficiently 
maintained. I refer in particular to section 
57B(4)(d)—the information is all at your 
fingertips—which provides for an appeal after 
there has been a medical examination without 
consent. The ministerial team asked what point 
there would be in lodging an appeal when the 
medical examination had already been done. The 
point would be to establish whether the 
appropriate criteria in those circumstances had 
been properly applied and then to set a bar—
involving principles and criteria—that could be a 
guide to sheriffs elsewhere. Collectively, we won 
substantial debates across the whole bill, and I 
agree with my colleagues that those included 
debates on substantial issues involving civil court 
procedures that were a novelty to me after 12 
years in practice. 

Finally, I come to Ken Macintosh. I want to take 
time to congratulate you. I am jealous: I am trying 
to bring forward a bill on licensing, which I hope 
that the minister will embrace with the same 
commendably positive attitude with which she 
embraced your proposed member‘s bill. The whole 
of part 8 is virtually your bill. You have had great 
success and have shown that a back bencher with 
stoicism and determination who pursues an issue 
with ministers down the years can get results. In 

particular, I commend section 90C, on 
unsupervised coin-operated sunbeds. It is 
appropriate that it includes the caveat ―without 
reasonable excuse‖, as someone could deceitfully 
use a coin-operated sunbed without the owner‘s 
knowledge. 

I was intrigued by part 9, on statutory nuisances, 
which introduces into the Environmental Protection 
Act 1990 a provision on artificial light that is 
deemed to be ―prejudicial to health‖. I warn the 
Scottish public at large that, although the provision 
may not pertain to outdoor garden lights in the 
summer, it may apply to domestic households that 
are becoming prone to blazing with competing 
Santas, sledges, reindeer and icicles. That is just 
a thought on this sunny June afternoon. 

The Deputy Presiding Officer (Alasdair 
Morgan): I remind the chamber of what the 
Presiding Officer has been saying at the beginning 
of every meeting for the past couple of weeks 
about the need for members to address their 
remarks through the chair. 

16:12 
Ken Macintosh (Eastwood) (Lab): My remarks 

will address part 8 of the bill, on the regulation of 
sunbeds. Following my participation in this 
morning‘s rather divisive debate on education 
cuts, I am relieved—possibly unlike Margaret 
Curran, I am pleased—to be able to thank 
members from all parties for their support over the 
years for my proposed member‘s bill. It has been a 
long slog from the idea of a sunbed bill being first 
suggested by the cross-party group on cancer to 
today‘s successful—and, I hope, unanimous—
adoption of it by the Scottish Parliament. 

I joked with colleagues earlier that I hope that 
the level of support that has been shown for the 
proposals does not reflect the fact that they have 
been worn down over the years, but reflects the 
strength of our arguments. What matters is that 
the Scottish Parliament has shown yet again its 
willingness to tackle Scotland‘s biggest health 
problems head on. We are taking charge of our 
own health. We are taking responsibility and rising 
to the challenges that we face. Skin cancer is a 
particular Scottish problem—there is no doubt 
about that. Fair skin, blue eyes and freckles are 
some of the factors that put people in a high-risk 
category when it comes to developing skin cancer. 
I am proud that Scotland is leading the way in the 
United Kingdom in this cancer prevention 
measure. 

Sunbeds are, however, only part of the problem. 
As a country, we must change our attitudes to 
tanning more generally. Nevertheless, the 
regulation of sunbeds will be an important step in 
our attempts to reverse the rising incidence of this 
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devastating disease. Thousands of Scots have 
lost their lives—often, at a cruelly young age—as 
a result of skin cancer, and many more have faced 
the trauma of intrusive surgery. 

As I have said before, I hope that the measures 
will work in the same way as a health warning on a 
pack of cigarettes. They will be of particular benefit 
to the young, offering protection to those under the 
age of 18 whose very youth makes them 
vulnerable to developing the disease. I hope that 
the new laws will eradicate the all-too-frequent 
abuses of coin-operated sunbeds or unstaffed 
salons.  

It is the issuing of information on the dangers of 
tanning to their health that will begin to change the 
attitudes and behaviours of sunbed users. The 
Minister for Public Health has promised to revisit 
the question of licences, should the evidence 
support the case, and I was very pleased to hear 
that commitment. I agree with her that the purpose 
of part 8 of the bill is not to enable us to damage 
our health in the UK‘s best-run salons, but to 
encourage all of us to be more careful about our 
health in the first place. 

My colleague Margaret Curran made the 
important point that skin cancer is an equalities 
issue. The salons often target the most vulnerable 
people and can be found in particularly deprived 
communities. Unfortunately, individuals from those 
communities are less likely to pick up on signs of 
cancer at an early stage. Therefore, unfortunately, 
they experience poorer outcomes.  

I ask you to indulge me, Presiding Officer, as I 
thank those who really made the proposals on 
sunbeds happen today. I am grateful to so many 
people for helping us to get where we are. Jamie 
Inglis, formerly of Health Scotland, first brought the 
idea to the attention of the cross-party group on 
cancer. Professor Jimmy Ferguson and Harry 
Moseley from the photobiology unit at Ninewells 
hospital and the University of Dundee, Professor 
Colin Munro from the Victoria infirmary and the 
Southern general hospital in Glasgow, as well as 
all their colleagues in Scotland‘s dermatology 
community, gave me so much of their time and 
expertise.  

I thank John Sleith from the Royal 
Environmental Health Institute of Scotland, who 
has done so much work over so many years to 
provide evidence from local authorities about the 
operation of sunbed salons. I have special thanks 
for the campaigners who are with us in the gallery. 
Vicky Crichton from Cancer Research UK is here, 
and she can pass on our thanks to Sarah 
Woolnough and other colleagues from CRUK. I 
thank Leigh Smith and Ian Nicol from the 
melanoma support group Scotland. Their personal 
testimony and experience will have done so much 

to engage and win the sympathy of MSPs and 
people outside the Parliament. 

I should thank not only the Health and Sport 
Committee clerking team, who were typically 
supportive and helpful, but—unusually for an 
Opposition MSP—the officials in the bill team, who 
I think took a very constructive attitude. All the 
campaigners were struck by the way in which we 
felt engaged in a common endeavour for the 
public good. 

In a similar vein, it would be ungracious of me 
not to thank the Minister for Public Health herself. I 
know that she was one of the signatories to my 
proposed member‘s bill and that she was an active 
member and supporter of the cross-party group on 
cancer over many years. Although this might be 
an all-too-rare occasion—despite the supposed 
new politics in this country—I genuinely wish to 
thank her and colleagues from all parties for the 
support that they have given my proposals.  

I was encouraged to hear the minister‘s words 
on how to deal with some of the unresolved issues 
in the bill, particularly those around health and 
safety and the prohibition on the making of false or 
dubious health claims. I particularly look forward to 
the public health campaign that will accompany 
the legislation as it is enacted.  

Sunbed regulations might have been a long time 
coming, but in many ways the journey has been as 
important as the destination. We are winning the 
battle on lung cancer, on cervical cancer and on 
bowel cancer. I hope that, from today, we will win 
the battle on skin cancer, too. 

16:18 
Michael Matheson (Falkirk West) (SNP): It is 

always a real pleasure to be called to speak at this 
late point in a stage 3 debate, because there are 
so many new and fresh ideas to be injected into 
the discussion. However, as I am not responsible 
for the timetabling of the debate, I do not feel the 
need to apologise for repeating some of the points 
that have already been raised.  

Several members have said that consideration 
of the bill has largely been consensual, not just 
during today‘s debate but during its consideration 
by the committee. Margaret Curran has just left 
the chamber for the moment, but I must confess 
that her attempt at consensual debate was very 
worthy. In fact, I would go so far as to say that 
consensual debate comes rather naturally to 
Margaret Curran, and I encourage her to continue 
in that vein in the future. 

During our consideration of amendments, Mary 
Scanlon made an important point about the 
support that is available to back-bench members 
who want to lodge amendments. I hope that the 
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Scottish Parliamentary Corporate Body will 
consider the matter. The problem arose during the 
first session of the Parliament, when I served on 
the Justice 1 Committee as a back-bench member 
of an Opposition party. However, I recall that the 
gaps between stage 1 and stage 2 and between 
stage 2 and stage 3 were longer, which meant that 
clerks had more opportunity to consider the 
consequential effects of amendments that were 
lodged. Perhaps further consideration should be 
given to timetabling bill stages to give clerks and 
others such opportunities. 

Technical difficulties with Opposition members‘ 
amendments are an age-old problem. When I was 
in opposition I often regarded ministers‘ comments 
about technical difficulties with amendments as a 
counsel of despair—I am sure that that is not the 
case during this debate. However, there is a 
genuine issue to do with ensuring that members 
are given appropriate support. 

Like other members, I welcome the bill, which 
will ensure that our public health legislation and 
regulations are fit for the 21st century. The bill will 
put us in a better position to be able to tackle 
major public health issues that our nation will face 
in future. 

Like Ross Finnie and others, I congratulate the 
minister on how she conducted herself in her work 
with the committee on the bill. In opposition it was 
not always my experience that ministers were 
forthcoming with committees when there was 
disagreement or when amendments were sought. 
The minister demonstrated a willingness to work in 
partnership with the committee, in line with the 
original intentions about how the Parliament would 
operate. She took on board many concerns that 
the committee raised and when it was not 
technically possible to amend the bill she offered 
to address issues in guidance. Her response to 
the committee prior to stage 2 was extremely 
useful, as I said at the time. When stage 1 debates 
took place in the past members often had no idea 
what position the Executive would take. The full 
response that the minister provided gave us useful 
ideas about the Government‘s approach. 

In the stage 1 debate, Mr Finnie expressed 
concern about the bill in relation to the European 
convention on human rights. I hope not only that 
he has been reassured that he need no longer be 
concerned but that the Parliament will 
acknowledge that the bill is fully ECHR compliant. 

The regulation of sunbeds has probably been 
the major focus of public and media attention. Like 
other members, I congratulate Ken Macintosh on 
his diligence and hard work in pursuing the issue 
during recent years. I acknowledge that the 
passing of the bill will present difficulties for some 
businesses in Scotland, particularly those that run 
coin-operated sunbed parlours. Some businesses 

might have to close. However, this is an issue on 
which public health takes precedence over 
personal difficulties. We have made progress on a 
number of fronts in relation to other medical 
conditions and I hope that the passing of the bill 
will demonstrate that Scotland is determined to 
address the growing problem of skin cancer. 

If the Parliament agrees to pass the bill at 
decision time, it will be important that subsequent 
regulations and guidelines address issues that the 
committee raised and that we ensure that local 
authorities effectively implement the bill‘s 
provisions, to ensure that the public health 
benefits of the bill are delivered. 

16:25 
James Kelly (Glasgow Rutherglen) (Lab): I 

welcome the opportunity to take part in this 
afternoon‘s debate on the Public Health etc 
(Scotland) Bill. We spend a lot of time in the 
Parliament debating health and other big issues—
for example, how we spend the £11 billion budget, 
deal with drug and alcohol policy and tackle health 
inequalities. There is no doubt that we need to 
have a framework in which to deal with public 
health. If we get that right, it will contribute towards 
the overall health and wellbeing of the Scottish 
people. It is important that the bill, which I hope 
will be passed today, serves those objectives. It is 
definitely a step in the right direction. 

Other members have spoken about the need to 
modernise our public health legislation, much of 
which, as Ross Finnie said, is rooted in the 19th 
century. We must pay heed to the fact that, as the 
world changes and everyone travels more, we are 
more likely to come into contact with different 
diseases. From that point of view, I welcome the 
amendments that the bill makes to the 
Environmental Protection Act 1990, particularly in 
relation to the addition of premises from which 
insects emanate or premises that give rise to 
artificial light nuisance, and situations in which 
water covering land becomes a public health risk 
or nuisance. 

If organisations or companies are found to be 
responsible in such instances, their unsociable 
behaviour should be dealt with. We need to take a 
strong stand against them, and the provisions in 
the bill will help us to do that. The bill will help to 
protect individuals from such public health risk or 
nuisance and will encourage organisations and 
companies to respect individuals and 
communities. 

Most speakers have rightly paid tribute to Ken 
Macintosh, who has been instrumental in 
developing the part of the bill that deals with the 
regulation of provision of sunbeds. His work has 
been critical, not only during the passage of the bill 
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but over the years, during which he has 
campaigned constantly on the issue. The point of 
being involved in politics—I am talking not only 
about Labour members but members across the 
chamber—is to make a difference. Ken Macintosh 
has made a difference, particularly in relation to 
part 8 on the regulation of provision of sunbeds. 

A couple of weeks ago, campaigners set up a 
stall in the chamber lobby to raise awareness of 
melanoma. Like many members, I visited the stall. 
I talked to one woman who spoke eloquently on 
the subject. Sadly, her husband had passed away 
the previous month as a result of skin cancer. She 
spoke passionately about why it was important 
that the Parliament pass the bill, particularly the 
part on which Ken Macintosh has campaigned. 
She told me that it would make a difference by 
raising awareness and reducing the incidence of 
skin cancer throughout Scotland. I acknowledge 
the importance of all the other aspects of the bill, 
but if politics is about making a difference, the 
work that Ken Macintosh has done sends out a 
strong message throughout Scotland on the 
dangers of sunbed use. I welcome that. I reiterate 
Margaret Curran‘s comments on the number of 
sunbed salons in some communities. As she said, 
a high proportion of such salons can be found in 
areas of social deprivation, which is of concern.  

The committee and the minister spent a lot of 
time looking at the issue of licensing. The minister 
has given a commitment that, if the Government 
feels that the provisions in the bill do not, in 
practice, meet its objectives, she will come back to 
the chamber on the matter.  

I welcome the provisions that are being 
introduced to modernise the investigation of public 
health incidents. Those provisions are absolutely 
correct, given that no new legislation has been 
passed on that area. 

In the stage 1 debate, I raised concerns about 
the intention to use the summary application 
procedure in Scottish civil court proceedings, as 
that was not legally competent. That provision has 
now been revised at stage 3. I hope that the 
mistake is not repeated in other bills that are 
brought before the Parliament. 

The alignment of the appointment of public 
health inspectors with the appointment of 
appropriate competent people by local authorities 
and health boards is absolutely correct. That 
should help to instil public confidence when 
investigations take place, which is paramount. On 
health protection plans, it is important that health 
boards and local authorities work together. 
However, the bill talks about consultation on that, 
rather than agreement. We must consider that 
issue in future. 

As others have done, I pay tribute to the work of 
the Health and Sport Committee. I am not a 
member of the committee, but I have read many of 
its deliberations. It is clear that there is a lot of 
expertise on the committee. If one considers the 
development of the bill from stage 1 to stage 3, 
one can see that the committee has made many 
positive contributions and has affected the 
eventual outcome, in part through positive 
discussions with the minister. 

The bill is an important one that lays down an 
essential framework for public health that can 
make a real difference in some areas. I welcome 
its passage today. 

The Deputy Presiding Officer: We now move 
to the winding-up speeches. I call Ross Finnie. 

Ross Finnie: No. 

The Deputy Presiding Officer: Jamie Stone? 

Ross Finnie: No. 

The Deputy Presiding Officer: I call Jackson 
Carlaw. 

16:31 
Jackson Carlaw (West of Scotland) (Con): I 

offer my congratulations to the Cabinet Secretary 
for Health and Wellbeing and the Minister for 
Public Health in particular on the imminent 
conclusion of their first major piece of legislation 
since coming to government. That the bill has 
attracted a consensual approach throughout the 
Parliament is to be welcomed and we will of 
course support it in the final vote tonight. From 
time to time during its passage, the extraordinary 
age of some of the legislation it succeeds has 
been mentioned, in particular the Infectious 
Disease (Notification) Act 1889 and the Public 
Health (Scotland) Act 1897. In reflecting on that, I 
thought that it might be interesting to consult the 
Hansard official record of those earlier times to 
see what lessons might be learned. 

Coincidentally, in the wider context of public 
health, it should be noted that Coca-Cola was 
invented in 1889. Indeed, it was originally 
produced by a company called the Pemberton 
Medicine Company. I presume that, if its status as 
a medicine had not changed, it would in due 
course have been available on free prescription. 
On this day in 1889, the Eiffel tower had been 
open for just a few weeks, from early May, and 88 
souls perished in an Irish train disaster. Otto 
Frank, Anne Frank‘s father had just been born—
ironically, days after the man who would destroy 
his family and shatter the peace of the world half a 
century later. Kaiser Wilhelm II, who did much the 
same in half the time, had just succeeded, the tsar 
still ruled and the Marquis of Salisbury led the 
Government. 
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Jamie Stone may be encouraged to hear that in 
the debate on the proposed legislation, various 
members intervened to challenge why the member 
for Caithness, a Dr Clark, had been unable to 
participate. The validity of proceedings was called 
into question because the member for Caithness 
had not been able to state his point. I am sure that 
colleagues here today will want to reassure Mr 
Stone that, together, we would cheerfully and 
willingly march in his defence were he, as the 
member for Caithness in the Parliament, unable to 
set that outrageous wrong of history right. It is just 
a great shame that Mr Stone has no intention of 
doing so this afternoon, but I had not anticipated 
that small matter. 

I am not sure how riveting the notification of 
infectious disease was to Westminster, for the lord 
mayor of Dublin—all Ireland then benefiting from 
membership of the union—was moved to 
comment: 

―We have been here through a most fatiguing week. We 
were here till nearly 3 o‘clock this morning, and the present 
Sitting has lasted more than seven hours. Does the 
Government think that there is no limit to the physical 
endurance of Members?‖—[Official Report, House of 
Commons, 24 August 1889; Vol 340, c 438.] 

The cabinet secretary and the minister must be 
relieved that, while all the respective health teams 
in the Scottish Parliament have certainly spent 
more than seven hours of late discussing various 
topics of considerable interest, we have not sat 
here on this matter alone for just so long. 

One point of interest in the debate in 1889 was 
the argument about the role of medical men, the 
forebears of general practitioners, having to give 
notification of disease outbreaks. It caused some 
controversy then, too; the member for 
Lincolnshire, Spalding somewhat fatuously argued 
against the measure on the basis that a report he 
had seen demonstrated that there was less 
incidence of disease where it was not reported. 

By 1897 and the passage of the Public Health 
(Scotland) Bill, the Irish author Bram Stoker had 
just published ―Dracula‖; the first fingerprint bureau 
had opened in, curiously, Calcutta in India; the 
word ―computer‖ had been used for the first time in 
connection with an electronic device; Anthony 
Eden was born; and Queen Victoria had 
celebrated her diamond jubilee. There was a 
rather cantankerous exchange in the Commons, 
and memorable phrases, such as the bill being  
―remarkable not so much for what it contained as for what it 
did not contain‖, 

were coined. How often have we heard that since? 
There were contributions from the members for 
Banffshire, Dundee, Edinburgh, Midlothian and 
Glasgow Blackfriars—the latter noting, somewhat 
vexatiously, that the arrangements introduced into 
the Bill would lead to 

―an extraordinary expenditure of time and money. It would 
cause dilatory objections to be made. It would confer 
enormous advantages on the rich, and impose serious 
drawbacks on the poor. To many local authorities the 
delays, expense, and trouble would be a serious matter. 
The Bill would apply, not to rich places only, but to scores 
of poor districts in Scotland which could ill afford the money 
to devote‖.—[Official Report, House of Commons, 22 
March 1897; Vol XLVII, c 1150, 1160.] 

That was a somewhat ridiculous footnote from 
history, but one with its own echoes. 

I dwell on all of this—as members will have 
concluded by now—in the absence of much else 
to say. There is some pleasure to be had in 
knowing that our Official Report will record the 
historical contribution of others in the on-going 
legislative story of public health, but I will note, 
finally, that in the 19th century too, the overall spirit 
of the debate, despite the lateness of the hour, 
was characterised by the resolve of members on 
all sides to work together. Farewell, then, to our 
guardians past. 

I have two points to leave with the Government. 
First, Mary Scanlon‘s amendment 1 was sincerely 
offered. We are concerned that GP morale has 
softened. I have noted previously that the removal 
of the notification fee—although not substantially 
material in its own right—was seen by GPs in the 
context of recent renegotiations as a further 
chipping away at earlier commitments. Whether 
the GPs were right or wrong, I hope that future 
outcomes do not cause the Government to rue the 
day. 

Secondly—although I do not wish to labour the 
point—the Government might note that members 
of the Subordinate Legislation Committee had our 
attention drawn to some lazy drafting with this bill 
in particular. I hope that we can move on and that 
the matter has been duly noted and addressed. 

We congratulate the Government and the 
members of the Health and Sport Committee on 
investigating succinctly many of the queries and 
concerns of the stage 1 debate. We also 
congratulate the clerks who assisted them. 

With the measures in the bill, Scotland will be 
better prepared to meet future challenges to our 
public health. We have incorporated into the 
proposals sensible actions to regulate the use of 
sunbeds. We could not fairly have expected our 
Victorian predecessors to anticipate such a need 
but, thanks to Kenneth Macintosh, Victorian values 
have been represented in the bill. So, with a nod 
to them, we end by repeating the Scottish 
Conservatives‘ support for the motion. 

The Deputy Presiding Officer: I call Dr Richard 
Simpson. He should note that there is no 
compulsion to dwell too long on the 19th century. 
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16:37 
Dr Richard Simpson (Mid Scotland and Fife) 

(Lab): I would not in any way try to compete with 
Jackson Carlaw, but I will say that his speeches 
are always greatly interesting. We have had two 
lectures on history—one from Jackson Carlaw just 
now, the other from Dr McKee during the stage 1 
debate.  

I should perhaps begin by thanking Ross Finnie 
for his kind—I think—remarks about the joint 
consultation on the bill that Dr McKee and I 
undertook. Like others, I will try to be consensual, 
but when I started writing this speech— 

Christine Grahame: He cannot start with a 
―but‖. 

Dr Simpson: But, although I had intended to 
start my speech by saying that this bill is historic, I 
feel that that word is becoming devalued through 
overuse. That point has not yet been recognised, 
but it may be in due course. 

This is an important piece of legislation in an 
otherwise fairly threadbare legislative programme, 
but that does not detract from the bill‘s importance. 
I want to thank the minister for her gracious 
remarks on the previous Administration‘s work on 
the bill—the Liberal-Labour coalition did all the 
consultative work. 

The bill reflects the needs of a modern society. 
Members have raised various issues—Christine 
Grahame, for example, referred to anthrax: an old 
friend that reared its head again recently, giving us 
important lessons on why we needed a modern 
framework—but the need is also driven by the 
emergence of new diseases.  

As I said during the stage 1 discussions, as 
medical students we were under the false 
impression that, after 20 years of the national 
health service and of modernisations in medicine, 
infectious diseases would be conquered and 
would not confront us in future, but HIV/AIDS has 
emerged as a hugely important problem. There is 
also the possibility of an avian flu pandemic. We 
faced a near epidemic with severe acute 
respiratory syndrome, which is another new 
condition. Those are only three of an enormous 
number of new conditions that are emerging, such 
as Ebola virus, which, thank goodness, has not hit 
this country. 

Although Ross Finnie was joking, he is quite 
right to say that we scrutinised the list of 
organisms closely. There are powers in the bill to 
add new organisms to that list and I expect that 
the minister will do so regularly. 

As a result of the three stages of scrutiny of the 
bill, I believe that we now have a modern public 
health framework that is robust and sustainable 

and will allow us to prepare for the challenges that 
I have just outlined. 

The original Infectious Disease (Notification) Act 
1889, to which Jackson Carlaw referred so 
eloquently, is not the oldest act that is affected by 
the bill; I discovered that the Public Works Loans 
Act 1887 is also affected. Indeed, the 1889 act is 
not the oldest act that we have challenged in the 
Parliament; in our first session, we amended bills 
from the 16th century. In moving towards 
modernisation of our legislative framework, we are 
undoing some of the past acts that have, 
apparently, stood us in good stead for a long time. 

I will not dwell on the original drafting of the bill. 
It is regrettable that it was not up to the usual 
excellent standard of Government bill drafters. 
Mary Scanlon has detailed the problems that we 
faced at stage 1. Suffice it to say that those 
matters have been addressed appropriately and 
that the bill will now meet the needs of the Scottish 
courts, which is important. 

Many of the points that were raised in committee 
have now been embedded in the bill satisfactorily. 
Thanks should go to the witnesses and 
stakeholders who gave evidence and to the 
minister and her bill team for their excellent 
engagement, which made it a pleasure to develop 
the bill appropriately. 

A number of important issues arose, which were 
based, at least in part, on the need to balance 
public health protection with the rights of the 
individual. I am glad that we changed the sections 
on providing information to individuals. 

Mary Scanlon made an interesting point about 
the relationship between the bill—and many of the 
other bills that we have passed—and the Adults 
with Incapacity (Scotland) Act 2000 and the Adult 
Support and Protection (Scotland) Act 2007. 
People must be aware of the need to ensure that 
individuals, even those with partial capacity, 
understand what is happening. 

On the whole, we have struck a balance 
between protecting public health and maintaining 
civil liberties. Ross Finnie‘s amendment on entry 
into private dwelling-houses helped us strike the 
appropriate balance. That illustrates how we took 
the bill forward. 

Members have referred to the need for an 
integrated, joined-up approach, which is vital. At 
stage 2, I argued that the joint public health 
protection plan should not be made after 
consultation with the local authority, but should be 
agreed jointly. However, I accepted the minister‘s 
assurance that plans will be agreed jointly in 
practice. As James Kelly, Michael Matheson and 
others have said, the regulations and guidance 
associated with the bill will be important in 
ensuring that an integrated approach is taken. 
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The addition of the requirement to notify the 
authorities of a person‘s place of work or school, 
which the Government accepted, is important. 
Although individual general practitioners might be 
aware of individual cases, they might not 
recognise the overall importance of a butcher‘s 
shop or a nursery school or school. Reporting 
people‘s place of work or school, as well as the 
other elements, allows the authorities to coalesce 
information to determine whether there is a 
problem, such as the problem that we had with E 
coli at a butcher‘s shop and other problems that 
we have had in schools. 

The issue of sunbeds, on which all members 
have paid credit to Ken Macintosh, has been 
debated fairly fully. The decisions that we reached 
are reasonable and balanced, and we should all 
be reassured by the minister‘s agreement to revisit 
the issue if the current light-touch approach does 
not work. I thank the minister for her emphasis 
today on the HSE pursuing that work. It is 
important that we ensure that the public are 
reassured about what is happening. 

The most important point to come out of that 
debate is the message that sunbeds alone are not 
the most important aspect of skin cancer and that 
the phrase ―a healthy tan‖ should perhaps be 
dropped from the lexicon. It is important for 
children—indeed, for us all—to understand that 
exposure to sun, particularly when it burns the 
skin, leads to higher rates of cancer. The rate of 
skin cancer, if not at epidemic levels, is rising 
significantly. As part of our selling the legislation, 
we should put out the message that we should 
perhaps return to our predecessors‘ view and be 
proud of having pale rather than tanned skin. 

I thank the minister and her bill team for their 
engagement, and the convener of the Health and 
Sport Committee for the way she held the reins in 
committee. I am not sure that the task was too 
difficult, but controlling individuals who always 
have a lot to say can be difficult. I also thank the 
clerks to the committee for their support during the 
passage of the bill; it was a great help. I also thank 
my fellow committee members for the way in 
which, collectively, we were able, with the 
Government, to develop the bill. Even if it will not 
stand the test of time for a period like that from 
1887 to 2008, it has produced a modern and 
robust framework that should stand the test of time 
for some time to come. Labour will support the 
motion. 

16:47 
Shona Robison: This is certainly an important 

day for public health in Scotland. It is an 
opportunity to say a fond farewell to the legislation 
of 1897, which has undoubtedly served Scotland 
well for more than 100 years, and an opportunity 

for Jackson Carlaw—not for the first time—to bring 
something new to the debate with his run-through 
of the headlines of that time. It is also an 
opportunity to herald provisions that will address 
some of the public health threats of today and 
tomorrow. 

I thank all the members who have spoken 
today—particularly the Liberal Democrats, who 
have generously given up their closing speech 
time to allow us to speak for longer, should we 
want to. I am grateful for that. Once again, I thank 
both the Health and Sport Committee and the 
Subordinate Legislation Committee, which Jamie 
Stone has egged us on to mention. I am pleased 
to note its input into the scrutiny of the bill. I thank 
the stakeholders, who as I mentioned in my 
opening speech were very important. I also thank 
my officials in the bill team. They have perhaps 
had one or two sleepless nights over the issues, 
so I put on record my thanks for their hard work. 

The debate has been useful in clarifying and 
confirming some of the issues that have been 
dealt with and flagging up one or two issues to 
reflect on—I will come to those in a minute. I 
welcome the constructive spirit that has come from 
unexpected sources. Margaret Curran may start to 
like her new, consensual approach— 

Jackie Baillie (Dumbarton) (Lab): Never! 

Shona Robison: We never know; stranger 
things have happened. However, that approach 
was appropriate for this debate. 

I welcome the acknowledgement that, although 
the majority of public health incidents are dealt 
with without recourse to statutory powers, there is 
a need for effective legislation to protect the 
people of Scotland from potentially life-threatening 
infectious diseases and contamination. 

I turn to a few points that were made in the 
debate. Margaret Curran made the important point 
that a health inequalities agenda is involved 
because of the prevalence of sunbed parlours in 
some communities. She mentioned the power of 
licensing to protect public health. I encourage 
those in local government with licensing 
responsibility always to wear their public health hat 
when deciding on such matters. That is happening 
more and people are getting better at that. 

Mary Scanlon made the important point that 
passing the bill is not the end of the process. It will 
be followed by important training and 
communication on implementation of the act. I 
assure her that we are already focusing on that 
and that work is being done on qualifications. I will 
say a bit more about the sunbed provisions in a 
moment. 

Ross Finnie made an important point about the 
burden on us as legislators to get things right, 
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which we all take seriously. The Parliament has 
worked as it should work to ensure that the bill is 
as good and workable as it can be. 

Jamie Stone (Caithness, Sutherland and 
Easter Ross) (LD): I rise to the fly that the 
minister casts over me as the convener of the 
Subordinate Legislation Committee. I hope that 
Jackson Carlaw agrees with me that it is right and 
proper to pay tribute to the minister and her team 
for the constructive way in which they examined 
the points that our committee made and came 
halfway and more to meet us to improve the bill. 

Shona Robison: This is turning into a bit of a 
love-in and I am blushing. 

Jamie Stone: I never thought that the day would 
come. 

Shona Robison: I know. I thank the member for 
those kind words, which are appreciated. I am 
sure that the bill team appreciates them, too. 

Ken Macintosh made the important point that 
skin cancer is a particular Scottish problem. He 
went a bit too close to home for me when he 
described the people who are most at risk, as I 
have only to look at the sun for freckles to appear 
instantly. The public health campaign that will 
follow the bill is the key. I am sure that he will 
watch that with interest and I hope that he will be 
further involved in implementation. Given his 
involvement to date, that would be most welcome. 

Richard Simpson made an important point about 
consumer protection legislation in his intervention, 
to which I responded briefly. He also referred to 
that in his closing speech. The Consumer 
Protection from Unfair Trading Regulations 2008 
(SI 2008/1277) revoked the Control of Misleading 
Advertisements Regulations 1988 (SI 1988/915) at 
the end of last month. The new regulations offer 
more consumer protection on a range of issues, 
which include the making of misleading claims, 
and could help to strengthen the sunbed 
provisions in the bill. Sunbed operators will have to 
ensure that balanced information is provided and 
that consumers are fully aware of the whole 
picture of the health implications of sunbed use. 

I hope that I have responded to all the issues 
that members raised. Christine Grahame started 
the bill process by describing the bill as worthy but 
dull. Many provisions in the bill are not as 
newsworthy as other work in the Parliament, but 
the same might well have been said of previous 
crucial public health legislation that transformed 
our people‘s public health. The bill will put in place 
the required building blocks to take public health 
protection to another level. 

Through extensive and detailed scrutiny by all 
those concerned, the bill has been fine tuned. I am 

happy to say that it is a much-improved product as 
a result of that process. 

We cannot eradicate the risk of public health 
threats. Although, as Richard Simpson said, 
doctors in the past might have thought that we 
might get to a situation in which we no longer have 
the threat of infectious diseases, unfortunately that 
will never be the case. We will always have to deal 
with emerging threats. 

In this era of the globalisation of trade and travel 
and the increasing threat of bio-terrorism, it is 
important that our legislation is as good as it can 
be and that people are protected. Of course, 
wherever possible, we should deal with such 
threats without resorting to legislation. However, 
we need to ensure that our public health 
professionals have the tools at their disposal—if 
necessary, through statutory controls—to deal 
quickly and effectively with potential threats, in 
order to reduce or contain the spread of disease or 
contamination. That is what the bill does, and I 
commend it to Parliament. 

The Deputy Presiding Officer: I suspend the 
meeting until 5 pm. 

16:55 
Meeting suspended. 
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Public Health etc. (Scotland) Bill 
[AS PASSED] 

 
 
 
 
An Act of the Scottish Parliament to restate and amend the law on public health; to make 
provision about mortuaries and the disposal of bodies; to enable the Scottish Ministers to 
implement their obligations under the International Health Regulations; to make provision 
relating to the use, sale or hire of sunbeds; to amend the law on statutory nuisances; and for 
connected purposes. 5 
 

PART 1 

PUBLIC HEALTH RESPONSIBILITIES 

The Scottish Ministers 

1 Duty of Scottish Ministers to protect public health 

(1) The Scottish Ministers are to continue to make provision, or secure that provision is 10 
made, for the purpose of protecting public health in Scotland. 

(2) In subsection (1), “protecting public health”— 

(a) means the protection of the community (or any part of the community) from— 

(i) infectious diseases; 

(ii) contamination; or 15 

(iii) other such hazards, 

which constitute a danger to human health; and 

(b) includes— 

(i) the prevention of; 

(ii) the control of; and 20 

(iii) the provision of a public health response to, 

such diseases, contamination or other hazards. 

(3) The Scottish Ministers may, for the purpose of protecting public health in Scotland, 
provide assistance (including financial assistance) to any person who exercises functions 
in relation to the protection of public health. 25 
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(4) Subsection (1) is without prejudice to sections 1 and 1A of the National Health Service 

(Scotland) Act 1978 (c.29) (the “1978 Act”) (general duties of Scottish Ministers to 
provide a health service and to promote the improvement of the health of the people of 
Scotland). 

(5) In this Act— 5 

“contamination” means contamination with or by a biological, chemical or 
radioactive substance; and cognate expressions are to be construed accordingly; 

“infectious disease” means an illness or medical condition caused by an infectious 
agent (including by an organism listed in Part 2 of schedule 1 but not by a 
contaminant); and 10 

“protecting public health” has the meaning given by subsection (2); and cognate 
expressions are to be construed accordingly. 

 
Health boards 

2 Duty of health boards to protect public health 

(1) Each health board is to continue to make provision, or secure that provision is made, for 15 
the purpose of protecting public health in its area. 

(2) Subsection (1) is without prejudice to section 2A of the 1978 Act (duty of health boards 
to promote improvement in the health of the people of Scotland). 

(3) Anything done by a health board in the exercise of functions under this Act is to be 
regarded as done in exercise of functions of the Scottish Ministers conferred on the 20 
health board by the order under section 2(1)(a) of the 1978 Act which constituted the 
board. 

 
3 Designation of competent persons by health boards 

(1) Each health board must designate a sufficient number of persons for the purpose of 
exercising, on behalf of the board, the functions relating to protection of public health 25 
mentioned in subsection (3). 

(2) A person designated under subsection (1) is a “health board competent person”. 

(3) The functions referred to in subsection (1) are— 

(a) the functions conferred on a health board competent person by virtue of this Act; 
and 30 

(b) any functions conferred on such a competent person by virtue of any other 
enactment. 

(4) The Scottish Ministers may prescribe— 

(a) the persons or classes of person who may be designated as health board competent 
persons; 35 

(b) the qualifications which such persons must have; 

(c) the training which such persons must have undertaken; 

(d) such other requirements as to competency which such persons must meet as 
Ministers consider appropriate; and 
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(e) such other matters relating to the terms and conditions of the designation of 
persons as competent persons as Ministers consider appropriate. 

(5) Regulations under subsection (4) may provide that such functions of health board 
competent persons as are prescribed may be exercised only by competent persons 
who— 5 

(a) have such qualifications; 

(b) have undertaken such training; or 

(c) meet such other requirements as to competency, 

as the Scottish Ministers consider appropriate in relation to those functions. 

 
Local authorities 10 

4 Duty of local authorities to protect public health 

Each local authority is to continue to make provision, or secure that provision is made, 
for the purpose of protecting public health in its area. 

 
5 Designation of competent persons by local authorities 

(1) Each local authority must designate a sufficient number of persons for the purpose of 15 
exercising, on behalf of the authority, the functions relating to protection of public 
health mentioned in subsection (3). 

(2) A person designated under subsection (1) is a “local authority competent person”. 

(3) The functions referred to in subsection (1) are— 

(a) the functions conferred on a local authority competent person by virtue of this 20 
Act; and 

(b) any functions conferred on such a competent person by virtue of any other 
enactment. 

(4) The Scottish Ministers may prescribe— 

(a) the persons or classes of person who may be designated as local authority 25 
competent persons; 

(b) the qualifications which such persons must have; 

(c) the training which such persons must have undertaken; 

(d) such other requirements as to competency which such persons must meet as 
Ministers consider appropriate; and 30 

(e) such other matters relating to the terms and conditions of the designation of 
persons as competent persons as Ministers consider appropriate. 

(5) Regulations under subsection (4) may provide that such functions of local authority 
competent persons as are prescribed may be exercised only by competent persons 
who— 35 

(a) have such qualifications; 

(b) have undertaken such training; or 

(c) meet such other requirements as to competency, 
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as the Scottish Ministers consider appropriate in relation to those functions. 

 
Co-operation and planning 

6 Duty of health boards and local authorities to co-operate 

(1) In exercising the functions conferred on them by virtue of this Act, each— 

(a) health board; and 5 

(b) local authority, 

must co-operate with any relevant person that appears to the board or, as the case may 
be, authority to have an interest in or a function relating to the protection of public 
health. 

(2) In subsection (1), a “relevant person” is— 10 

(a) a health board; 

(b) a special health board; 

(c) a local authority; 

(d) the common services agency; and 

(e) the Scottish Ministers. 15 

(3) Subsection (1) is without prejudice to section 13 of the 1978 Act (duty of health boards 
and local authorities to co-operate to secure and advance the health of the people of 
Scotland). 

 
7 Joint public health protection plans 

(1) Each health board must prepare such plans relating to the protection of public health in 20 
its area as the board considers appropriate. 

(2) In preparing a plan under subsection (1), a health board must consult the relevant local 
authority. 

(3) A plan under subsection (1) must— 

(a) be prepared in accordance with any guidance issued by the Scottish Ministers; and 25 

(b) include provision about such matters as may be specified in such guidance. 

(4) A board may comply with subsection (1) by incorporating the plan in any other plan the 
board is required or has power to prepare under any other enactment. 

(5) A board which prepares a plan under subsection (1) must publish the plan (whether as 
part of another plan in which it is incorporated or otherwise). 30 

(6) The board— 

(a) may from time to time vary a plan under subsection (1); and 

(b) must publish the plan as so varied. 

(7) The board must, before varying a plan under subsection (6)(a), consult the relevant local 
authority. 35 

(8) In this section, the “relevant local authority”— 

(a) is the local authority for the area in relation to which a board is constituted; or 
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(b) where the area of the board comprises or includes the areas of two or more local 
authorities, is both or all of those authorities. 

 
Power of Scottish Ministers to intervene 

8 Power to direct health boards and local authorities 

(1) This section and section 9 apply where the Scottish Ministers consider that— 5 

(a) a health board or, as the case may be, a local authority has failed, is failing or is 
likely to fail— 

(i) to exercise a function conferred on it by virtue of this Act or by any other 
enactment relating to the protection of public health; or 

(ii) to exercise that function in a manner which Ministers consider acceptable; 10 
and 

(b) it is necessary for the purpose of protecting public health that the function— 

(i) is exercised; or 

(ii) is exercised in such a manner as Ministers consider acceptable. 

(2) The Scottish Ministers may in writing direct the board or, as the case may be, the 15 
authority— 

(a) to exercise the function; or 

(b) to exercise it in such a manner, 

within such period and subject to such other conditions as they consider appropriate. 

(3) A direction under subsection (2) must specify— 20 

(a) the function of the board or, as the case may be, of the authority to which it 
applies; 

(b) the period within which the function— 

(i) is to be exercised; or 

(ii) is to be exercised in the manner specified; 25 

(c) any other conditions imposed on the board or authority in relation to the exercise 
of the function. 

(4) The Scottish Ministers may from time to time vary or withdraw a direction under 
subsection (2). 

 
9 Power to direct that functions be exercised by other persons 30 

(1) The Scottish Ministers may, whether or not they have given a direction under section 
8(2), in writing direct that a function of a health board or, as the case may be, of a local 
authority be exercised instead by a person specified in the direction. 

(2) But, where a direction under section 8(2) has been given, they may not give a direction 
under subsection (1)— 35 

(a) before the expiry of the period specified in the direction under that section; or 

(b) where that period has not expired, without withdrawing that direction under 
section 8(4). 
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(3) The persons who may be specified in a direction under subsection (1) are one or more of 

the following— 

(a) a health board; 

(b) the common services agency; 

(c) a local authority; 5 

(d) an employee of— 

(i) a health board; 

(ii) the agency; or 

(iii) a local authority; 

(e) a member of staff of the Scottish Administration; or 10 

(f) such other person Ministers consider appropriate. 

(4) A direction under subsection (1) must specify— 

(a) the function of the board or, as the case may be, of the authority to which it 
applies; 

(b) the person by whom the function is to be exercised; 15 

(c) the period for which that person is to exercise that function; 

(d) the extent to which that person is to exercise that function; 

(e) any other conditions imposed by the Scottish Ministers as they consider 
appropriate. 

(5) The Scottish Ministers may from time to time vary or withdraw a direction under 20 
subsection (1). 

 
10 Directions under section 9(1): supplementary 

(1) The giving of a direction under section 9(1) does not affect the responsibility of the 
health board or, as the case may be, the local authority for the exercise of the function 
which, by virtue of the direction, is exercised by another person. 25 

(2) Anything done or omitted by a person exercising a function by virtue of the direction is 
to be regarded as done or omitted by the board or authority. 

(3) A person dealing in good faith and for value with a person exercising a function by 
virtue of the direction need not inquire as to whether that person is acting in accordance 
with the direction. 30 

(4) Unless the direction specifies otherwise, the board or the authority must pay the person 
by whom its function is exercised— 

(a) the remuneration and expenses of; and 

(b) any other costs reasonably incurred by, 

that person in exercising that function. 35 

 
11 Power to direct allocation of resources 

The Scottish Ministers may, if they are satisfied that it is necessary to do so, direct— 

(a) a health board to make such payments as Ministers consider appropriate to— 
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(i) another health board; or 

(ii) a local authority; 

(b) a local authority to make such payments as Ministers consider appropriate to— 

(i) another local authority; or 

(ii) a health board, 5 

in connection with the performance by the recipient board or authority of its functions 
relating to the protection of public health. 

 

PART 2 

NOTIFIABLE DISEASES, NOTIFIABLE ORGANISMS AND HEALTH RISK STATES 

Notifiable diseases and organisms 10 

12 Lists of notifiable diseases and notifiable organisms 

(1) In this Part— 

“notifiable disease” means a disease listed in Part 1 of schedule 1; and 

“notifiable organism” means an organism listed in Part 2 of schedule1. 

(2) The Scottish Ministers may by regulations amend a list in schedule 1 by— 15 

(a) adding an item to the list; 

(b) removing an item from the list; 

(c) varying the description of an item in the list. 

(3) Regulations under subsection (2) may add a disease or organism to a list only if the 
Scottish Ministers are satisfied that the disease or organism is likely to give rise to a 20 
significant risk to public health. 

(4) The Scottish Ministers must, when considering whether a disease or organism is likely 
to give rise to such a risk, have regard— 

(a) in the case of a disease, to— 

(i) the seriousness of the disease; and 25 

(ii) the ease of transmissibility through casual contact of the disease; 

(b) in the case of an organism, to the seriousness and ease of transmissibility through 
casual contact of the disease which the organism would cause. 

 
Duties to notify 

13 Notifiable diseases: duties on registered medical practitioners 30 

(1) This section applies where a registered medical practitioner has reasonable grounds to 
suspect that a patient whom the practitioner is attending has a notifiable disease. 

(2) The practitioner must, before the expiry of the period of 3 days beginning with the day 
on which the practitioner forms that suspicion, provide to the relevant health board, in 
writing, the information mentioned in subsection (6) in so far as it is known to the 35 
practitioner. 
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(3) Without prejudice to subsection (2), if the practitioner considers that the case is urgent, 

the practitioner must, as soon as reasonably practicable, orally provide to the relevant 
health board— 

(a) the information mentioned in subsection (6) in so far as it is known to the 
practitioner; and 5 

(b) an explanation of why the practitioner considers the case is urgent. 

(4) In determining whether a case is urgent, the practitioner must have regard to— 

(a) the nature of the suspected disease; 

(b) the ease of transmission of that disease; 

(c) the patient’s circumstances (including age, sex and health); and 10 

(d) any guidance issued by the Scottish Ministers. 

(5) Subsections (2) and (3) do not apply if the practitioner believes on reasonable grounds 
that another registered medical practitioner— 

(a) has complied with those subsections in respect of the patient; or 

(b) has provided information in respect of the disease to the relevant health board 15 
under section 14(2) or (3). 

(6) The information referred to in subsections (2) and (3)(a) is— 

(a) the patient’s name; 

(b) the patient’s address and postcode; 

(c) the patient’s occupation (if the practitioner considers that it is relevant); 20 

(ca) the name, address and postcode of the patient’s place of work or education (if the 
practitioner considers that it is relevant); 

(d) the patient’s sex; 

(e) the patient’s date of birth; 

(f) the suspected disease; and 25 

(g) the patient’s NHS identifier. 

(7) In this section and section 14, the “relevant health board” is the health board for the area 
in which the practitioner works. 

(8) In this Part, “NHS identifier” means— 

(a) the patient’s— 30 

(i) community health index number; or 

(ii) where that number is not known, NHS identification number; or 

(b) where neither of the numbers referred to in paragraph (a) is known, any other 
number or other indicator which from time to time may be used to identify a 
patient individually. 35 

 
14 Health risk states: duties on registered medical practitioners 

(1) This section applies where a registered medical practitioner has reasonable grounds to 
suspect that a patient whom the practitioner is attending has been exposed to a health 
risk state. 
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(2) The practitioner must, before the expiry of the period of 3 days beginning with the day 
on which the practitioner forms that suspicion, provide to the relevant health board, in 
writing, the information mentioned in subsection (6) in so far as it is known to the 
practitioner. 

(3) Without prejudice to subsection (2), if the practitioner considers that the case is urgent, 5 
the practitioner must, as soon as reasonably practicable, orally provide to the relevant 
health board— 

(a) the information mentioned in subsection (6) in so far as it is known to the 
practitioner; and 

(b) an explanation of why the practitioner considers the case is urgent. 10 

(4) In determining whether a case is urgent, the practitioner must have regard to— 

(a) the nature of the suspected health risk state; 

(b) the nature of the exposure to that state; 

(c) the patient’s circumstances (including age, sex and health); and 

(d) any guidance issued by the Scottish Ministers. 15 

(5) Subsections (2) and (3) do not apply if the practitioner believes on reasonable grounds 
that another registered medical practitioner— 

(a) has complied with those subsections in respect of the patient; or 

(b) has provided information in respect of the health risk state to the relevant health 
board under section 13(2) or (3). 20 

(6) The information referred to in subsections (2) and (3)(a) is— 

(a) the patient’s name; 

(b) the patient’s address and postcode; 

(c) the patient’s occupation (if the practitioner considers that it is relevant); 

(ca) the name, address and postcode of the patient’s place of work or education (if the 25 
practitioner considers that it is relevant); 

(d) the patient’s sex; 

(e) the patient’s date of birth; 

(f) the suspected health risk state; and 

(g) the patient’s NHS identifier. 30 

(7) In this section and section 15, “health risk state” means— 

(a) a highly pathogenic infection; or 

(b) any— 

(i) contamination; 

(ii) poison; 35 

(iii) other hazard, 

which is a significant risk to public health. 

(8) In this section, references to a patient having been “exposed to a health risk state” are 
references to the patient— 
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(a) having been in physical contact with a health risk state; 

(b) having been contaminated by a health risk state; or 

(c) having been in physical contact with or contaminated by— 

(i) a person who; or 

(ii) an object which, 5 

has been in physical contact with or contaminated by a health risk state. 

 
15 Notifiable diseases and health risk states: duties on health boards 

(1) Where— 

(a) a health board receives information under— 

(i) section 13(2) or (3); or 10 

(ii) section 14(2) or (3); and 

(b) that information relates to a patient who usually resides within the area of that 
health board, 

that board must send a return, in writing, to the common services agency containing, in 
relation to each patient, the information mentioned in subsection (3) in so far as it is 15 
known to the board. 

(2) The return under subsection (1) is to be sent— 

(a) no later than the end of the week in which the information mentioned in 
subsection (1)(a) is received; or 

(b) if it is not practicable to send the return by the end of that week, as soon as 20 
practicable afterwards. 

(3) The information referred to in subsection (1) is— 

(a) the patient’s postcode; 

(b) the patient’s occupation; 

(c) the patient’s sex; 25 

(d) the patient’s date of birth; 

(e) the— 

(i) suspected disease; or 

(ii) suspected health risk state; and 

(f) the patient’s NHS identifier. 30 

(4) Where— 

(a) a health board receives information as mentioned in subsection (1)(a); and 

(b) that information relates to a person who does not usually reside in the area of that 
health board, 

the board must without delay transmit the information to the health board for the area in 35 
which the person usually resides. 

(5) Where a health board receives information from another health board by virtue of 
subsection (4)— 
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(a) the board must send a return, in writing, to the common services agency 
containing, in relation to each patient, the information mentioned in subsection (3) 
in so far as it is known to the board; and 

(b) subsection (2) applies to a return sent under this subsection as it applies to a return 
sent under subsection (1) with the modification that, for the reference to 5 
subsection (1)(a), there is substituted a reference to subsection (4). 

(6) In subsection (2), “week” means a period of 7 days ending on Friday at the expiry of the 
normal working hours of the board’s principal office. 

 
16 Notifiable organisms: duties on directors of diagnostic laboratories 

(1) This section applies where a diagnostic laboratory identifies a notifiable organism. 10 

(2) The director of the laboratory must, before the expiry of the period of 10 days beginning 
with the day of identification, provide to the persons mentioned in subsection (5), in 
writing, the information mentioned in subsection (6) in so far as it is known to the 
director. 

(3) Without prejudice to subsection (2), if the director considers that the case is urgent, the 15 
director must, as soon as reasonably practicable, orally provide to the persons mentioned 
in subsection (5)— 

(a) the information mentioned in subsection (6) in so far as it is known to the director; 
and 

(b) an explanation of why the director considers the case is urgent. 20 

(4) In determining whether a case is urgent, the director must have regard to— 

(a) the nature of the organism; 

(b) the nature of the disease which that organism causes; 

(c) the ease of transmission of that disease or organism; 

(d) where known, the patient’s circumstances (including age, sex and health); and 25 

(e) any guidance issued by the Scottish Ministers. 

(5) The persons referred to in subsections (2) and (3) are— 

(a) the health board in whose area the diagnostic laboratory is situated; and 

(b) the common services agency. 

(6) The information referred to in subsections (2) and (3)(a) is— 30 

(a) the name of the person to whom the identification relates; 

(b) the person’s address; 

(c) the person’s sex; 

(d) the person’s date of birth; 

(e) the organism which has been identified; and 35 

(f) the person’s NHS identifier. 

(7) Where— 

(a) a health board receives information under subsection (2) or (3); and 
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(b) that information relates to a person who does not usually reside in the area of that 

board, 

the board must without delay transmit that information to the health board for the area in 
which the person usually resides. 

(7A) For the purposes of subsection (1), a diagnostic laboratory identifies a notifiable 5 
organism where— 

(a) the diagnostic laboratory identifies the organism; or 

(b) the organism is identified by another laboratory under an arrangement with that 
diagnostic laboratory. 

(7B) Where subsection (7A)(b) applies, the day of identification, for the purposes of 10 
subsection (2), is the day on which the diagnostic laboratory becomes aware of the 
identification by the other laboratory. 

(8) In this section and section 17— 

“diagnostic laboratory” means an institution (or facility within an institution) 
which is equipped with apparatus and reagents for the performance of diagnostic 15 
tests for human infections; and 

“director” of a diagnostic laboratory means— 

(a) the clinical microbiologist, consultant pathologist or other registered 
medical practitioner or other person in charge of a diagnostic laboratory; or 

(b) any other person working in the diagnostic laboratory to whom the function 20 
of making a notification under this section has been delegated by the 
person mentioned in paragraph (a). 

 
Offences 

17 Notifiable organisms: offences 

(1) It is an offence for the director of a diagnostic laboratory to fail without reasonable 25 
excuse to comply with section 16(2). 

(1A) In proceedings for an offence under subsection (1), it is a defence for the director to 
prove that the director exercised all due diligence and took all reasonable steps to avoid 
committing the offence. 

(2) Where— 30 

(a) the director of a diagnostic laboratory commits the offence mentioned in 
subsection (1); and 

(b) the director is employed by a body corporate, 

the body corporate also commits an offence. 

(3) In proceedings for an offence under subsection (2), it is a defence for the body corporate 35 
to prove that the body corporate (or an employee or agent of the body corporate) 
exercised all due diligence and took all reasonable steps to avoid committing the 
offence. 

(4) In subsection (2)(b), “employed” includes engaged under a contract for services. 
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Supplementary provision 

18 Electronic notification 

(1) The requirement in sections 13(2), 14(2), 15(1) and (5) and 16(2) for information to be 
provided in writing may be satisfied by a document in electronic form— 

(a) transmitted by electronic means; and 5 

(b) capable of being reproduced in legible form. 

(3) For the purposes of sections 13(2), 14(2), 15(1) and (5) and 16(2), a document 
transmitted in accordance with subsection (1) is to be taken to be received on the day of 
transmission. 

 
19 Notifiable diseases etc.: further provision 10 

(1) The Scottish Ministers may, by regulations, make provision (or such further provision) 
as they consider appropriate— 

(a) as to the way in which information is to be provided under section 13, 14, 15 or 
16, including— 

(i) the person by whom it is to be provided; 15 

(ii) the person to whom it is to be provided; 

(iii) the nature of the information that is required to be provided; 

(iv) the form and manner in which it is to be provided; 

(v) the time by which it is to be provided; 

(b) as to the manner in which the authenticity or integrity of any communication or 20 
data contained in an electronic communication made by virtue of section 18 may 
be established. 

(2) Regulations under subsection (1) may modify any enactment (including this Act). 

 

PART 3 

PUBLIC HEALTH INVESTIGATIONS 25 

Public health investigations 

20 Public health incidents 

(1) A public health incident exists if— 

(a) a circumstance mentioned in subsection (2), (3), (4), (5) or (6) occurs; and 

(b) there are reasonable grounds to suspect that the circumstance is likely to give rise 30 
to a significant risk to public health. 

(2) The first circumstance is that— 

(a) a person has an infectious disease; or 

(b) there are reasonable grounds to suspect that a person has such a disease. 

(3) The second circumstance is that— 35 

(a) a person has been exposed to an organism which causes infectious disease; or 
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(b) there are reasonable grounds to suspect that a person has been so exposed. 

(4) The third circumstance is that— 

(a) a person is contaminated; or 

(b) there are reasonable grounds to suspect that a person is contaminated. 

(5) The fourth circumstance is that— 5 

(a) a person has been exposed to a contaminant; or 

(b) there are reasonable grounds to suspect that a person has been so exposed. 

(6) The fifth circumstance is that— 

(a) any premises or any thing in or on premises is infected, infested or contaminated; 
or 10 

(b) there are reasonable grounds to suspect that any premises or thing is so infected, 
infested or contaminated. 

(7) In subsection (6), “infected”, “infested” and “contaminated” have the meanings given by 
section 67(5). 

 
21 Public health investigations 15 

(1) In this Part, a “public health investigation” means an investigation into the cause (or 
causes) of a public health incident. 

(2) A public health investigation may be carried out by a person appointed for the purpose 
by— 

(a) the Scottish Ministers; 20 

(b) a health board competent person; 

(c) the common services agency; 

(d) a local authority competent person; 

(e) two or more of the persons mentioned in paragraphs (a) to (d) acting together, 

and, in this Part, that person is known as an “investigator”. 25 

(2A) Despite subsection (2)(b) and (d), a health board competent person or a local authority 
competent person may be appointed as an investigator. 

(3) If an investigator considers it necessary for the purpose of, or in connection with, a 
public health investigation, the investigator may, subject to section 25(1), exercise— 

(a) the powers relating to entry to premises mentioned in section 22; 30 

(b) the other investigatory powers mentioned in section 23; and 

(c) the power to ask questions mentioned in section 24. 

 
Investigators’ powers 

22 Powers relating to entry to premises 

(1) The powers referred to in section 21(3)(a) are— 35 

(a) subject to section 26, to enter at any reasonable time any premises which the 
investigator has reason to believe it is necessary to enter; 
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(b) on entering any premises by virtue of paragraph (a), to take— 

(i) any other person authorised by the investigator and, if the investigator has 
reasonable cause to expect any serious obstruction in obtaining access, a 
constable; and 

(ii) any equipment or materials required for any purpose for which the power 5 
of entry is being exercised; 

(d) as regards any premises which the investigator may enter by virtue of paragraph 
(a), to direct that— 

(i) those premises (or any part of them) are; or 

(ii) any thing in or on them is, 10 

to be left undisturbed (whether generally or in particular respects) for so long as 
the investigator considers appropriate. 

(2) An investigator who enters any unoccupied premises in the exercise of a power 
conferred by virtue of subsection (1)(a) must leave the premises as effectively secured 
against unauthorised entry as the investigator found them. 15 

 
23 Other investigatory powers 

(1) The powers referred to in section 21(3)(b) are— 

(a) to take such measurements and photographs and make such recordings as the 
investigator considers necessary for the purpose of the public health investigation; 

(b) to obtain and to take samples (or cause samples to be taken) of— 20 

(i) any articles or substances found in or on any premises which the 
investigator has power under section 22 to enter; and 

(ii) the air, water or land in, on, or in the vicinity of, the premises; 

(c) in the case of any article or substance found in or on any premises which the 
investigator has power to enter, being an article or substance which appears to the 25 
investigator to be the cause of the public health incident, to cause it to be 
dismantled or subjected to any process or test (but not so as to damage or destroy 
it, unless that is necessary); 

(d) in the case of any article or substance referred to in paragraph (c), to take 
possession of it and detain it for so long as is necessary for all or any of the 30 
following purposes— 

(i) to examine it (or cause it to be examined) and to do (or cause to be done) to 
it anything which the investigator has power to do under that paragraph; 

(ii) to ensure that it is not tampered with before examination of it is completed; 

(iii) to ensure that it is available for use as evidence in any proceedings for an 35 
offence under any enactment or rule of law; 

(e) to— 

(i) require the production of (or, where the information is recorded 
electronically, the furnishing of extracts from) any records which it is 
necessary for the investigator to see for the purposes of the investigation; 40 
and 
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(ii) inspect and take copies of, or of any entry in, the records; 

(f) to make such examination and investigation as may in the circumstances be 
necessary. 

(2) Where an investigator proposes to exercise the power conferred by subsection (1)(c), the 
investigator must, if so requested by a person who at the time is present on the premises 5 
and has responsibilities in relation to those premises, cause anything which is done by 
virtue of that power to be done in the presence of that person. 

(3) Before exercising the power conferred by subsection (1)(c), an investigator must 
consult— 

(a) such persons having duties on the premises where the article or substance is to be 10 
dismantled or subjected to the process or test; and 

(b) such other persons, 

as appear to the investigator to be appropriate for the purpose of ascertaining what 
dangers, if any, there may be in doing anything which the investigator proposes to do (or 
cause to be done) under the power. 15 

(4) The information which a person may be required to provide under subsection (1)(e) 
includes information which, although it is not in the possession of that person or would 
not otherwise come into the possession of that person, is information which it is 
reasonable to require that person to obtain for the purposes of complying with the 
requirement. 20 

(5) Nothing in this section compels the production by any person of a document subject to 
legal privilege. 

(6) A document subject to legal privilege means a communication— 

(a) between a professional legal adviser and the adviser’s client; or 

(b) made in connection with or in contemplation of legal proceedings and for the 25 
purpose of those proceedings, 

which would, in legal proceedings, be protected from disclosure by virtue of any rule of 
law relating to confidentiality of communications. 

 
24 Power to ask questions 

(1) The power referred to in section 21(3)(c) is to require any person whom the investigator 30 
has reasonable cause to believe has any information relevant to the public health 
investigation to answer such questions as the investigator considers it appropriate to ask. 

(2) A person required to answer questions under subsection (1) may nominate one other 
person to be present during questioning. 

(3) When a person answers questions under subsection (1), the only other persons who may 35 
be present (apart from the investigator) are— 

(a) the person (if any) nominated under subsection (2); and 

(b) any person authorised by the investigator to be present. 

(4) No answer given by a person in pursuance of a requirement imposed under subsection 
(1) is admissible in evidence against the person in any criminal proceedings. 40 
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25 Supplementary 

(1) An investigator entitled to exercise a power under section 22, 23 or 24 must, if requested 
to do so, produce a document showing that investigator’s authority. 

(2) An investigator may require any person to provide the investigator with such facilities 
and assistance with respect to any matters or things— 5 

(a) within that person’s control; or  

(b) in relation to which that person has responsibilities, 

as are necessary to enable the investigator to exercise any of the powers conferred by 
sections 22, 23 and 24. 

(3) The Scottish Ministers may, by regulations, confer on investigators such powers as 10 
Ministers consider necessary for the purposes of public health investigations. 

(4) Regulations under subsection (3) may modify any enactment (including this Act). 

(5) This section and sections 22 to 24 are without prejudice to any other powers conferred 
on an investigator by— 

(a) this Act or any other enactment; or 15 

(b) any rule of law. 

 
26 Entry to dwellinghouses 

(1) Where an investigator proposes, in the exercise of a power conferred by section 22, to 
enter a dwellinghouse, the conditions set out in subsections (2) and (3) must be satisfied. 

(2) The first condition is that the investigator has given 48 hours’ notice of the proposed 20 
entry to a person who appears to be the occupier of the dwellinghouse. 

(3) The second condition is that— 

(a) the person who appears to be the occupier of the dwellinghouse has consented; or 

(b) entry is effected under the authority of a warrant issued in accordance with section 
27. 25 

(4) In this Part, “dwellinghouse” means any premises or part of premises which are wholly 
or mainly occupied as a person’s dwelling. 

 
27 Public health investigation warrants 

(1) This section applies where— 

(a) an investigator entitled to enter premises under section 22— 30 

(i) has been refused entry; or 

(ii) reasonably anticipates entry being refused; 

(b) premises which an investigator is entitled to enter are unoccupied; 

(c) the occupier of such premises is temporarily absent and there is urgency; 

(d) an investigator entitled to exercise a power under section 23 or 24— 35 

(i) has been prevented from exercising that power; or 

(ii) reasonably anticipates being prevented from doing so; or 
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(e) an application for admission to the premises would defeat the object of the public 

health investigation. 

(2) The sheriff or a justice of the peace may, on the application of the investigator, by 
warrant authorise the investigator— 

(a) to enter the premises; 5 

(aa) on entering premises by virtue of paragraph (a), to take— 

(i) any other person authorised by the investigator and, if the investigator has 
reasonable cause to expect any serious obstruction in obtaining access, a 
constable; and 

(ii) any equipment or materials required for any purpose for which the power 10 
of entry is being exercised; 

(b) to direct that— 

(i) those premises (or any part of them) are; or 

(ii) any thing in or on them is, 

to be left undisturbed (whether generally or in particular respects) for so long as 15 
the investigator considers appropriate; 

(c) to exercise any power mentioned in sections 23 to 25. 

(3) The sheriff or justice of the peace must not, under subsection (2), grant a warrant in 
relation to a dwellinghouse unless the sheriff or justice is satisfied that— 

(a) the notice required by section 26(2) has been given; and 20 

(b) the period of notice has expired. 

(4) The power of entry in this section— 

(a) may be exercised at any time; and 

(b) includes power to use reasonable force. 

(5) Where the investigator enters premises by virtue of this section, section 22(2) applies. 25 

(6) A warrant under this section continues in force until the purpose for which it is issued is 
fulfilled. 

 
28 Use of powers in emergencies 

(1) This section applies where an investigator who is entitled to enter premises by virtue of 
the power conferred by section 22 considers, on reasonable grounds, that there is an 30 
emergency. 

(2) The power of entry which the investigator has— 

(a) may be exercised at any time; and 

(b) includes power to use reasonable force. 

(3) Where the premises in relation to which the investigator proposes to exercise the power 35 
are a dwellinghouse, section 26 does not apply. 

(4) The investigator may, on entering premises by virtue of this section–– 

(a) take— 
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(i) any other person authorised by the investigator and, if the investigator has 
reasonable cause to expect any serious obstruction in obtaining access, a 
constable; and  

(ii) any equipment or materials required for any purpose for which the power 
of entry is being exercised; 5 

(b) direct that— 

(i) those premises (or any part of them) are; or 

(ii) any thing in or on them is, 

to be left undisturbed (whether generally or in particular respects) for so long as 
the investigator considers appropriate;  10 

(c) exercise any power mentioned in sections 23 to 25. 

(5) Where the investigator enters premises by virtue of this section, section 22(2) applies.  

(6) In this section, there is an “emergency” if— 

(a) there is a significant risk to public health; and 

(b) the nature of that risk is such that immediate action is necessary— 15 

(i) to verify the existence of the risk; 

(ii) to ascertain the cause of the risk; or 

(iii) to take action to prevent, or prevent the spread of, infectious disease or 
contamination. 

 
Offences 20 

29 Public health investigation offences 

(1) A person commits an offence if the person, without reasonable excuse— 

(a) fails to comply with a requirement imposed under section 22, 23, 24 or 25; 

(b) intentionally obstructs an investigator in the exercise of powers under those 
sections; 25 

(c) fails or refuses to— 

(i) provide facilities or assistance; 

(ii) provide information; 

(iii) permit inspection, 

where it is reasonably required by an investigator exercising powers under those 30 
sections; 

(d) prevents any other person from— 

(i) appearing before an investigator; or 

(ii) answering a question to which an investigator may require an answer 
pursuant to section 24(1); 35 

(e) in purported compliance with a requirement imposed under section 24(1)— 

(i) makes a statement which the person knows to be false or misleading in a 
material particular; 
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(ii) recklessly makes a statement which is false or misleading in a material 

particular; or 

(iii) intentionally fails to disclose any material particular; 

(f) causes or permits another person to commit an offence under paragraphs (a) to (e). 

(2) In proceedings for an offence under subsection (1), it is a defence for a person to prove 5 
that the person exercised all due diligence and took all reasonable steps to avoid 
committing the offence. 

(3) Where the commission by a person of an offence under subsection (1) is due to the act 
or omission of another person, that other person may be charged with and convicted of 
the offence whether or not proceedings for the offence are taken against the first person. 10 

 
Compensation 

30 Public health investigations: compensation 

(1) Where subsection (2) or (3) applies, compensation is payable for loss or damage caused 
by— 

(a) the investigator; or  15 

(b) a person authorised by the investigator under section 22(1)(b)(i), 27(2)(aa)(i) or 
28(4)(a)(i). 

(2) This subsection applies where a person has suffered loss or damage by reason of— 

(a) the exercise by an investigator of the powers in section 22(1)(a) or (b); or 

(b) the failure by an investigator to comply with the duty in section 22(2), 20 

unless the loss or damage is attributable to the fault of the person who sustained it. 

(3) This subsection applies in the case of damage to or destruction of an article or substance 
in exercise of powers under section 23(1)(c) where the article or substance is found not 
to be the cause of the public health incident. 

(3A) The person responsible for paying compensation under this section is— 25 

(a) in the case of an investigator, the person by whom the investigator is employed; 

(b) in the case of a person authorised by the investigator under section 22(1)(b)(i), 
27(2)(aa)(i) or 28(4)(a)(i), the person by whom the authorised person is employed. 

(3B) For the purposes of subsection (3A), “employed” includes engaged under a contract for 
services. 30 

(4) Any dispute as to— 

(a) a person’s entitlement to compensation under subsection (1); or 

(b) the amount of such compensation, 

is to be determined by a single arbiter appointed by agreement between the parties to the 
dispute or, if such agreement cannot be reached, by the sheriff. 35 
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PART 4 

PUBLIC HEALTH FUNCTIONS OF HEALTH BOARDS 

Duty to give explanation 

31 Duty of health boards to give explanation for need for action 

(1) This section applies where— 5 

(a) a health board proposes to take any action mentioned in section 32(a) to (c); or 

(b) a health board competent person proposes to take any action mentioned in section 
32(d) or (e). 

(2) An action referred to in subsection (1) is, in this section, a “relevant action”. 

(3) The appropriate health board must, in so far as it is reasonably practicable to do so, 10 
explain to the person in relation to whom the relevant action is proposed— 

(a) that there is a significant risk to public health; 

(b) the nature of that risk; and 

(c) why the board considers it necessary for the proposed action to be taken in 
relation to the person. 15 

(3A) Where, before the proposed relevant action is taken, no explanation is given under 
subsection (3), the health board must, as soon as reasonably practicable after taking the 
proposed action and in so far as it is reasonably practicable to do so, explain— 

(a) the matters mentioned in subsection (3)(a) and (b); and 

(b) why the board considered it necessary to take the action, 20 

 to the person in relation to whom the action was taken. 

(4) Where the person is incapable of understanding the explanation (whether because of 
youth, illness or otherwise), the board must, before taking the proposed action or as soon 
as reasonably practicable after doing so and, in either case, in so far as it is reasonably 
practicable to do so, give the explanation required by subsection (3) or, as the case may 25 
be, (3A)— 

(a) where the person is under 16, to any person having parental responsibilities and 
parental rights in relation to the person; or 

(b) in any other case, to— 

(i) any guardian of the person; 30 

(ii) any welfare attorney of the person; or 

(iii) any other person appointed or having authority to intervene in the affairs of 
the person. 

(6) In this section— 

“appropriate health board” means— 35 

(a) in the case of a relevant action referred to in subsection (1)(a), the health 
board which proposes to take that action; 

(b) in the case of a relevant action referred to in subsection (1)(b), the health 
board which designated the competent person who proposes to take that 
action; 40 
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“guardian”— 

(a) means a guardian who has powers relating to the proposed intervention in 
the person’s affairs; and 

(b) includes a guardian (however called) appointed under the law of any 
country to, or entitled under the law of any country to act for, a person 5 
during that person’s incapacity, if the guardianship is recognised in 
Scotland; 

“parental responsibilities and parental rights” has the same meaning as in the 
Children (Scotland) Act 1995 (c.36); and 

“welfare attorney” has the meaning given by section 16(2) of the Adults with 10 
Incapacity (Scotland) Act 2000 (asp 4). 

 
32 Relevant actions 

The actions referred to in section 31(1) are— 

(a) applying under section 33(2) for an order under section 34(1); 

(b) applying under section 39(2) for an order under section 40(1); 15 

(c) applying under section 41(2) or, as the case may be, 44(3) for an order under— 

(i) section 42(1); 

(ii) section 43(1); or 

(iii) section 45(1); 

(d) making an order under section 37(2); 20 

(e) making an order under section 38(2). 

 
Medical examinations 

33 Application to have person medically examined 

(1) This section applies where— 

(a) a health board knows or suspects that a person who is present in that board’s 25 
area— 

(i) has an infectious disease; 

(ii) has been exposed to an organism which causes such a disease; 

(iii) is contaminated; or 

(iv) has been exposed to a contaminant; and 30 

(b) it appears to the board that as a result— 

(i) there is or may be a significant risk to public health; and 

(ii) it is necessary, to avoid or minimise that risk, for the person to be 
medically examined. 

(2) The board may apply to any sheriff for the board’s area for an order under section 34(1) 35 
in relation to the person. 

(3) An application under subsection (2) must— 
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(a) specify— 

(i) the person in relation to whom the order is sought; 

(ii) the reason why the board considers it necessary for the person to be 
medically examined; 

(iii) the class or classes of health care professional by whom it is proposed that 5 
the examination is to be carried out; 

(iv) the nature of the examination the board proposes be carried out; 

(v) whether an explanation has been given under section 31(3) or (4); 

(vi) where such an explanation has been given, any response made by or 
representations made on behalf of the person in relation to whom the order 10 
is sought; 

(vii) where no such explanation has been given, the reason why; and 

(b) include a certificate— 

(i) stating that a health board competent person is satisfied as to the matters 
mentioned in subsection (1); and 15 

(ii) signed by the competent person. 

(4) In this Part, “health care professional” means— 

(a) a registered medical practitioner; 

(b) a registered nurse; or 

(c) any other member of a profession regulated by a body mentioned in section 25(3) 20 
of the National Health Service Reform and Health Care Professions Act 2002 
(c.17). 

 
34 Order for medical examination 

(1) The sheriff may, if satisfied as to the matters mentioned in subsection (2), make an order 
authorising the medical examination of the person to whom the application under 25 
section 33(2) relates. 

(2) The matters referred to in subsection (1) are— 

(a) that it is known, or there are reasonable grounds to suspect, that the person— 

(i) has an infectious disease; 

(ii) has been exposed to an organism which causes such a disease; 30 

(iii) is contaminated; or 

(iv) has been exposed to a contaminant; 

(b) that as a result— 

(i) there is or may be a significant risk to public health; and 

(ii) it is necessary, to avoid or minimise that risk, for the person to be 35 
medically examined; and 

(c) that–– 

(i) before the application under section 33(2) was made, the health board gave 
an explanation under section 31(3) or (4); or 

947



24 Public Health etc. (Scotland) Bill 
Part 4—Public health functions of health boards 

 
(ii) where no such explanation was given, it was not reasonably practicable to 

do so. 
(3) An order under subsection (1) may make provision about such other matters in 

connection with the examination as the sheriff considers appropriate. 

(4) Subject to subsection (4A), an order under subsection (1) has effect from the time at 5 
which it is made until— 

(a) the expiry of the period of 7 days beginning with that time; or 

(b) the carrying out of a medical examination authorised by the order, 

 whichever occurs first. 

(4A) Where, before the medical examination is carried out, an appeal under section 57B(1) is 10 
made— 

(a) the order appealed against is suspended; and 

(b) in calculating the period of 7 days mentioned in subsection (4)(a), no account is to 
be taken of the period during which the order is suspended. 

(5) An order under subsection (1) must— 15 

(a) specify— 

(i) the person to whom it applies; and 

(ii) the class or classes of health care professional by whom the medical 
examination is to be carried out; and 

(c) be notified to— 20 

(ai) the person to whom it applies; 

(i) any person to whom an explanation was given under section 31(4); and 

(ii) any other person the sheriff considers appropriate. 

 
35 Medical examination: least invasive and least intrusive procedures 

(1) A health care professional authorised by virtue of an order under section 34(1) to 25 
medically examine a person— 

(a) must not use invasive or intrusive procedures unless that professional considers 
such procedures are necessary to achieve the purpose for which the examination is 
being carried out; and 

(b) must, where the professional considers such procedures are necessary for that 30 
purpose, use the least invasive and least intrusive procedures practicable. 

(2) In this section, “invasive procedures” do not include— 

(a) examination of the ear, nose or mouth; 

(b) temperature assessment using— 

(i) an ear, oral or cutaneous thermometer; or 35 

(ii) thermal imaging; 

(c) physical examination of skin and hair; 

(d) auscultation; 

(e) external palpation; 

948



Public Health etc. (Scotland) Bill 25 
Part 4—Public health functions of health boards 
 

(f) retinoscopy; 

(g) external collection of urine, faeces or saliva samples; 

(h) external measurement of blood pressure; 

(i) electrocardiography. 

 
36 Medical examination of groups 5 

(1) Where— 

(a) a person in relation to whom a health board is satisfied as to the matters 
mentioned in section 33(1) is one of a group of two or more persons; and 

(b) the board is satisfied that it is necessary, to avoid or minimise a significant risk to 
public health, for each member of the group to be medically examined, 10 

the board may apply under section 33(2) for an order in relation to all of the persons in 
that group. 

(2) Where subsection (1) applies— 

(a) sections 31(3) to (4) and 33(3) apply in relation to the persons in the group as they 
apply in relation to a person; 15 

(b) the certificate mentioned in section 33(3)(b) must state, in addition to the matters 
mentioned in section 33(3)(b)(i), that the competent person is satisfied that it is 
necessary, to avoid or minimise an actual or anticipated significant risk to public 
health, for all the persons in the group to be medically examined; 

(c) the sheriff may, if satisfied— 20 

(i) as to the matters mentioned in section 34(2)(a) and (b) in relation to at least 
one member of the group; and 

(ii) as to the matter mentioned in section 34(2)(c) in relation to each member of 
the group, 

make an order under section 34(1) in relation to each member of the group; and 25 

(d) section 34(5) applies in relation to the persons in the group as it applies to a 
person. 

 
Exclusion orders and restriction orders 

37 Exclusion orders 

(1) This section applies where— 30 

(a) a health board knows that a person who is present in that board’s area— 

(i) has an infectious disease; 

(ii) has been exposed to an organism which causes such a disease; 

(iii) is contaminated; or 

(iv) has been exposed to a contaminant; and 35 

(b) it appears to the board that as a result— 

(i) there is a significant risk to public health; and 
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(ii) it is necessary, to avoid or minimise that risk, for the person to be excluded 

from certain places. 

(2) A health board competent person may make an order (an “exclusion order”)— 

(a) prohibiting the person from entering or remaining in any place; and 

(b) imposing such conditions (if any) on the person as the competent person considers 5 
appropriate. 

(3) A competent person— 

(a) may not make an exclusion order unless that person is satisfied as to the matters 
mentioned in subsection (1); 

(b) must, when making such an order, have regard to the desirability of imposing the 10 
least restrictive order necessary to protect public health. 

(4) The exclusion order must— 

(a) specify— 

(i) the person to whom it applies; 

(ii) subject to subsection (5), the place, or type of place, from which the person 15 
is excluded; and 

(iii) any conditions imposed on the person; 

(b) be served on the person to whom it applies; and 

(c) be notified to— 

(i) any person who was given an explanation under section 31(4); and 20 

(ii) any other person the competent person considers appropriate. 

(5) An exclusion order may not specify, as a place from which a person is excluded, that 
person’s place of residence. 

(6) An exclusion order has effect only from the time it is served on the person to whom it 
applies. 25 

 
38 Restriction orders 

(1) This section applies where— 

(a) a health board knows that a person who is present in that board’s area— 

(i) has an infectious disease; 

(ii) has been exposed to an organism which causes such a disease; 30 

(iii) is contaminated; or 

(iv) has been exposed to a contaminant; and 

(b) it appears to the board that as a result— 

(i) there is a significant risk to public health; and 

(ii) it is necessary, to avoid or minimise that risk, for the person to be restricted 35 
from carrying on certain activities. 

(2) A health board competent person may make an order (a “restriction order”)— 

(a) prohibiting the person from carrying on any activity; and 
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(b) imposing such conditions (if any) on the person as the competent person considers 
appropriate. 

(3) A competent person— 

(a) may not make a restriction order unless that person is satisfied as to the matters 
mentioned in subsection (1); 5 

(b) must, when making a restriction order, have regard to the desirability of imposing 
the least restrictive order necessary to protect public health. 

(4) The restriction order must— 

(a) specify— 

(i) the person to whom it applies; 10 

(ii) the activity, or type of activity, which the person is prohibited from 
carrying on; and 

(iii) any conditions imposed on the person; 

(b) be served on the person to whom it applies; and 

(c) be notified to— 15 

(i) any person who was given an explanation under section 31(4); and 

(ii) any other person the competent person considers appropriate. 

(5) A restriction order has effect only from the time it is served on the person to whom it 
applies. 

 
Quarantine 20 

39 Application to have person quarantined 

(1) This section applies where— 

(a) a health board knows or suspects that a person who is present in that board’s 
area— 

(i) has an infectious disease; 25 

(ii) has been exposed to an organism which causes such a disease; 

(iii) is contaminated; or 

(iv) has been exposed to a contaminant; and 

(b) it appears to the board that as a result— 

(i) there is or may be a significant risk to public health; and 30 

(ii) it is necessary, to avoid or minimise that risk, for the person to be 
quarantined. 

(2) The board may apply to any sheriff for the board’s area for an order under section 40(1) 
(a “quarantine order”). 

(3) An application under subsection (2) must— 35 

(a) specify— 

(i) the person in relation to whom the quarantine order is sought; 

(ii) why the board considers it necessary for the person to be quarantined; 
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(iii) the place in which it is proposed to quarantine the person; 

(iv) the period for which it is proposed to quarantine the person; 

(v) the steps (if any) mentioned in section 46(2) which the board considers it 
necessary to take in relation to the person; 

(vi) the conditions (if any) which the board considers it is necessary to include 5 
in the order; 

(vii) whether an explanation has been given under section 31(3) or (4); 

(viii) where such an explanation has been given, any response made by or 
representations made on behalf of the person in relation to whom the order 
is sought; 10 

(ix) where no such explanation has been given, the reason why; and 

(b) include a certificate— 

(i) stating that a health board competent person is satisfied as to the matters 
mentioned in subsection (1); and 

(ii) signed by that person. 15 

(4) In this Part, references to a person being “quarantined” are references to the person 
being detained in that person’s residence or in another place (not being a hospital); and 
cognate expressions are to be construed accordingly. 

 
40 Quarantine orders 

(1) The sheriff may, if satisfied as to the matters mentioned in subsection (2), make a 20 
quarantine order— 

(a) authorising— 

(i) the quarantining of the person; 

(ii) where the person is not in the place in which that person is to be 
quarantined, the removal of the person to that place; and 25 

(iii) the taking in relation to the person of such of the steps mentioned in section 
46(2) (if any) as the sheriff considers appropriate; and 

(b) imposing such conditions (if any) in relation to the quarantine as the sheriff 
considers appropriate. 

(2) The matters referred to in subsection (1) are— 30 

(a) that it is known, or there are reasonable grounds to suspect, that the person— 

(i) has an infectious disease; 

(ii) has been exposed to an organism which causes such a disease; 

(iii) is contaminated; or 

(iv) has been exposed to a contaminant; 35 

(b) that as a result— 

(i) there is or may be a significant risk to public health; and 

(ii) it is necessary, to avoid or minimise that risk, for the person to be 
quarantined; and 
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(c) that–– 

(i) before the application under section 39(2) was made, the health board gave 
an explanation under section 31(3) or (4); or 

(ii) where no such explanation was given, it was not reasonably practicable to 
do so. 5 

(3) A quarantine order has effect— 

(a) from the time at which it is made; 

(b) for such period, not exceeding 3 weeks beginning with the day on which the order 
is made, as the sheriff considers appropriate. 

(4) A person may be removed to a place in which the person is to be quarantined by— 10 

(a) a constable; 

(b) an officer of the health board; 

(c) an officer of a local authority; or 

(d) any other person the sheriff considers appropriate. 

(5) Conditions imposed by a quarantine order may include— 15 

(a) conditions relating to— 

(i) the persons who may have access to the place in which a person is 
quarantined; and 

(ii) the purposes for which such persons may have access; 

(b) conditions relating to— 20 

(i) the persons who may have access to the quarantined person; and 

(ii) the purposes for which such persons may have access; 

(c) conditions relating to the welfare of the quarantined person. 

(6) A quarantine order must— 

(a) specify— 25 

(i) the person to whom the order applies; 

(ii) the place in which the person is to be quarantined; 

(iii) the period for which the person is to be quarantined; 

(iv) the steps mentioned in section 46(2) (if any) which may be taken in relation 
to the quarantined person; and 30 

(v) any conditions imposed; and 

(c) be notified to— 

(ai) the person to whom it applies; 

(i) any person to whom an explanation was given under section 31(4); and 

(ii) any other person the sheriff considers appropriate. 35 
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Removal to and detention in hospital 

41 Application to have person detained in hospital 

(1) This section applies where— 

(a) a health board knows that a person who is present in that board’s area— 

(i) has an infectious disease; or 5 

(ii) is contaminated; and 

(b) it appears to the board that as a result— 

(i) there is a significant risk to public health; and 

(ii) it is necessary, to avoid or minimise that risk, for the person to be detained 
in hospital. 10 

(2) The board may apply to any sheriff for the board’s area— 

(a) where the person is not in hospital, for an order under section 42(1); 

(b) where the person is in hospital, for an order under section 43(1). 

(3) An order referred to in subsection (2) is a “short term detention order”. 

(4) An application under subsection (2) must— 15 

(a) specify— 

(i) the person in relation to whom the order is sought; 

(ii) why the board considers it necessary for the person to be detained in 
hospital; 

(iii) the hospital in which it is proposed to detain the person; 20 

(iv) the period for which it is proposed to detain the person; 

(v) the steps (if any) mentioned in section 46(2) which the board considers it 
necessary to take in relation to the person; 

(vi) whether an explanation has been given under section 31(3) or (4); 

(vii) where such an explanation has been given, any response made by or 25 
representations made on behalf of the person in relation to whom the order 
is sought; 

(viii) where no such explanation has been given, the reason why; and 

(b) include a certificate— 

(i) stating that a health board competent person is satisfied as to the matters 30 
mentioned in subsection (1); and 

(ii) signed by that person. 

 
42 Order for removal to and detention in hospital 

(1) The sheriff may, if satisfied as to the matters mentioned in subsection (2), make an order 
authorising— 35 

(a) the removal of a person to hospital by— 

(i) a constable; 
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(ii) an officer of the health board; 

(iii) an officer of a local authority; or 

(iv) any other person the sheriff considers appropriate; 

(b) the detention of the person in hospital; and 

(c) the taking in relation to the person of such of the steps mentioned in section 46(2) 5 
(if any) as the sheriff considers appropriate. 

(2) The matters referred to in subsection (1) are— 

(a) that the person— 

(i) has an infectious disease; or 

(ii) is contaminated; 10 

(b) that as a result— 

(i) there is a significant risk to public health; and 

(ii) it is necessary, to avoid or minimise that risk, for the person to be admitted 
to and detained in hospital; and 

(c) that— 15 

(i) before the application under section 41(2)(a) was made, the health board 
gave an explanation under section 31(3) or (4); or 

(ii) where no such explanation was given, it was not reasonably practicable to 
do so. 

(3) An order under subsection (1) has effect— 20 

(a) from the time at which it is made; 

(b) for such period, not exceeding 3 weeks beginning with the day on which the order 
is made, as the sheriff considers appropriate. 

(4) An order under subsection (1) must— 

(a) specify— 25 

(i) the person to whom it applies; 

(ii) the hospital to which the person is to be taken (and in which the person is 
to be detained); 

(iii) the period for which the person is to be detained in hospital; and 

(iv) the steps mentioned in section 46(2) (if any) which may be taken in relation 30 
to the person; and 

(c) be notified to — 

(ai) the person to whom it applies; 

(i) any person to whom an explanation was given under section 31(4); and 

(ii) any other person the sheriff considers appropriate. 35 

(5) A person authorised under subsection (1)(a) to remove to hospital a person to whom an 
order under subsection (1) applies may enter any premises in which that person is 
present in order to execute the order. 

(6) The power of entry in subsection (5)— 

955



32 Public Health etc. (Scotland) Bill 
Part 4—Public health functions of health boards 

 
(a) may be exercised at any time; and 

(b) includes power to use reasonable force. 

 
43 Order for detention in hospital 

(1) The sheriff may, if satisfied as to the matters mentioned in subsection (2), make an order 
authorising— 5 

(a) the detention of a person in hospital; and 

(b) the taking in relation to the person of such of the steps mentioned in section 46(2) 
(if any) as the sheriff considers appropriate. 

(2) The matters referred to in subsection (1) are— 

(a) that the person— 10 

(i) has an infectious disease; or 

(ii) is contaminated; 

(b) that as a result— 

(i) there is a significant risk to public health; and 

(ii) it is necessary, to avoid or minimise that risk, for the person to be detained 15 
in hospital; and 

(c) that— 

(i) before the application under section 41(2)(b) was made, the health board 
gave an explanation under section 31(3) or (4); or 

(ii) where no such explanation was given, it was not reasonably practicable to 20 
do so. 

(3) An order under subsection (1) has effect— 

(a) from the time at which it is made; 

(b) for such period, not exceeding 3 weeks beginning with the day on which the order 
is made, as the sheriff considers appropriate. 25 

(4) An order under subsection (1) must— 

(a) specify— 

(i) the person to whom the order applies; 

(ii) the hospital in which the person is to be detained; 

(iii) the period for which the person is to be detained in hospital; and 30 

(iv) the steps mentioned in section 46(2) (if any) which may be taken in relation 
to the person; and 

(c) be notified to— 

(ai) the person to whom it applies; 

(i) any person to whom an explanation was given under section 31(4); and 35 

(ii) any other person the sheriff considers appropriate. 
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44 Application where long term detention in hospital necessary 

(1) This section applies where— 

(a) a person is detained in hospital by virtue of a short term detention order; and 

(b) the health board which applied for the short term detention order is satisfied 
that— 5 

(i) the conditions mentioned in subsection (2)(a) and (b) continue to apply; 

(ii) it continues to be necessary, to avoid or minimise a significant risk to 
public health, for the person to be detained in hospital; and 

(iii) it is necessary, to avoid or minimise that risk, for the person to be so 
detained for a period exceeding the maximum period for which a person 10 
could be detained by virtue of the short term detention order were that 
order to be extended under section 49(3)(a) (the “short term maximum 
period”). 

(2) The conditions referred to in subsection (1)(b)(i) are— 

(a) that the person to whom the order applies— 15 

(i) has an infectious disease; or 

(ii) is contaminated; and 

(b) that as a result there is a significant risk to public health. 

(3) The board may apply to any sheriff for the board’s area for an order under section 45(1) 
(an “exceptional detention order”). 20 

(4) An application under subsection (3) must— 

(a) specify— 

(i) the person in relation to whom the order is sought; 

(ii) why the board considers it necessary for the person to continue to be 
detained in hospital; 25 

(iii) why the board considers it necessary for the person to be so detained for a 
period exceeding the short term maximum period; 

(iv) the hospital in which it is proposed to detain the person; 

(v) the period for which it is proposed to detain the person; 

(vi) the steps (if any) mentioned in section 46(2) which the board considers it 30 
necessary to take in relation to the person; 

(vii) whether an explanation has been given under section 31(3) or (4); 

(viii) where such an explanation has been given, any response made by or 
representations made on behalf of the person in relation to whom the order 
is sought; 35 

(ix) where no such explanation has been given, the reason why; and 

(b) include a certificate— 

(i) stating that a health board competent person from another health board’s 
area is satisfied as to the matters mentioned in subsection (1); and 

(ii) signed by that person. 40 
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45 Exceptional detention order 

(1) The sheriff may, if satisfied as to the matters mentioned in subsection (2), make an 
exceptional detention order authorising— 

(a) the continued detention of a person in hospital; and 

(b) the taking in relation to the person of such of the steps mentioned in section 46(2) 5 
(if any) as the sheriff considers appropriate. 

(2) The matters referred to in subsection (1) are— 

(a) that the conditions mentioned in section 44(2)(a) and (b) continue to apply; 

(b) that it continues to be necessary, to avoid or minimise a significant risk to public 
health, for the person to be detained in hospital; 10 

(c) that it is necessary for the person to be so detained for a period exceeding the 
short term maximum period; and 

(d) that— 

(i) before the application under section 44(3) was made, the health board gave 
an explanation under section 31(3) or (4); or 15 

(ii) where no such explanation was given, it was not reasonably practicable to 
do so. 

(3) An exceptional detention order has effect— 

(a) from the time at which it is made; 

(b) for such period, not exceeding 12 months beginning with the day on which the 20 
order is made, as the sheriff considers appropriate. 

(4) An order under subsection (1) must— 

(a) specify— 

(i) the person to whom the order applies; 

(ii) the hospital in which the person is to be detained; 25 

(iii) the period for which the person is to be detained in hospital; and 

(iv) the steps mentioned in section 46(2) (if any) which may be taken in relation 
to the person; and 

(c) be notified to— 

(ai) the person to whom it applies; 30 

(i) any person to whom an explanation was given under section 31(4); and 

(ii) any other person the sheriff considers appropriate. 

 
Quarantine and detention: steps that may be taken 

46 Authorised steps 

(1) Where— 35 

(a) a quarantine order; 

(b) a short term detention order; or 
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(c) an exceptional detention order, 

is made, the steps which the order may authorise are the steps mentioned in subsection 
(2). 

(2) Those steps are— 

(a) disinfection; 5 

(b) disinfestation; and 

(c) decontamination. 

 
47 Authorised steps: least invasive and least intrusive procedures 

(1) A health care professional taking any step mentioned in section 46(2) which is 
authorised by virtue of— 10 

(a) a quarantine order; 

(b) a short term detention order; or 

(c) an exceptional detention order, 

must not, in taking that step, use invasive or intrusive procedures unless that 
professional considers such procedures are necessary to achieve the purpose for which 15 
the step is being taken. 

(2) Where the health care professional considers such procedures are so necessary, the 
professional must use the least invasive and least intrusive procedures practicable. 

 
Variation and extension of orders 

48 Variation of exclusion and restriction orders 20 

(1) This section applies where a person is subject to— 

(a) an exclusion order; or 

(b) a restriction order. 

(2) A health board competent person of the appropriate health board may, if that person 
considers it appropriate, modify the order— 25 

(a) in the case of an exclusion order, by varying the place, or type of place, from 
which the person is excluded; 

(b) in the case of a restriction order, by varying the activity, or type of activity, which 
the person is prohibited from carrying on; and 

(c) in either case— 30 

(i) where the order imposed no conditions on the person, by imposing such 
conditions; or 

(ii) in any other case, by modifying any conditions imposed on the person. 

(3) In subsection (2)(c)(ii), modifying conditions means— 

(a) adding; 35 

(b) varying; or 

(c) removing, 
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a condition. 

(4) The competent person must give notice of the modification made to— 

(a) the person to whom the order applies; and 

(b) any other person to whom the order was notified under section 37(4)(c) or, as the 
case may be, 38(4)(c).  5 

(5) In subsection (2), “appropriate health board” means the board which designated the 
health board competent person who made the order. 

 
49 Extension of quarantine and hospital detention orders 

(1) This section applies where a person is subject to— 

(a) a quarantine order; 10 

(b) a short term detention order; or 

(c) an exceptional detention order. 

(2) A health board may, before the period specified in the order expires, apply to the sheriff 
for an extension of the order. 

(2A) An application under subsection (2) must— 15 

(a) specify— 

(i) the order which it is proposed to extend; and 

(ii) the person to whom that order applies; and 

(b) include a certificate such as is mentioned in subsection (2B). 

(2B) That certificate is one— 20 

(a) stating that a health board competent person is satisfied— 

(i) as to the matters mentioned in section 40(2)(a) and (b)(i), 42(2)(a) and 
(b)(i), 43(2)(a) and (b)(i) or, as the case may be, 45(2)(a); and 

(ii) that it is necessary, to avoid or minimise a risk to public health, for the 
person to continue to be quarantined or, as the case may be, detained in 25 
hospital; and 

(b) signed by that person. 

(3) The sheriff may, if satisfied as to the matters mentioned in subsection (4)— 

(a) in the case of a quarantine order or a short term detention order, make an order 
extending the order, subject to subsection (6), for a further period not exceeding 3 30 
weeks beginning with the day on which the period specified in the order would 
have expired; 

(b) in the case of an exceptional detention order, make an order extending the order, 
subject to subsection (7), for a further period beginning with the day on which the 
period specified in the order would have expired. 35 

(4) The matters referred to in subsection (3) are— 

(a) the matters mentioned in section 40(2)(a) and (b)(i), 42(2)(a) and (b)(i), 43(2)(a) 
and (b)(i) or, as the case may be, 45(2)(a); and 

(b) that it is necessary, to avoid or minimise the risk to public health, for the person to 
continue to be quarantined or, as the case may be, detained in hospital. 40 
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(5) An order may be extended on more than one occasion. 

(6) A quarantine order or a short term detention order may not be extended if doing so 
would result in the person to whom it applies being quarantined or, as the case may be, 
detained in hospital for a continuous period exceeding 12 weeks. 

(7) An exceptional detention order may not be extended if doing so would result in the 5 
person to whom it applies being detained in hospital by virtue of that order for a 
continuous period exceeding 12 months. 

(8) An order under subsection (3)(a) or (b) must— 

(a) specify— 

(i) the person to whom the order extended by virtue of that subsection applies; 10 
and 

(ii) the period for which that order is extended; and 

(b) be notified to— 

(i) the person to whom the order applies; 

(ii) any person to whom an explanation was given under section 31(4); and 15 

(iii) any other person the sheriff considers appropriate. 

 
50 Application for variation of quarantine and hospital detention orders 

(1) This section applies where a person is subject to— 

(a) a quarantine order; 

(b) a short term detention order; or 20 

(c) an exceptional detention order. 

(2) A health board may, if it considers it appropriate, apply to the sheriff for an order under 
section 51(1) modifying the order. 

(3) An application under subsection (2) must— 

(a) specify— 25 

(i) the order which it is proposed to modify; 

(ii) the person to whom that order applies; and 

(iii) the modification which it is proposed to make; and 

(b) include a certificate such as is mentioned in subsection (4). 

(4) That certificate is one— 30 

(a) stating that a health board competent person is satisfied— 

(i) as to the matters mentioned in section 40(2)(a) and (b)(i), 42(2)(a) and 
(b)(i), 43(2)(a) and (b)(i) or, as the case may be, 45(2)(a); and 

(ii) that it is necessary, to avoid or minimise a risk to public health, for the 
person to continue to be quarantined or, as the case may be, detained in 35 
hospital; and 

(b) signed by that person. 
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51 Variation of quarantine and hospital detention orders 

(1) The sheriff may, if satisfied as to the matters mentioned in subsection (1A) and that it is 
appropriate to do so, make an order modifying the order to which the application 
relates— 

(a) in the case of a quarantine order, by— 5 

(i) varying the place in which the person is to be quarantined; 

(ii) adding, varying or removing conditions; 

(b) in the case of a short term detention order or an exceptional detention order, by 
varying the hospital in which the person is detained; and 

(c) in either case, by adding or removing any step such as is mentioned in section 10 
46(2). 

(1A) The matters referred to in subsection (1) are— 

(a) the matters mentioned in section 40(2)(a) and (b)(i), 42(2)(a) and (b)(i), 43(2)(a) 
and (b)(i) or, as the case may be, 45(2)(a); and 

(b) that it is necessary, to avoid or minimise a risk to public health, for the person to 15 
continue to be quarantined or, as the case may be, detained in hospital. 

(2) An order modified by virtue of subsection (1) has effect as so modified from the time at 
which the order under that subsection is made. 

(3) Where the modification under subsection (1) varies the place in which a person is to be 
quarantined or, as the case may be, the hospital in which a person is to be detained, the 20 
order as so modified authorises— 

(a) the removal of the person to that place or, as the case may be, hospital, by— 

(i) a constable; 

(ii) an officer of the health board; 

(iii) an officer of a local authority; or 25 

(iv) any other person the sheriff considers appropriate; and 

(b) the quarantining of the person in that place or, as the case may be, the detention of 
that person in that hospital. 

(4) An order under subsection (1) must— 

(a) specify— 30 

(i) the person to whom the order modified by virtue of that subsection applies; 
and 

(ii) the modification made by virtue of that subsection; and 

(c) be notified to— 

(ai) the person to whom the order applies; 35 

(i) any person to whom an explanation was given under section 31(4); and 

(ii) any other person the sheriff considers appropriate. 
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Review of orders 

52 Duty to review exclusion and restriction orders 

(1) This section applies where a person is subject to— 

(a) an exclusion order; or 

(b) a restriction order. 5 

(2) Without prejudice to section 53(2), a health board competent person of the appropriate 
health board must, during the period of 1 week ending with the relevant day, consider 
whether— 

(a) the conditions mentioned in subsection (3)(a) and (b) continue to apply; and 

(b) it continues to be necessary, to avoid or minimise a significant risk to public 10 
health, for the person to be subject to the order. 

(3) The conditions referred to in subsection (2)(a) are— 

(a) that the person— 

(i) has an infectious disease; 

(ii) has been exposed to an organism which causes such a disease; 15 

(iii) is contaminated; or 

(iv) has been exposed to a contaminant; and 

(b) that as a result there is a significant risk to public health. 

(4) If, having considered the matters mentioned in subsection (2)(a) and (b), the competent 
person is not satisfied— 20 

(a) that the conditions mentioned in subsection (3)(a) and (b) continue to apply; or 

(b) that it continues to be necessary for the person to be subject to the order, 

the competent person must revoke it. 

(5) In subsection (2)— 

“appropriate health board” has the same meaning as in section 48(5); 25 

“relevant day” means— 

(a) the last day of the period of 3 weeks beginning with the day on which the 
order is made; and 

(b) where that 3-week period has expired, the last day of each subsequent 3-
week period. 30 

 
53 Duty to keep exclusion and restriction orders under review 

(1) This section applies where a person is subject to— 

(a) an exclusion order; or 

(b) a restriction order. 

(2) Without prejudice to section 52(2), a health board competent person of the appropriate 35 
health board must, if requested to do so by the person to whom the order applies, and 
from time to time consider whether— 

(a) the conditions mentioned in section 52(3)(a) and (b) continue to apply; and 
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(b) it continues to be necessary, to avoid or minimise a significant risk to public 

health, for the person to be subject to the order. 

(3) If, having considered the matters mentioned in subsection (2)(a) and (b), the competent 
person is not satisfied— 

(a) that the conditions mentioned in section 52(3)(a) and (b) continue to apply; or 5 

(b) that it continues to be necessary for the person to be subject to the order, 

the competent person must revoke it. 

(4) In subsection (2), the “appropriate health board” has the same meaning as in section 
48(5). 

 
54 Duty to keep quarantine orders under review  10 

(1) This section applies where a person is subject to a quarantine order. 

(2) A health board competent person of the health board which applied for the order must, if 
requested to do so by the person to whom the order applies, and from time to time 
consider whether— 

(a) the conditions mentioned in subsection (3)(a) and (b) continue to apply; and 15 

(b) it continues to be necessary, to avoid or minimise a significant risk to public 
health, for the person to be subject to the order. 

(3) The conditions referred to in subsection (2)(a) are— 

(a) that it is known, or there are reasonable grounds to suspect that the person— 

(i) has an infectious disease; 20 

(ii) has been exposed to an organism which causes such a disease; 

(iii) is contaminated; or 

(iv) has been exposed to a contaminant; and 

(b) that as a result there is or may be a significant risk to public health. 

(4) If, having considered the matters mentioned in subsection (2)(a) and (b), the competent 25 
person is not satisfied— 

(a) that the conditions mentioned in subsection (3)(a) and (b) continue to apply; or 

(b) that it continues to be necessary for the person to be subject to the order, 

the competent person must revoke the order. 

 
55 Duty to keep hospital detention orders under review 30 

(1) This section applies where a person is subject to— 

(a) a short term detention order; or 

(b) an exceptional detention order. 

(2) A health board competent person of the health board which applied for the order must, if 
requested to do so by the person to whom the order applies, and from time to time 35 
consider whether— 

(a) the conditions mentioned in subsection (3)(a) and (b) continue to apply; and 
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(b) it continues to be necessary, to avoid or minimise a significant risk to public 
health, for the person to be detained in hospital. 

(3) The conditions referred to in subsection (2)(a) are— 

(a) that the person— 

(i) has an infectious disease; or 5 

(ii) is contaminated; 

(b) that as a result there is a significant risk to public health. 

(4) If, having considered the matters mentioned in subsection (2)(a) and (b), the competent 
person is not satisfied— 

(a) that the conditions mentioned in subsection (3)(a) and (b) continue to apply; or 10 

(b) that it continues to be necessary for the person to be detained in hospital, 

the competent person must revoke the order. 

 
Compensation 

56 Compensation for voluntary compliance with request 

(1) A health board must compensate any person who, although not subject to an order 15 
mentioned in subsection (2), suffers any loss caused by complying with a request by the 
board to the person to— 

(a) be quarantined in a place specified by the board; 

(b) be excluded from entering or remaining in a place or type of place so specified; or 

(c) refrain from carrying on any activity or type of activity so specified. 20 

(2) The orders referred to in subsection (1) are— 

(a) an exclusion order; 

(b) a restriction order; 

(c) a quarantine order. 

(3) A request by a health board under subsection (1)— 25 

(a) is to be made by notice in writing given to the person; and 

(b) must specify the matter mentioned in subsection (1)(a), (b) or, as the case may be, 
(c). 

(4) Subsection (1) does not apply where the loss is attributable to the fault of the person 
claiming the loss. 30 

(5) Any dispute as to— 

(a) a person’s entitlement to compensation under this section; or 

(b) the amount of such compensation, 

is to be determined by a single arbiter appointed by agreement between the board and 
the person claiming loss or, if such agreement cannot be reached, by the sheriff. 35 

(6) The Scottish Ministers may, by regulations, make further provision about compensation 
to which this section applies. 
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57 Compensation for persons subject to certain orders 

(1) A health board may compensate any person— 

(a) who is subject to— 

(i) an exclusion order; 

(ii) a restriction order; or 5 

(iii) a quarantine order; and 

(b) who incurs any loss caused by complying with the order. 

(2) Subsection (1) does not apply where the loss is attributable to the fault of the person 
claiming the loss. 

(3) Any dispute as to— 10 

(a) a person’s entitlement to compensation under this section; or 

(b) the amount of such compensation, 

is to be determined by a single arbiter appointed by agreement between the board and 
the person claiming loss or, if such agreement cannot be reached, by the sheriff. 

(4) The Scottish Ministers may, by regulations, make further provision about compensation 15 
to which this section applies. 

 
57ZA Compensation for carers 

(1) This section applies where a person (the “relevant person”)— 

(a) is subject to— 

(i) an exclusion order; 20 

(ii) a restriction order; or 

(iii) a quarantine order; or 

(b) although not subject to such an order, complies with a request mentioned in 
section 56. 

(2) The health board must compensate a person (a “carer”) mentioned in subsection (3) 25 
who, as a result of the relevant person being subject to the order or, as the case may be, 
complying with the request— 

(a) requires to care for the relevant person or, where the carer normally cares for the 
relevant person, requires to provide more care; and 

(b) incurs loss as a result of so doing. 30 

(3) A carer is— 

(a) where the relevant person is 16 or over, a person who is 16 or over and who cares 
for the relevant person otherwise than— 

(i) by virtue of a contract of employment or other contract with any person; or 

(ii) as a volunteer for a voluntary organisation; 35 

(b) where the relevant person is under 16, such a person or a parent of the relevant 
person who has day-to-day care or control of the relevant person. 

(4) Any dispute as to— 
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(a) a carer’s entitlement to compensation under this section; or 

(b) the amount of such compensation, 

 is to be determined by a single arbiter appointed by agreement between the board and 
the carer or, if such agreement cannot be reached, by the sheriff. 

(5) The Scottish Ministers may, by regulations, make further provision about compensation 5 
to which this section applies. 

 
Recall of orders granted in absence 

57A Recall of orders granted in absence of person to whom application relates 

(1) This section applies where— 

(a) a quarantine order; 10 

(b) a short term detention order; or 

(c) an exceptional detention order, 

 is made in the absence of the person to whom the order applies. 

(2) A person mentioned in subsection (3) may apply to the sheriff for an order recalling the 
order. 15 

(3) The person referred to in subsection (2) is— 

(a) the person to whom the order applies; or 

(b) any person having an interest in the welfare of such a person. 

(4) An application under this section must be made before the expiry of the period of 72 
hours beginning with the time at which the order to which the application relates is 20 
notified to the person to whom it applies.  

(4A) Despite the making of an application under this section, the order to which it relates has 
effect as if the application were not made. 

(5) The sheriff must, before determining an application under this section, give the persons 
mentioned in subsection (6) the opportunity— 25 

(a) of making representations (whether orally or in writing); and 

(b) of leading, or producing, evidence. 

(6) Those persons are— 

(a) the applicant; 

(b) where the applicant is not the person to whom the order applies, that person; 30 

(c) the health board which applied for the order; and 

(d) any other person the sheriff considers appropriate. 

(7) On an application under this section, the sheriff may— 

(a) confirm the order; 

(b) revoke the order. 35 
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Appeals 

57B Appeal against orders for medical examination 

 (1) A person mentioned in subsection (2) may appeal to the sheriff principal against the 
making of an order under section 34(1) authorising the medical examination of a person. 

(2) The person referred to in subsection (1) is— 5 

(a) the person in relation to whom the order applies; or 

(b) any person having an interest in the welfare of such a person. 

(3) An appeal under this section must be made before the expiry of the period of 7 days 
beginning with the day on which the order appealed against is made. 

(4) On an appeal under this section, the sheriff principal may— 10 

(a) confirm the order; 

(b) revoke the order; 

(c) modify the order; 

(d) where, before the appeal was made, the medical examination authorised by the 
order had been carried out, make an order declaring that the order was invalid; 15 

(e) make such other order as the sheriff principal considers appropriate. 

(5) The decision of the sheriff principal on an appeal under this section is final. 

 
58 Appeal against exclusion orders and restriction orders 

(1) This section applies where a person is subject to— 

(a) an exclusion order; or 20 

(b) a restriction order. 

(2) A person mentioned in subsection (3) may appeal to the sheriff against— 

(a) the making of the order; 

(b) any conditions imposed by the order; 

(c) any modification of the order under section 48(2); or 25 

(d) a decision of a health board competent person under section 52(4) or 53(3) not to 
revoke the order. 

(3) The person referred to in subsection (2) is— 

(a) the person in relation to whom the order applies; or 

(b) any person who has an interest in the welfare of such a person. 30 

(4) An appeal under this section must be made before the expiry of the period of 14 days 
beginning with the day on which the order, modification or, as the case may be, decision 
appealed against is made. 

(5) On an appeal under this section, the sheriff may— 

(a) confirm the order appealed against; 35 

(b) modify the order; 

(c) revoke the order; 
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(ca) confirm the decision appealed against; 

(cb) quash that decision; 

(d) make such other order as the sheriff considers appropriate. 

(6) In subsection (5)(b), “modify” is to be construed in accordance with section 48. 

 
59 Appeal against quarantine and hospital detention orders 5 

(1) This section applies where a person is subject to— 

(a) a quarantine order; 

(b) a short term detention order; or 

(c) an exceptional detention order. 

(2) A person mentioned in subsection (3) may appeal to the sheriff principal against— 10 

(a) the making of the order; 

(b) in the case of a quarantine order, any conditions imposed by the order; 

(c) any steps mentioned in section 46(2) specified in the order; 

(ca) a decision of the sheriff under section 57A(7) confirming the order; 

(d) the making of an order extending the order under section 49(3); 15 

(e) the making of an order under section 51(1) modifying the order; or 

(f) a decision of a health board competent person under section 54(4) or, as the case 
may be, 55(4) not to revoke the order. 

(3) The person referred to in subsection (2) is— 

(a) the person in relation to whom the order applies; or 20 

(b) any person who has an interest in the welfare of such a person. 

(4) An appeal under this section must be made before the expiry of the period of 14 days 
beginning with the day on which the order or, as the case may be, decision appealed 
against is made. 

(5) On an appeal under this section, the sheriff principal may— 25 

(a) confirm the order appealed against; 

(b) modify the order; 

(c) revoke the order; 

(ca) confirm the decision appealed against; 

(cb) quash that decision; 30 

(d) make such other order as the sheriff principal considers appropriate. 

(6) In subsection (5)(b), “modify” is to be construed in accordance with section 51. 

 
59A Exclusion orders and restriction orders: further appeal to sheriff principal 

(1) A person who appealed under section 58(2) may, with the leave of the sheriff, appeal 
against a decision mentioned in subsection (2) to the sheriff principal. 35 

(2) A decision referred to in subsection (1) is a decision of the sheriff— 
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(a) to confirm the exclusion order appealed against; 

(b) to confirm the restriction order appealed against;  

(c) to modify the order; or 

(d) to confirm the decision appealed against. 

(3) A health board aggrieved by an appeal under section 58(2) may, with the leave of the 5 
sheriff, appeal against a decision mentioned in subsection (4) to the sheriff principal. 

(4) A decision referred to in subsection (3) is a decision of the sheriff— 

(a) to revoke the exclusion order appealed against; 

(b) to revoke the restriction order appealed against;  

(c) to modify the order; or 10 

(d) to quash the decision appealed against. 

(5) An appeal under this section may be made only on the ground that— 

(a) the sheriff erred in law; 

(b) the decision of the sheriff was not supported by the facts established by the sheriff 
in the appeal. 15 

(6) On an appeal under this section, the sheriff principal may— 

(a) confirm the decision appealed against; 

(b) modify that decision; 

(c) quash that decision; 

(d) make such other order as the sheriff principal considers appropriate. 20 

(8) The decision of the sheriff principal on an appeal under this section is final. 

 
60 Appeal to Court of Session 

(1) A person who appealed under section 59(2) may, with the leave of the sheriff principal, 
appeal against a decision mentioned in subsection (2) to the Court of Session. 

(2) A decision referred to in subsection (1) is a decision of the sheriff principal— 25 

(a) to confirm the order appealed against;  

(b) to modify the order; or 

(c) to confirm the decision appealed against. 

(3) A health board aggrieved by an appeal under section 59(2) may, with the leave of the 
sheriff principal, appeal against a decision mentioned in subsection (4) to the Court of 30 
Session. 

(4) A decision referred to in subsection (3) is a decision of the sheriff principal— 

(a) to revoke the order appealed against;  

(b) to modify the order; or 

(c) to quash the decision appealed against. 35 

(5) An appeal under this section may be made only on the ground that— 

(a) the sheriff principal erred in law; 
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(b) the decision of the sheriff principal was not supported by the facts established by 
the sheriff principal in the appeal. 

(6) On an appeal under this section, the Court of Session may— 

(a) confirm the decision appealed against; 

(b) modify that decision; 5 

(c) quash that decision; 

(d) make such other order as the Court considers appropriate.  

(7) The decision of the Court on an appeal under this section is final. 

 
61 Effect of appeal under section 58, 59, 59A or 60 

Despite the making of an appeal under section 58(2), 59(2), 59A(1) or (3) or 60(1) or 10 
(3), the exclusion order, restriction order, quarantine order, short term detention order 
or, as the case may be, exceptional detention order to which the appeal relates has effect 
as if the appeal were not made. 

 
Breach of orders and offences 

62 Absconding from quarantine 15 

(1) Where a person who is subject to a quarantine order breaches that order by 
absconding— 

(a) while being removed to the place at which that person is to be quarantined; or 

(b) from that place, 

that person is liable to be taken into custody by a person mentioned in subsection (2) and 20 
detained in accordance with subsections (3) and (4). 

(2) The persons who may take a quarantined person into custody are— 

(a) a constable; 

(b) an officer of a health board; 

(c) an officer of a local authority. 25 

(3) The quarantined person may be detained in— 

(a) a hospital; or 

(b) any other place. 

(4) The period for which the quarantined person may be detained by virtue of subsection (1) 
is the period or, as the case may be, the remainder of the period for which the quarantine 30 
of that person is authorised. 

(5) In calculating the period mentioned in subsection (4), the period beginning when the 
quarantined person absconded and ending when that person is detained in accordance 
with subsection (1) is to be left out of account. 

(6) A person who may take a quarantined person into custody may enter any premises in 35 
which the quarantined person is present. 

(7) The power of entry in subsection (6)— 

(a) may be exercised at any time; and 
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(b) includes power to use reasonable force. 

(8) A person who is taken into custody under this section and who absconds remains liable 
to be taken into custody under and detained in accordance with this section. 

(9) Notwithstanding the detention of a quarantined person in accordance with subsections 
(3) and (4), the health board may apply under section 49(2) for an extension of the 5 
quarantine order; and, where such an extension is granted, the quarantined person may 
be removed by a person mentioned in section 40(4) to the place in which the person is to 
be quarantined. 

 
63 Absconding from hospital 

(1) This section applies where a person is subject to— 10 

(a) a short term detention order; or 

(b) an exceptional detention order. 

(2) A person who absconds— 

(a) while being removed to the hospital in which that person is to be detained; or 

(b) from the hospital in which the person is detained, 15 

is liable to be taken into custody by a person mentioned in subsection (3) and returned to 
hospital in accordance with subsection (4). 

(3) The persons who may take a person who has absconded into custody are— 

(a) a constable; 

(b) an officer of a health board; 20 

(c) an officer of a local authority. 

(4) The absconding person may— 

(a) be returned to the hospital in which the person’s detention is authorised; and 

(b) be detained there for the period or, as the case may be, the remainder of the period 
for which detention of that person is authorised. 25 

(5) In calculating the period mentioned in subsection (4)(b), the period beginning when the 
person absconded and ending when that person is returned to hospital by virtue of 
subsection (2) is to be left out of account. 

(6) A person who may take an absconding person into custody may enter any premises in 
which the person is present. 30 

(7) The power of entry in subsection (6)— 

(a) may be exercised at any time; and 

(b) includes power to use reasonable force. 

(8) A person who is taken into custody under this section and who absconds remains liable 
to be taken into custody under and dealt with in accordance with this section. 35 

 
64 Obstruction 

A person commits an offence if that person, without reasonable excuse, intentionally 
obstructs— 
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(a) a health care professional authorised by virtue of an order under section 34(1) to 
medically examine a person; 

(aa) a person authorised by virtue of section 40(1) to remove a person to the place in 
which the person is to be quarantined; or 

(b) a person authorised by virtue of section 42(1) to remove a person to hospital. 5 

 
65 Offences arising from breach of orders under this Part 

(1) A person subject to an order mentioned in subsection (2) who, without reasonable 
excuse, breaches that order commits an offence. 

(2) The order referred to in subsection (1) is— 

(a) an order under section 34(1) authorising medical examination; 10 

(b) an exclusion order; 

(c) a restriction order; 

(d) a quarantine order (including any condition imposed by the order); 

(e) a short term detention order; 

(f) an exceptional detention order. 15 

 
65A Failure to ensure child’s compliance with order 

(1) This section applies where an order mentioned in subsection (2) is made in relation to a 
person who is under 16 (a “child”). 

(2) The order referred to in subsection (1) is— 

(a) an exclusion order; 20 

(b) a restriction order; or 

(c) a quarantine order. 

(3) A parent of the child who— 

(a) has day-to-day care or control of the child; and 

(b) fails, without reasonable excuse, to ensure that the child does not breach the order, 25 

 commits an offence. 

(4) Where there is no such parent, a person mentioned in subsection (5) who fails, without 
reasonable excuse, to ensure that the child does not breach the order commits an 
offence. 

(5) The person referred to in subsection (4) is a person who— 30 

(a) is 16 or over; and 

(b) has day-to-day care or control of the child otherwise than— 

(i) by virtue of a contract of employment or other contract with any person; or 

(ii) as a volunteer for a voluntary organisation. 

(6) In proceedings for an offence under subsection (3) or (4), it is a defence for the person to 35 
prove that the person exercised all due diligence and took all reasonable steps to avoid 
committing the offence. 
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Procedures 

66 Applications and appeals 

(1) Nothing in this Part affects the Court of Session’s power under section 32 of the Sheriff 
Courts (Scotland) Act 1971 (c.58) to regulate and prescribe the procedure and practice 
to be followed in any application or appeal under this Part. 5 

(1A) Without prejudice to the generality of section 32 of that Act, provision may, in 
particular, be made under that section about— 

(a) the manner in which, and time within which, notice of applications for orders is 
given; 

(b) the manner in which, and time within which, notice of orders is given; 10 

(c) where applications and orders are made in relation to persons who are under 16, 
the persons to whom notice of such applications and orders must be given; 

(d) the circumstances in which the sheriff or, as the case may be, the sheriff principal,  
may determine whether and, if so, where, a hearing is to be held; and 

(e) the place or types of place at which hearings may be held. 15 

(2) The sheriff may determine an application under this Part (other than an appeal)— 

(a) in chambers; 

(b) in the absence of the person to whom the application relates. 

 

PART 5 

PUBLIC HEALTH FUNCTIONS OF LOCAL AUTHORITIES 20 

Facilities for disinfection etc. 

67 Provision of facilities for disinfection etc. 

(1) Each local authority must provide or ensure the provision, for its area, of— 

(a) facilities and equipment for— 

(i) the disinfection of; 25 

(ii) the disinfestation of; 

(iii) the decontamination of; and 

(iv) other connected operations in relation to, 

things and premises which are infected, infested or contaminated; 

(b) facilities and equipment for the destruction of such things; and 30 

(c) means for transporting such things to such facilities and equipment. 

(2) An authority may comply with subsection (1)(a) and (b) by providing or ensuring the 
provision of mobile facilities and equipment only; and, where it does so, subsection 
(1)(c) does not apply. 

(3) An authority may enter into an agreement with any person for the provision by that 35 
person of the facilities, equipment and means of transport referred to in subsection (1). 
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(4) Facilities and equipment provided under subsection (1) need not be in the area of the 
local authority. 

(5) In this Part— 

“contaminated” includes having been exposed to— 

(a) a person who is contaminated; 5 

(b) a contaminant; or 

(c) an animal or insect which is contaminated; 

“infected” includes having been exposed to— 

(a) a person who has an infectious disease; 

(b) an organism which causes any such disease; or 10 

(c) an animal or insect which— 

(i) has or carries an organism which causes an infectious disease; or 

(ii) has or carries an infectious disease, 

 which is a risk to human health; and 

“infested” means infested with an animal or insect which–– 15 

(a) has or carries an organism which causes an infectious disease; or 

(b) has or carries an infectious disease, 

 which is a risk to human health. 

(6) In subsection (5), “animal” means a vertebrate other than a human. 

 
Disinfection etc. of premises and things 20 

68 Notice on occupier or owner of infected etc. premises or things 

(1) This section applies where— 

(a) a local authority knows or suspects that— 

(i) any premises in its area are; or 

(ii) any thing in or on such premises is, 25 

infected, infested or contaminated; and 

(b) it appears to the authority that as a result it is necessary, to prevent, or prevent the 
spread of, infectious disease or contamination, for one or more of the steps 
mentioned in subsection (2) to be taken. 

(2) Those steps are— 30 

(a) the— 

(i) disinfection; 

(ii) disinfestation; or 

(iii) decontamination, 

of the premises or of a thing in or on the premises; 35 

(b) the destruction of such a thing; 
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(c) other connected operations in relation to such a thing or such premises. 

(3) The authority may serve notice on the person who is— 

(a) the occupier of the premises; or 

(b) where the premises are unoccupied, the owner of them, 

requiring that person to take one or more of the steps mentioned in subsection (2). 5 

(4) Where— 

(a) a notice is served under subsection (3)(a) on the occupier of premises; and 

(b) that occupier is not the owner of those premises, 

the authority must serve a copy of the notice on the owner.  

(5) The authority may serve notice under subsection (3) only where a local authority 10 
competent person certifies that the person is satisfied as to the matters mentioned in 
subsection (1). 

(6) A notice under subsection (3) must— 

(b) specify the steps which the person on whom the notice is served must take; 

(c) specify the period before the expiry of which those steps must be taken; and 15 

(d) advise the person on whom the notice is served that, where that person fails to 
comply with the notice, the local authority may take those steps. 

(7) Where, before the expiry of the period mentioned in subsection (6)(c), the person on 
whom the notice is served consents, an authorised officer may do anything that officer 
would, under section 70(2), be entitled to do. 20 

(8) In this Part, “authorised officer” means an officer of the local authority authorised by it 
for the purposes of this section, section 69, 70, 71, 72, 73 or, as the case may be, 74. 

 
69 Inspection of premises in relation to which notice served 

(1) This section applies where— 

(a) a local authority serves notice under section 68(3); and 25 

(b) the period mentioned in section 68(6)(c) expires. 

(2) An authorised officer may— 

(a) enter the premises for the purpose of ascertaining whether the steps specified in 
the notice have been taken; 

(b) on entering premises by virtue of paragraph (a), take any other person authorised 30 
by the officer and, if the officer has reasonable cause to expect serious obstruction 
in obtaining access, a constable. 

(3) An authorised officer entitled to enter premises under subsection (2) must, if requested 
to do so, produce a document showing that officer’s authority. 

(4) An authorised officer who enters any unoccupied premises by virtue of subsection (2) 35 
must leave the premises as effectively secured against unauthorised entry as the officer 
found them. 

 
70 Failure to comply with notice 

(1) This section applies where— 
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(a) a local authority serves notice under section 68(3); 

(b) the period mentioned in section 68(6)(c) expires; and 

(c) the person on whom the notice is served fails to take the steps specified in the 
notice. 

(2) An authorised officer may— 5 

(a) enter the premises; 

(aa) on entering premises by virtue of paragraph (a), take any other person authorised 
by the officer and, if the officer has reasonable cause to expect serious obstruction 
in obtaining access, a constable; 

(b) direct that— 10 

(i) those premises (or any part of them) are; or 

(ii) any thing in or on them is, 

to be left undisturbed (whether generally or in particular respects) for so long as 
the officer considers appropriate; 

(c) take— 15 

(i) any step specified in the notice; and 

(ii) any other step mentioned in section 68(2) as that officer considers 
appropriate; 

(d) remove any thing from the premises for the purpose of taking any such step at any 
other place. 20 

(3) An authorised officer who enters any unoccupied premises by virtue of subsection (2)(a) 
must leave the premises as effectively secured against unauthorised entry as the officer 
found them. 

 
71 Power of local authority to disinfect etc. premises or things 

(1) This section applies where— 25 

(a) a local authority knows or suspects that— 

(i) any premises in its area are; or 

(ii) any thing in or on such premises is, 

infected, infested or contaminated; and 

(b) it appears to the authority that as a result— 30 

(i) it is necessary, to prevent, or prevent the spread of, infectious disease or 
contamination, for one or more of the steps mentioned in section 68(2) to 
be taken; and 

(ii) it is not reasonably practicable for any person on whom a notice under 
section 68(3) might be served to take those steps. 35 

(2) The authority may serve notice on the person who is— 

(a) the occupier of the premises; or 

(b) where the premises are unoccupied, the owner of them, 
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requiring that person to give an authorised officer access to the premises or thing in 
order for any of the steps mentioned in section 68(2) to be taken. 

(3) Where— 

(a) a notice is served under subsection (2) on the occupier of premises; and 

(b) the occupier is not the owner of those premises, 5 

the authority must serve a copy of the notice on the owner.  

(4) The local authority may serve notice under subsection (2) only where a local authority 
competent person certifies that the person is satisfied as to the matters in subsection (1). 

(5) A notice under subsection (2) must— 

(b) specify the steps which the authority proposes to take; and 10 

(c) specify the period before the expiry of which those steps are to be taken. 

(6) An authorised officer may— 

(a) enter the premises; 

(aa) on entering premises by virtue of paragraph (a), take any other person authorised 
by the officer and, if the officer has reasonable cause to expect serious obstruction 15 
in obtaining access, a constable; 

(b) direct that— 

(i) those premises (or any part of them) are; or 

(ii) any thing in or on them is, 

to be left undisturbed (whether generally or in particular respects) for so long as 20 
the officer considers appropriate; 

(c) take— 

(i) any step specified in the notice; and 

(ii) any other step mentioned in section 68(2) as that officer considers 
appropriate; and 25 

(d) remove any thing from the premises for the purpose of taking any such step at any 
other place. 

(7) An authorised officer who enters any unoccupied premises by virtue of subsection (6)(a) 
must leave the premises as effectively secured against unauthorised entry as the officer 
found them. 30 

 
72 Entry to dwellinghouses 

(1) Where an authorised officer proposes, in exercise of any power conferred by— 

(a) section 69(2); 

(b) section 70(2); or 

(c) section 71(6), 35 

to enter a dwellinghouse, the conditions set out in subsections (2) and (3) must be 
satisfied. 

(2) The first condition is that the officer has given 48 hours’ notice of the proposed entry to 
a person who appears to be the occupier of the dwellinghouse. 

978



Public Health etc. (Scotland) Bill 55 
Part 5—Public health functions of local authorities 
 

(3) The second condition is that— 

(a) the person who appears to be the occupier of the dwellinghouse has consented; or 

(b) entry is effected under the authority of a warrant issued under section 73(2). 

(4) In this Part, “dwellinghouse” has the meaning given by section 26. 

 
73 Warrant to enter and take steps 5 

(1) This section applies where— 

(a) a person entitled to enter premises under this Part— 

(i) has been refused entry; or 

(ii) reasonably anticipates entry being refused; 

(b) premises which such a person is entitled to enter are unoccupied; 10 

(c) the occupier of such premises is temporarily absent and there is urgency; or 

(d) a person entitled to enter premises under this Part— 

(i) has been prevented from taking any step which that person is entitled under 
this Part to take; or 

(ii) reasonably anticipates being prevented from doing so. 15 

(2) The sheriff or a justice of the peace may, on the application of a local authority, by 
warrant authorise an officer of the authority— 

(a) to enter the premises; 

(aa) on entering premises by virtue of paragraph (a), to take any other person 
authorised by the officer and, if the officer has reasonable cause to expect any 20 
serious obstruction in obtaining access, a constable; 

(b) to direct that— 

(i) those premises (or any part of them) are; or 

(ii) any thing in or on them is, 

to be left undisturbed (whether generally or in particular respects) for so long as 25 
the officer considers appropriate; 

(c) to take any step mentioned in section 68(2); 

(d) to remove any thing from the premises for the purpose of taking any such step at 
any other place. 

(3) The sheriff or justice of the peace must not, under subsection (2), grant a warrant in 30 
relation to a dwellinghouse unless the sheriff or justice is satisfied that— 

(a) notice has been given under section 72(2); and 

(b) the period of notice has expired 

(4) The power of entry in this section— 

(a) may be exercised at any time; and 35 

(b) includes power to use reasonable force. 
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(4A) An authorised officer who enters any unoccupied premises by virtue of this section must 

leave the premises as effectively secured against unauthorised entry as the officer found 
them. 

(5) A warrant under this section continues in force until the purpose for which it is issued is 
fulfilled. 5 

 
74 Use of powers in emergencies 

(1) This section applies where— 

(a) a local authority knows or suspects that— 

(i) any premises in its area are; or 

(ii) any thing in or on such premises is, 10 

 infected, infested or contaminated; 

(b) it appears to the authority that as a result it is necessary, to prevent, or prevent the 
spread of, infectious disease or contamination, for one or more of the steps 
mentioned in section 68(2) to be taken; and 

(c) the authority considers, on reasonable grounds, that there is an emergency. 15 

(1A) An authorised officer may enter the premises— 

(a) whether or not a notice under section 68(3) or 71(2) has been served; 

(b) where a notice under section 68(3) has been served, whether or not the period 
specified in the notice has expired. 

(1B) The authorised officer may enter premises by virtue of this section only where a local 20 
authority competent person certifies that the person is satisfied as to the matters in 
subsection (1). 

(2) The power of entry which the officer has— 

(a) may be exercised at any time; and 

(b) includes power to use reasonable force. 25 

(3) Where the premises in relation to which the officer proposes to exercise the power are a 
dwellinghouse, section 72 does not apply. 

(4) The authorised officer may, on entering premises by virtue of this section— 

(a) take any other person authorised by the officer and, if the officer has reasonable 
cause to expect any serious obstruction in obtaining access, a constable; 30 

(b) direct that— 

(i) those premises (or any part of them) are; or 

(ii) any thing in or on them is, 

to be left undisturbed (whether generally or in particular respects) for so long as 
the officer considers appropriate; 35 

(c) take any step mentioned in section 68(2); 

(d) remove any thing from the premises for the purpose of taking any such step at any 
other place. 
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(5) An authorised officer who enters any unoccupied premises by virtue of this section must 
leave the premises as effectively secured against unauthorised entry as the officer found 
them. 

(6) This section applies despite the making of an appeal under section 78(1). 

(7) In this section, there is an “emergency” if— 5 

(a) there is a significant risk to public health; and 

(b) the nature of that risk is such that immediate action is necessary to prevent, or 
prevent the spread of, infectious disease or contamination. 

 
Offences 

75 Obstruction 10 

A person commits an offence if the person, without reasonable excuse, intentionally 
obstructs an authorised officer or any other person doing anything that officer or person 
is authorised to do by virtue of— 

(a) section 69(2); 

(b) section 70(2); 15 

(c) section 71(6);  

(d) section 73(2); or 

(e) section 74(1A) or (4). 

 
Recovery of expenses 

76 Recovery of expenses 20 

(1) A local authority may recover any reasonable expenses it incurs in doing anything it is 
entitled to do under— 

(a) section 68(7); 

(b) section 70(2); 

(c) section 71(6);  25 

(d) section 73(2); or 

(e) section 74(1A) or (4), 

from the person on whom the notice under section 68(3) or, as the case may be, 71(2) 
was served. 

(1A) Where the authority incurs expenses in doing anything it is entitled to do under section 30 
74(1A) or (4) without a notice under section 68(3) or 71(2) having been served, the 
authority may recover the expenses from— 

(a) the occupier of the premises; or 

(b) where the premises are unoccupied, the owner of them. 

(2) The local authority may also recover any administrative expenses incurred by it in 35 
connection with the thing to which the expenses relate. 

(3) The local authority may accept payment of sums recoverable under this section by 
instalments. 
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(4) Sums due by a person under this section are recoverable by the local authority as a civil 

debt. 

 
Compensation 

77 Compensation 

(1) A local authority must compensate any person who suffers loss or damage caused by 5 
any person doing or failing to do anything which that person is entitled or, as the case 
may be, required to do under— 

(a) section 68(7); 

(b) section 70(2); 

(c) section 71(6); 10 

(d) section 73(2); or 

(e) section 74(1A) or (4). 

(2) Subsection (1) does not apply where the loss or damage— 

(a) is attributable to the fault of the person who suffered the loss or damage; or 

(b) is loss or damage which relates to— 15 

(i) any infected, infested or contaminated premises which are damaged as a 
result of the disinfection, disinfestation or decontamination of the premises 
or any thing in or on them; or 

(ii) any infected, infested or contaminated thing, in or on premises, which is 
damaged or destroyed as a result of the disinfection, disinfestation or 20 
decontamination of the thing or premises. 

(3) Any dispute as to— 

(a) a person’s entitlement to compensation under subsection (1); or 

(b) the amount of such compensation, 

is to be determined by a single arbiter appointed by agreement between the authority and 25 
the person claiming loss or damage, or, if such agreement cannot be reached, by the 
sheriff. 

 
Appeals 

78 Appeals against notices under this Part 

(1) Any person on whom a notice under— 30 

(a) section 68(3); or 

(b) section 71(2), 

is served may appeal to the sheriff. 

(2) An appeal under this section may be made against— 

(a) the notice; 35 

(b) any requirement specified in it. 
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(3) An appeal under this section must be made before the expiry of the period of 14 days 
beginning with the day after the day on which the notice is served. 

(5) On an appeal under this section, the sheriff may— 

(za) confirm the notice; 

(a) revoke the notice; 5 

(b) remove or vary any requirement specified in the notice; 

(c) make such other order as the sheriff considers appropriate. 

 
79 Appeal to sheriff principal 

(1) A person who appealed under section 78(1) may, with the leave of the sheriff, appeal 
against a decision mentioned in subsection (2) to the sheriff principal. 10 

(2) A decision referred to in subsection (1) is a decision of the sheriff— 

(a) to confirm the notice appealed against; 

(b) not to remove or vary any requirement specified in the notice. 

(3) A local authority may, with the leave of the sheriff, appeal against a decision mentioned 
in subsection (4) to the sheriff principal. 15 

(4) A decision referred to in subsection (3) is a decision of the sheriff— 

(a) to revoke the notice appealed against; 

(b) to remove or vary any requirement specified in the notice. 

(6) On an appeal under this section, the sheriff principal may— 

(a) confirm the decision appealed against; 20 

(b) modify that decision; 

(c) quash that decision; 

(d) make such other order as the sheriff principal considers appropriate. 

 
80 Appeal to Court of Session 

(1) A person who appealed under section 79(1) or (3) may, with the leave of the sheriff 25 
principal, appeal against the sheriff principal’s decision to the Court of Session. 

(2) An appeal under this section may be made on a point of law only. 

(3) On an appeal under this section, the Court of Session may— 

(a) confirm the decision appealed against; 

(b) modify that decision; 30 

(c) quash that decision; 

(d) make such other order as the Court considers appropriate. 

(4) The decision of the Court on an appeal under this section is final. 
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Existing functions 

81 Application of this Part where other functions being exercised 

(1) This section applies where— 

(a) a local authority; or 

(b) any other person, 5 

has functions under any other enactment in relation to premises or things which are 
infected, infested or contaminated. 

(2) A function to which subsection (1) applies is an “existing function”. 

(3) A local authority may not exercise any function conferred on it by virtue of this Part if 
and to the extent that— 10 

(a) the authority or any other person is exercising an existing function; or 

(b) the authority is aware that another person is likely imminently to exercise an 
existing function, 

in relation to the infected, infested or contaminated premises or thing. 

(4) Subsection (3) does not affect the functions conferred on a local authority by virtue of 15 
section 67(1). 

 

PART 6 

MORTUARIES ETC. 

Provision of mortuaries 

82 Provision of mortuaries by local authorities 20 

(1) Each local authority must provide or ensure the provision for its area of such— 

(a) premises and facilities for the reception and temporary storage of the bodies of 
persons who die in the authority’s area; and 

(b) premises and facilities for the post-mortem examination of such bodies, 

as it considers appropriate. 25 

(2) Subsection (1) does not apply in relation to the bodies of persons mentioned in section 
83(2). 

(3) An authority may enter into an agreement with any person for the provision by that 
person of the premises and facilities referred to in subsection (1). 

(4) Premises and facilities provided under subsection (1) need not be in the area of the local 30 
authority providing them or ensuring their provision. 

 
83 Provision of mortuaries by health boards 

(1) Each health board must provide or ensure the provision for its area of such— 

(a) premises and facilities for the reception and temporary storage of the bodies of 
persons mentioned in subsection (2); and 35 

(b) premises and facilities for the post-mortem examination of such bodies, 

as it considers appropriate. 
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(2) Those persons are persons— 

(a) who die in a hospital in the board’s area; or 

(b) who die elsewhere and whose bodies are brought to such a hospital. 

(3) Subsection (2) does not apply in relation to bodies of persons the reception, storage or 
post-mortem examination of which is required for the purposes of the functions or under 5 
the authority of the procurator fiscal. 

(4) In this Part, “mortuary” means premises and facilities provided by virtue of this section 
or section 82. 

 
84 Co-operation by local authorities and health boards 

Local authorities and health boards must co-operate with one another in complying with 10 
their respective duties under section 82(1) or, as the case may be, 83(1). 

 
Protection of public from risks arising from bodies 

85 Restriction on release of infected etc. bodies from hospital 

(1) This section applies where— 

(a) the body of a person— 15 

(i) who has died of an infectious disease; 

(ii) who had, immediately before dying, such a disease but who died of another 
cause; or 

(iii) who was, immediately before dying, contaminated (whether the 
contamination caused the death or not), 20 

is in a hospital; and 

(b) the health board responsible for that hospital considers that, as a result of that 
disease or contamination— 

(i) there is a significant risk to public health; and 

(ii) it is necessary, to avoid or minimise that risk, for that body to be retained in 25 
hospital until the board is satisfied as to the arrangements for its disposal. 

(2) The board may in writing direct that the body— 

(a) must not be removed from the hospital without the board’s written authorisation; 
and 

(b) may be removed only— 30 

(i) by a person specified in the authorisation;  and 

(ii) for the purpose of immediate disposal. 

(3) The board may give a direction under subsection (2) only where a health board 
competent person certifies in writing that the person is satisfied as to the matters 
mentioned in subsection (1). 35 

(4) Where a board gives a direction under subsection (2) it must explain to any person who 
appears to the board to be responsible for the removal and disposal of the body— 

(a) that there is a significant risk to public health; 
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(b) the nature of that risk; 

(c) any precautions which the board considers should be taken; and 

(d) any other matter which the board considers appropriate. 

(5) Subsection (4) does not apply in any case where the board has given an explanation 
under section 86(2) to the person to whom an explanation under subsection (4) would be 5 
given. 

(6) Any person who, without reasonable excuse, breaches a direction under subsection (2) 
commits an offence. 

(7) A direction under subsection (2) does not prevent the removal of the body in relation to 
which the direction is made to a mortuary or other similar premises for the purposes of 10 
the post-mortem examination of that body. 

(8) In this Part, “disposal”, in relation to a body— 

(a) means burial or cremation; and 

(b) includes preparation of the body for burial or cremation; 

and cognate expressions are to be construed accordingly. 15 

 
86 Duty of health board where infected etc. person dies 

(1) This section applies where a health board knows that a person in its area— 

(a) has died of an infectious disease; 

(b) had, immediately before dying, such a disease but died of another cause; or 

(c) was, immediately before dying, contaminated (whether the contamination caused 20 
the death or not). 

(2) The board must explain to any person who appears to the board to be responsible for the 
disposal of the person’s body— 

(a) the nature of any risk to public health which results from the disease or 
contamination; 25 

(b) any precautions which the board considers should be taken; and 

(c) any other matter which the board considers appropriate. 

(3) Subsection (2) does not apply in any case where the board has given an explanation 
under section 85(4) to the person to whom an explanation under subsection (2) would be 
given. 30 

 
87 Application for order in relation to bodies retained in premises 

(1) This section applies where— 

(a) the body of a person is being retained in premises; 

(b) the local authority in whose area the premises are considers that appropriate 
arrangements have not been made for the disposal of the body; and 35 

(c) that authority is satisfied that, as a result— 

(i) there is a significant risk to public health; and 

986



Public Health etc. (Scotland) Bill 63 
Part 6—Mortuaries etc. 
 

(ii) it is necessary, to avoid or minimise that risk, for the body to be 
appropriately disposed of. 

(2) The authority may apply to the sheriff for its area for an order under section 88(1). 

(3) An application under subsection (2) must be accompanied by a certificate— 

(a) stating that a local authority competent person is satisfied as to the matters 5 
mentioned in subsection (1); and 

(b) signed by that person. 

(4) In this section, “premises” does not include— 

(a) a mortuary or other similar premises; or 

(b) a hospital. 10 

 
88 Power of sheriff to order removal to mortuary and disposal 

(1) The sheriff may— 

(a) if satisfied that there is a significant risk to public health, make an order 
authorising the local authority to— 

(i) remove the body of a person mentioned in section 87(1)(a) to a mortuary or 15 
other similar premises; and 

(ii) dispose of that body before the expiry of the period specified in the order; 

(b) if satisfied that the risk to public health is such that it is necessary for the body to 
be disposed of immediately, make an order authorising the authority to dispose of 
that body as soon as reasonably practicable. 20 

(2) Where an authority is authorised by virtue of this section to remove or dispose of a 
body, an officer of the authority or any other person authorised by the authority (in 
either case, an “authorised officer”) may— 

(a) enter any premises for the purposes of removing that body; 

(aa) on entering premises by virtue of paragraph (a), take any other person authorised 25 
by the authorised officer and, if that officer has reasonable cause to expect any 
serious obstruction in obtaining access, a constable; and 

(b) take such other steps as are reasonably required in connection with that removal or 
disposal. 

(3) The power of entry in subsection (2)(a)— 30 

(a) may be exercised at any time; and 

(b) includes power to use reasonable force. 

(4) Nothing in this section affects any enactment regulating or authorising the burial or 
cremation of a deceased person. 

(5) Any reasonable expenses incurred by the authority by virtue of an order under 35 
subsection (1) are recoverable from the estate of the deceased person. 

(6) A person commits an offence if that person, without reasonable excuse, intentionally 
obstructs any person exercising any function which that person is authorised by virtue of 
this section to exercise. 
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PART 7 

INTERNATIONAL TRAVEL 

89 International travel 

(1) The Scottish Ministers may by regulations make provision for the purposes of or in 
connection with— 5 

(a) giving effect to— 

(i) the International Health Regulations; 

(ii) any other international agreements relating to the spread of infectious 
disease or contamination, 

 so far as they have effect in or as regards Scotland; 10 

(b) protecting public health from risks arising from vehicles— 

(i) arriving in Scotland; 

(ii) leaving Scotland. 

(2) Regulations under subsection (1) may, in particular make provision— 

(za) for persons to be— 15 

(i) medically examined; 

(ii) quarantined; 

(iii) detained; 

(zb) for persons to be required to provide information or answer questions (including 
information or questions relating to health); 20 

(zc) for vehicles to be detained; 

(zd) for prohibitions or restrictions on— 

(i) the entry and departure of persons or things; 

(ii) the arrival and leaving of vehicles; 

(ze) for things to be— 25 

(i) inspected; 

(ii) tested; 

(iii) detained; 

(iv) destroyed; 

(zf) for persons, vehicles or things to be— 30 

(i) disinfected; 

(ii) disinfested; 

(iii) decontaminated; 

(zg) for the imposition of obligations on— 

(i) masters of ships; 35 

(ii) pilots of aircraft; 

(iii) other persons on board vehicles; 
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(iv) owners and managers of ports and airports; 

(a) conferring functions— 

(i) on the Scottish Ministers; 

(ii) on other persons; 

(b) creating offences; 5 

(c) permitting any person to charge in respect of functions carried out under the 
regulations. 

(3) Regulations under subsection (1) may modify any enactment (including this Act). 

(4) A person who commits an offence under regulations made under subsection (1) is liable 
to such penalties, not exceeding those mentioned in subsection (5), as are provided for in 10 
the regulations. 

(5) Those penalties are— 

(a) on summary conviction, imprisonment for a period not exceeding 12 months or a 
fine not exceeding the statutory maximum or both; 

(b) on conviction on indictment, imprisonment for a period not exceeding 2 years or a 15 
fine or both. 

(6) In this section, “the International Health Regulations” means the International Health 
Regulations (2005) adopted by the 58th World Health Assembly of the World Health 
Organisation on 23 May 2005 (as they may be amended from time to time) and includes 
a recommendation issued under those Regulations. 20 

 

PART 8 

REGULATION OF PROVISION OF SUNBEDS 

Offences 

90 Prohibition on allowing use of sunbeds by persons under 18 

(1) An operator of sunbed premises who, without reasonable excuse, allows a person who is 25 
under 18 to use a sunbed on those premises commits an offence. 

(2) In proceedings for an offence under subsection (1), it is a defence for the operator to 
show that— 

(a) the operator believed the person to be 18 or over; and 

(b) the operator had taken reasonable steps to establish the person’s age. 30 

(3) For the purposes of subsection (2)(b), the operator is to be treated as having taken 
reasonable steps to establish the person’s age if (and only if)— 

(a) the operator was shown any of the documents mentioned in subsection (4); and 

(b) that document would have convinced a reasonable person. 

(4) The documents referred to in subsection (3)(a) are any document appearing to be— 35 

(a) a passport; 

(b) a European Union photocard driving licence; or 

(c) such other document (or description of document) as may be prescribed. 
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(5) In subsections (2)(a) and (b) and (3), references to the operator include an employee or 

agent of the operator. 

 
90A Prohibition on sale or hire of sunbeds to persons under 18 

(1) A person (the “seller”) who, without reasonable excuse, sells a sunbed to a person who 
is under 18 commits an offence. 5 

(2) A person (the “hirer”) who, without reasonable excuse, hires a sunbed to a person who 
is under 18 commits an offence. 

(3) In proceedings for an offence under subsection (1) or (2), it is a defence for the seller or 
hirer to show that— 

(a) the seller or hirer believed the person to be 18 or over; and 10 

(b) the seller or hirer had taken reasonable steps to establish the person’s age. 

(4) For the purposes of subsection (3)(b), the seller or hirer is to be treated as having taken 
reasonable steps to establish the person’s age if (and only if)— 

(a) the seller or hirer was shown any of the documents mentioned in subsection (5); 
and 15 

(b) that document would have convinced a reasonable person. 

(5) The documents referred to in subsection (4)(a) are any document appearing to be— 

(a) a passport; 

(b) a European Union photocard driving licence; or 

(c) such other document (or description of document) as may be prescribed. 20 

(6) In subsections (3)(a) and (b) and (4), references to the seller or hirer include an 
employee or agent of the seller or hirer. 

 
90B Remote sale or hire of sunbeds 

(1) This section applies where, in connection with the sale or hire of a sunbed, the premises 
where the order for the sunbed is taken are not the same as the premises from which the 25 
sunbed is despatched for delivery in pursuance of the sale or hire. 

(2) Subject to subsection (3), the sale or hire is to be treated, for the purposes of section 
90A, as taking place on the premises where the order was taken. 

(3) Where— 

(a) the premises where the order for the sunbed is taken are not in Scotland; and 30 

(b) the premises from which the sunbed is despatched are in Scotland, 

 the sale or hire is to be treated, for the purposes of section 90A, as taking place on the 
premises from which the sunbed is despatched. 

 
90C Prohibition on allowing unsupervised use of sunbeds 

(1) An operator of sunbed premises who, without reasonable excuse, allows a person to use 35 
a sunbed on those premises without supervision commits an offence. 
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(2) In subsection (1), the requirement for supervision is met if the operator (or an employee 
or agent of the operator) is present on the sunbed premises at any time a person is using 
a sunbed on those premises. 

(3) In proceedings for an offence under subsection (1), it is a defence for the operator to 
prove that the operator (or an employee or agent of the operator) exercised all due 5 
diligence and took all reasonable steps to avoid committing the offence. 

 
90D Medical use of sunbeds 

(1) The Scottish Ministers may, by regulations, make provision regarding the application of 
this Part to sunbeds used for medical purposes. 

(2) Regulations under subsection (1) may, in particular, make provision— 10 

(a) as to what is (and is not) a sunbed; 

(b) as to what are (and are not) sunbed premises; 

(c) as to circumstances in which the provisions of this Part do (and do not) apply. 

(3) Regulations under subsection (1) may modify any enactment (including this Act). 

 
90E Duty to provide information to sunbed users 15 

(1) An operator of sunbed premises who, without reasonable excuse, fails to comply with 
the requirement in subsections (2) and (3) commits an offence. 

(2) The operator must provide a person who proposes to use a sunbed on sunbed premises 
with such information regarding the effects on health of sunbed use as may be 
prescribed in accordance with subsection (5). 20 

(3) That information is to be provided each time the person proposes to use a sunbed on 
those premises. 

(4) In proceedings for an offence under subsection (1), it is a defence for the operator to 
prove that the operator (or an employee or agent of the operator) exercised all due 
diligence and took all reasonable steps to avoid committing the offence. 25 

(5) The Scottish Ministers may prescribe— 

(a) the information which is to be provided; 

(b) the form and manner in which that information is to be provided. 

 
90F Duty to display information notice 

(1) An operator of sunbed premises who, without reasonable excuse, fails to comply with 30 
the requirement in subsection (2) commits an offence. 

(2) That requirement is to display a notice— 

(a) containing such information as may be prescribed in accordance with subsection 
(4); 

(b) in a position where it is readily visible to persons proposing to use a sunbed on the 35 
premises. 

(3) In proceedings for an offence under subsection (1), it is a defence for the operator to 
prove that the operator (or an employee or agent of the operator) exercised all due 
diligence and took all reasonable steps to avoid committing the offence. 
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(4) The Scottish Ministers may prescribe— 

(a) the information which the notice is to contain; 

(b) the form and manner of display of the notice. 

 
Enforcement 

90G Power to enter premises 5 

(1) An authorised officer of a local authority may enter and inspect any premises in the area 
of that authority in order to ascertain whether an offence under section 90, 90A, 90C, 
90E or 90F has been or is being committed there. 

(2) The power in subsection (1) may be exercised only at a reasonable time. 

(3) The authorised officer must, if requested to do so, produce a document showing that 10 
officer’s authority. 

(4) When exercising the power in subsection (1), an authorised officer may take a constable 
if the authorised officer has reasonable cause to expect any serious obstruction in 
obtaining access. 

(5) An authorised officer may— 15 

(a) require the production of (or, where the information is recorded electronically, the 
furnishing of extracts from) any records which it is necessary for the authorised 
officer to see for the purposes of this Part; and 

(b) inspect and take copies of, or of any entry in, the records. 

(6) Nothing in subsection (5) compels the production by any person of a document subject 20 
to legal privilege. 

(7) A document subject to legal privilege means a communication— 

(a) between a professional legal adviser and the adviser’s client; or 

(b) made in connection with or in contemplation of legal proceedings and for the 
purpose of those proceedings, 25 

which would, in legal proceedings, be protected from disclosure by virtue of any rule of 
law relating to confidentiality of communications. 

(8) A person commits an offence if the person, without reasonable excuse— 

(a) intentionally obstructs an authorised officer in the exercise of powers under 
subsection (1); 30 

(b) fails to comply with a requirement made under subsection (5). 

(9) In proceedings for an offence under subsection (8), it is a defence for the person to 
prove that the person exercised all due diligence and took all reasonable steps to avoid 
committing the offence. 

 
90H Power to enter premises: entry to dwellinghouses 35 

(1) Where an authorised officer proposes, in the exercise of the power conferred by section 
90G(1), to enter a dwellinghouse, the condition set out in subsection (2) must be 
satisfied.  

(2) The condition is that the authorised officer has obtained a warrant from the sheriff in the 
month preceding the date of entry. 40 
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 (3) The sheriff may issue a warrant only if satisfied by evidence on oath that there are 

reasonable grounds for suspecting that— 

(a) an offence mentioned in section 90G(1) has been, or is being, committed; and 

(b) evidence of the commission of that offence may be found in the dwellinghouse. 

(4) In this section, “dwellinghouse” means any premises or part of premises which are 5 
wholly or mainly occupied as a person’s dwelling. 

 
90J Power to require identification of operator 

(1) Where an authorised officer of a local authority has reason to believe that an operator of 
sunbed premises in the area of that local authority is committing or has committed an 
offence under section 90, 90C, 90E or 90F, the authorised officer may require any 10 
person on those premises to give the name and address of the operator. 

(2) When making a requirement under subsection (1), the authorised officer must inform the 
person— 

(a) that the officer has reason to believe that the operator is committing or has 
committed an offence under section 90, 90C, 90E or 90F; and 15 

(b) that failure to comply with the requirement may be an offence. 

(3) A person commits an offence if the person, without reasonable excuse, fails to comply 
with a requirement made under subsection (1). 

(4) In proceedings for an offence under subsection (3), it is a defence for the person to 
prove that the person exercised all due diligence and took all reasonable steps to avoid 20 
committing the offence. 

 
90K Fixed penalties for offences under section 90, 90C, 90E or 90F 

(1) Where an authorised officer of a local authority has reason to believe that an operator of 
sunbed premises in the area of that authority has committed an offence under section 90, 
90C, 90E or 90F, the authorised officer may give the operator a notice (a “fixed penalty 25 
notice”) offering the operator the opportunity of discharging any liability to conviction 
for that offence by payment of a fixed penalty. 

(2) A fixed penalty notice must— 

(a) identify the offence to which it relates; and 

(b) give reasonable particulars of the circumstances alleged to constitute the offence. 30 

(3) A fixed penalty notice must also state— 

(a) the amount of the fixed penalty; 

(b) the period within which it may be paid; 

(c) the— 

(i) person to whom; and 35 

(ii) address at which, 

 payment may be made; 

(d) the method or methods by which payment may be made; 
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(e) the consequences of not making payment before the end of the period for payment 

of the fixed penalty. 

(4) The amount of the fixed penalty is— 

(a) in the case of an offence under section 90, £100; 

(b) in the case of an offence under section 90C, 90E or 90F, £50. 5 

(5) The period for payment of the fixed penalty is 28 days beginning with the day on which 
the notice was given. 

(6) The local authority may extend the period for payment of the fixed penalty in any 
particular case if they consider it appropriate to do so, by giving notice to the operator. 

(7) No proceedings for an offence under section 90, 90C, 90E or 90F may be commenced 10 
before the end of the period for payment of the fixed penalty. 

(8) No such proceedings may be commenced or continued if payment of the penalty is made 
before the end of the period for payment or is accepted by the local authority after the 
end of that period. 

(9) In proceedings for an offence under section 90, 90C, 90E or 90F, a certificate which— 15 

(a) purports to be signed by or on behalf of a person having responsibility for the 
financial affairs of the local authority; and 

(b) states that payment of the amount specified in the fixed penalty notice was or was 
not received by the expiry of the period within which that fixed penalty may be 
paid, 20 

is sufficient evidence of the facts stated. 

(10) Any sum received by a local authority under this section accrues to that authority. 

(11) The Scottish Ministers may by regulations— 

(a) provide that fixed penalty notices may not be given in such circumstances as may 
be prescribed; 25 

(b) provide for the form of a fixed penalty notice; 

(c) provide for the method or methods by which fixed penalties may be paid; 

(d) modify subsection (4) so as to substitute a different amount (not exceeding level 2 
on the standard scale) for an amount for the time being specified there; 

(e) modify subsection (5) so as to substitute a different period for the period for the 30 
time being specified there; 

(f) provide for the keeping of accounts, and the preparation and publication of 
statements of account relating to fixed penalties under this section. 

 
90L Withdrawal of notices 

(1) The local authority must consider any representations made by or on behalf of the 35 
recipient of a fixed penalty notice and decide in all the circumstances whether to 
withdraw the notice. 

(2) Where a fixed penalty notice is withdrawn in accordance with subsection (1)— 

(a) the local authority must give notice of the withdrawal to the person to whom the 
fixed penalty notice was given; 40 
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(b) the local authority must repay any amount which has been paid under the fixed 
penalty notice; and 

(c) no proceedings are to be commenced or continued against that person for the 
offence in question. 

 
90M Penalties for offences under Part 8 5 

 Any person who commits an offence under this Part is liable, on summary conviction, to 
a fine not exceeding level 4 on the standard scale. 

 
Interpretation 

90N Interpretation of Part 8 

In this Part— 10 

“authorised officer” means an officer of a local authority authorised for the 
purposes of this Part; 

“operator” means the person having management or control of sunbed premises; 

“sunbed” means an electrically-powered device designed to produce tanning of 
the skin by the emission of artificial ultraviolet radiation; and 15 

“sunbed premises” means premises in which persons are permitted to use a 
sunbed for payment. 

 

PART 9 

STATUTORY NUISANCES 

91 Insect nuisance 20 

(1) Section 79 (statutory nuisances and inspections) of the Environmental Protection Act 
1990 (c.43) (the “1990 Act”) is amended as follows. 

(2) In subsection (1), after paragraph (fa), insert— 

“(faa) any insects emanating from premises and being prejudicial to health or a 
nuisance;”. 25 

(3) After subsection (5A), insert— 

“(5AA) Subsection (1)(faa) above does not apply to insects that are wild animals 
included in Schedule 5 to the Wildlife and Countryside Act 1981 (c.69). 

(5AB) For the purposes of subsection (1)(faa) above, “premises” does not include— 

(a) a site of special scientific interest (within the meaning of section 3(6) of 30 
the Nature Conservation (Scotland) Act 2004 (asp 6)); 

(b) such other place (or type of place) as may be prescribed in regulations 
made by the Scottish Ministers. 

(5AC) Before making regulations under subsection (5AB)(b) above, the Scottish 
Ministers must consult, in so far as it is reasonably practicable to do so, the 35 
persons mentioned in subsection (5AD) below. 

(5AD) Those persons are— 
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(a) such associations of local authorities; and 

(b) such other persons, 

 as the Scottish Ministers consider appropriate.”. 

(4) In subsection (7), in the definition of “premises”, after “land” insert “(subject to 
subsection (5AB) above)”. 5 

 
92 Artificial light nuisance 

(1) Section 79 of the 1990 Act is further amended as follows. 

(2) In subsection (1), after paragraph (fb), insert— 

“(fba) artificial light emitted from— 

(i) premises; 10 

(ii) any stationary object, 

 so as to be prejudicial to health or a nuisance;”. 

(3) In subsection (2)— 

(a) after “(1)(b)” insert “, (fba)”; 

(b) after “premises” insert “(or, in respect of paragraph (fba)(ii) above, a stationary 15 
object located on premises)”. 

(4) After subsection (5B), insert— 

“(5BA) Subsection (1)(fba) above does not apply to artificial light emitted from a 
lighthouse (within the meaning of Part 8 of the Merchant Shipping Act 1995 
(c.21)).”. 20 

 
93 Statutory nuisance: land covered with water 

(1) Section 79 of the 1990 Act is further amended as follows. 

(2) In subsection (1), after paragraph (e), insert— 

“(ea) any water covering land or land covered with water which is in such a 
state as to be prejudicial to health or a nuisance;”. 25 

(3) After subsection (5), insert— 

“(5ZA) For the purposes of subsection (1)(ea) above, “land”— 

(a) includes structures (other than buildings) in, on or over land; 

(b) does not include— 

(i) mains or other pipes used for carrying a water supply; 30 

(ii) any part of the public sewerage system; 

(iii) any other sewers, drains or other pipes used for carrying sewage; 

(iv) the foreshore, that is to say, the land between the high and low 
water marks of ordinary spring tides; 

(v) the seabed. 35 

(5ZB) In subsection (5ZA) above— 
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 “drain”, “sewage” and “sewer” have the meanings given by section 59 of 
the Sewerage (Scotland) Act 1968 (c.47); 

 “main” has the meaning given by section 109(1) of the Water (Scotland) 
Act 1980 (c.45); 

 “pipe” includes a service pipe within the meaning of that section of that 5 
Act; 

 “public sewerage system” has the meaning given by section 29 of the 
Water Services etc. (Scotland) Act 2005 (asp 3).”. 

 
94 Power to make further provision regarding statutory nuisances 

(1) The 1990 Act is further amended as follows. 10 

(2) In section 79— 

(a) in subsection (1), for “(1A)” substitute “(1ZA)”; and 

(b) after subsection (1), insert— 

“(1ZA)The Scottish Ministers may by regulations— 

(a) amend this section so as to— 15 

(i) prescribe additional matters which constitute statutory nuisances 
for the purposes of this Part; 

(ii) vary the description of any matter which constitutes a statutory 
nuisance; 

(b) in relation to an amendment under paragraph (a), amend this Act and any 20 
other enactment to make such incidental, supplementary, consequential, 
transitory, transitional or saving provision as the Scottish Ministers 
consider appropriate. 

(1ZB) Before making regulations under subsection (1ZA) above, the Scottish 
Ministers must consult, in so far as it is reasonably practicable to do so, the 25 
persons mentioned in subsection (1ZC) below. 

(1ZC) Those persons are— 

(a) such associations of local authorities; and 

(b) such other persons, 

 as the Scottish Ministers consider appropriate.”. 30 

 
95 Enforcement of statutory nuisances: fixed penalty notice 

(1) The 1990 Act is further amended as follows. 

(2) In section 80 (summary proceedings for statutory nuisances), after subsection (4), 
insert— 

“(4A) Where a local authority have reason to believe that a person has committed an 35 
offence under subsection (4) above, the local authority may give that person a 
notice (a “fixed penalty notice”) in accordance with section 80ZA offering the 
person the opportunity of discharging any liability to conviction for that 
offence by payment of a fixed penalty.”. 

(3) After that section, insert— 40 
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“80ZA Fixed penalty notice: supplemental 

(1) This section applies to a fixed penalty notice given under section 80(4A). 

(2) A fixed penalty notice must give reasonable particulars of the circumstances 
alleged to constitute the offence. 

(3) A fixed penalty notice must also state— 5 

(a) the amount of the fixed penalty; 

(b) the period within which it may be paid; 

(c) the— 

(i) person to whom; and 

(ii) address at which, 10 

 payment may be made; 

(d) the method or methods by which payment may be made; 

(e) the consequences of not making a payment within the period for 
payment. 

(4) The amount of the fixed penalty under section 80(4A) is— 15 

(a) in the case of a nuisance relating to industrial, trade or business premises, 
£400; 

(b) in any other case, £150. 

(5) The period for payment of the fixed penalty is 14 days beginning with the day 
after the day on which the notice is given. 20 

(6) The local authority may extend the period for paying the fixed penalty in any 
particular case if they consider it appropriate to do so by sending notice to the 
person to whom the fixed penalty notice was given. 

(7) No proceedings for an offence under section 80(4) may be commenced before 
the end of the period for payment of the fixed penalty. 25 

(8) In proceedings for an offence under section 80(4), a certificate which— 

(a) purports to be signed by or on behalf of a person having responsibility 
for the financial affairs of the local authority; and 

(b) states that payment of the amount specified in the fixed penalty notice 
was or was not received by the expiry of the period within which that 30 
fixed penalty may be paid, 

 is sufficient evidence of the facts stated. 

(9) Where proceedings for an offence in respect of which a fixed penalty notice 
has been given are commenced, the notice is to be treated as withdrawn. 

(10) Any sum received by a local authority under section 80(4A) accrues to that 35 
authority. 

(11) The Scottish Ministers may, by regulations— 

(a) provide that fixed penalty notices may not be given in such 
circumstances as may be prescribed; 

(b) provide for the form of a fixed penalty notice; 40 
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(c) provide for the method or methods by which fixed penalties may be paid; 

(d) modify subsection (4)(a) or (b) above so as to substitute a different 
amount (not exceeding level 2 on the standard scale) for the amount for 
the time being specified there; 

(da) provide for the amount of the fixed penalty to be different in different 5 
cases or descriptions of case; 

(e) modify subsection (5) above so as to substitute a different period for the 
period for the time being specified there; 

(f) provide for the keeping of accounts, and the preparation and publication 
of statements of account relating to fixed penalties under section 80(4A). 10 

(12) Before making regulations under subsection (11) above, the Scottish Ministers 
must consult, in so far as it is reasonably practicable to do so, the persons 
mentioned in subsection (13) below. 

(13) Those persons are— 

(a) such associations of local authorities; and 15 

(b) such other persons, 

 as the Scottish Ministers consider appropriate.”. 

(4) In section 81 (supplementary provisions), for subsection (3), substitute— 

“(3) Where an abatement notice has not been complied with, the local authority 
may, whether or not— 20 

(a) proceedings have been taken for an offence under section 80(4); or 

(b) a fixed penalty notice has been given under section 80(4A) in respect of 
that offence (regardless of whether the fixed penalty notice is accepted), 

 abate the nuisance and do whatever may be necessary in execution of the 
abatement notice.”. 25 

 
95A Procedure for regulations 

(1) Section 161 (regulations, orders and directions) of the 1990 Act is amended as follows. 

(2) In subsection (2), at the beginning insert “Subject to subsection (2B) below,”. 

(3) After subsection (2A), insert— 

“(2B) No statutory instrument containing regulations made under section 79(1ZA) or 30 
80ZA(11) above may be made unless a draft of it has been laid before, and 
approved by resolution of, the Scottish Parliament.”. 

 
96 Sewerage nuisance: local authority powers 

(1) Section 26 of the Water Services etc. (Scotland) Act 2005 (asp 3) is amended as follows. 

(2) In subsection (10), for the words from “nuisance” in the second place where it appears 35 
to the end, substitute “nuisance— 

(a) which constitutes a sewerage nuisance; and 

(b) in respect of which a sewerage code applies.”. 

(3) After that subsection, insert— 
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“(10A) Paragraphs 2, 3 and 5 of Schedule 3 to the Environmental Protection Act 1990 

(c.43) apply to the exercise of functions by a local authority under this section 
as they apply to the exercise of functions under Part III of that Act, with the 
following modifications— 

(a) in paragraph 2(1)(a), for “statutory nuisance” substitute “sewerage 5 
nuisance”; 

(b) in paragraph 2(1)(b) and (4)(b), for “Part III” substitute “section 26 of 
the Water Services etc. (Scotland) Act 2005 (asp 3)”; 

(c) in paragraph 3(1), for the words from “, on summary conviction” to the 
end substitute— 10 

“(a) on summary conviction, to a fine not exceeding the statutory 
maximum; 

(b) on conviction on indictment, to a fine.”; 

(d) in paragraph 3(2), for the words from “, on summary conviction” to the 
end substitute— 15 

“(a) on summary conviction, to a fine not exceeding the statutory 
maximum; 

(b) on conviction on indictment, to a fine.”; 

(e) in paragraph 5— 

(i) for the words “executing Part III” substitute “exercising functions 20 
under section 26 of the Water Services etc. (Scotland) Act 2005”; 

(ii) the words from “(other” to the end are to be disregarded.”. 

 

PART 10 

GENERAL AND MISCELLANEOUS 

General and miscellaneous 25 

97 Equal opportunities 

(1) The Scottish Ministers, health boards, health board competent persons, local authorities 
and local authority competent persons must exercise their functions conferred by virtue 
of this Act in a manner which encourages equal opportunities and in particular the 
observance of the equal opportunities requirements. 30 

(2) In this section, “equal opportunities” and the “equal opportunities requirements” have 
the same meanings as those expressions have in section L2 of Part 2 of Schedule 5 to the 
Scotland Act 1998 (c.46). 

 
98 Disclosure of information 

(2) A relevant authority may disclose information held by it to another relevant authority for 35 
the purpose of facilitating the exercise of functions under a provision of— 

(a) this Act; or 

(b) any other enactment relating to the protection of public health. 
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(3) A relevant authority may disclose information held by it to any other person if the 
authority considers that it is necessary to do so for the purposes of, or in connection 
with, the protection of public health. 

(3A) An employee of the relevant authority authorised by it to make the disclosure or any 
other person so authorised may disclose information under subsection (2) or (3). 5 

(3B) Information may be disclosed— 

(a) in the case of disclosure under subsection (2), to any employee of the other 
relevant authority authorised by it to receive the information or to any other 
person so authorised; 

(b) in the case of disclosure under subsection (3), to any employee of the other person 10 
authorised by that other person to receive the information or to any other person 
so authorised. 

(3C) Information may be disclosed under subsection (2) or (3) despite any prohibition or 
restriction on such disclosure imposed by or under any enactment or rule of law. 

(3D) But subsection (3C) does not affect the application of the Data Protection Act 1998 15 
(c.29) to disclosure of information under subsection (2) or (3). 

(4) No person is to be subject to any civil or criminal liability in consequence of any 
disclosure made by virtue of this section. 

(7) In this section, “relevant authority” means–– 

(a) a health board; 20 

(b) a special health board; 

(c) a local authority; 

(d) the common services agency; 

(e) the Scottish Ministers. 

(8) The Scottish Ministers may by regulations modify the meaning of “relevant authority” 25 
in subsection (7). 

(8A) Regulations under subsection (8) may modify any enactment (including this Act). 

(9) Any person who, by virtue of this Act— 

(a) must or may provide information; or 

(b) provides or receives information for the purposes of any provision of this Act, 30 

must have regard to any guidance given by the Scottish Ministers. 

 
99 Liability of persons exercising functions 

(1) A person is not liable in any civil or criminal proceedings for anything done in the 
purported exercise of any function conferred by virtue of this Act (except section 98) 
where the person acts— 35 

(a) on reasonable grounds; and 

(b) in good faith. 

(2) Subsection (1) does not affect the liability of any other person in respect of the thing 
done. 
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100 Offences by bodies corporate etc. 

(1) Where an offence under this Act— 

(a) by a body corporate (other than a limited liability partnership), is committed with 
the consent or connivance of, or is attributable to neglect on the part of— 

(i) any director, manager, secretary or other similar officer of the body 5 
corporate; or 

(ii) a person who purports to act in any such capacity; 

(b) by a limited liability partnership, is committed with the consent or connivance of, 
or is attributable to neglect on the part of— 

(i) any member of that partnership; or  10 

(ii) a person who purports to act as a member; 

(c) by a Scottish partnership (other than a limited liability partnership), is committed 
with the consent or connivance of, or is attributable to neglect on the part of— 

(i) any partner; or 

(ii) a person who purports to act as a partner, 15 

that person as well as the body corporate, the limited liability partnership or the 
partnership (as the case may be) is guilty of the offence and is liable to be proceeded 
against and punished accordingly. 

(2) Where the affairs of a body corporate (other than a limited liability partnership) are 
managed by its members, subsection (1) applies in relation to the acts and omissions of a 20 
member in connection with the member’s functions of management as if the member 
were a director of the body corporate. 

 
101 Penalties for offences under this Act 

(1) Subject to subsection (2), any person who commits an offence under this Act (except 
Part 8) is liable–– 25 

(a) on summary conviction, to imprisonment for a period not exceeding 12 months or 
a fine not exceeding the statutory maximum or both; 

(b) on conviction on indictment, to imprisonment for a period not exceeding 2 years 
or a fine or both. 

(2) Any person who commits an offence under section 65(1) or 65A(3) or (4) in relation to 30 
an exclusion or restriction order is liable, on summary conviction, to imprisonment for a 
period not exceeding 12 months or a fine not exceeding level 5 on the standard scale or 
both. 

 
101A Form of applications etc. 

The Scottish Ministers may, by regulations, prescribe the form of any application or 35 
order under this Act. 

 
102 Regulations and orders 

(1) Any power conferred by this Act on the Scottish Ministers to make regulations or orders 
is exercisable by statutory instrument. 
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(2) Any such power— 

(a) may be exercised so as to make different provision for different cases or 
descriptions of case or for different purposes; 

(b) includes power to make such incidental, supplementary, consequential, transitory, 
transitional or saving provision as the Scottish Ministers think fit. 5 

(2A) The Scottish Ministers must, before making regulations under this Act, consult, in so far 
as it is reasonably practicable to do so, such persons as they consider appropriate. 

(3) A statutory instrument containing regulations under this Act is subject to annulment in 
pursuance of a resolution of the Scottish Parliament. 

(4) No statutory instrument containing regulations made under section 25(3), 89(1), 90D(1) 10 
or 90K(11) may be made unless a draft of it has been laid before, and approved by 
resolution of, the Scottish Parliament. 

(5) Subsection (4) does not apply to regulations made under section 25(3) or 89(1) if the 
Scottish Ministers consider that the regulations need to be made urgently. 

(6) Where subsection (5) applies, the regulations (the “emergency regulations”)— 15 

(a) must be laid before the Scottish Parliament; and 

(b) cease to have effect at the expiry of the period of 28 days beginning with the date 
on which the regulations were made unless, before the expiry of that period, the 
regulations have been approved by a resolution of the Parliament. 

(7) Subsection (6)(b) does not apply in relation to regulations which— 20 

(a) revoke (in whole or in part) emergency regulations; and 

(b) do— 

(i) nothing else; or 

(ii) nothing else except make provision incidental or supplementary to the 
revocation. 25 

(8) In calculating any period of 28 days for the purposes of subsection (6)(b), no account is 
to be taken of any period during which the Scottish Parliament is— 

(a) dissolved; or 

(b) in recess for more than 4 days. 

(9) Where emergency regulations cease to have effect under subsection (6)(b), that does 30 
not— 

(a) affect anything previously done by reference to the regulations; 

(b) prevent new emergency regulations being made to the same or similar effect. 

 
103 Meaning of “premises” 

In this Act— 35 

“premises” includes— 

(a) any land or building; or 

(b) any other place, including— 

(i) a mobile home; and 
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(ii) a vehicle; 

“mobile home” means a caravan, houseboat or other moveable structure used as a 
dwelling; and 

“vehicle” includes any vessel, aircraft or hovercraft. 

 
104 Interpretation 5 

In this Act, unless the context otherwise requires— 

“the 1978 Act” means the National Health Service (Scotland) Act 1978 (c.29); 

“the 1990 Act” means the Environmental Protection Act 1990 (c.43); 

“common services agency” means the Common Services Agency for the Scottish 
Health Service; 10 

“contamination” has the meaning given by section 1(5); 

“dwellinghouse” has the meaning given by section 26(4); 

“exceptional detention order” means an order under section 45(1); 

“exclusion order” means an order under section 37(2); 

“health board” means a board constituted by an order under section 2(1)(a) of the 15 
1978 Act; 

“health board competent person” means a person designated by a health board 
under section 3(1); 

“health care professional” has the meaning given by section 33(4); 

“health risk state” has the meaning given by section 14(7); 20 

“hospital” means— 

(a) any health service hospital (as defined in section 108(1) of the 1978 Act); 
and 

(b) any state hospital (being a hospital provided under section 102(1) of that 
Act); 25 

“infectious disease” has the meaning given by section 1(5); 

“local authority” means a council constituted under section 2 of the Local 
Government etc. (Scotland) Act 1994 (c.39); 

“local authority competent person” means a person designated by a local authority 
under section 5(1); 30 

“NHS identifier” has the meaning given by section 13(8); 

“notifiable disease” has the meaning given by section 12(1); 

“notifiable organism” has the meaning given by section 12(1); 

“prescribed” means prescribed by the Scottish Ministers by regulations; 

“protecting public health” has the meaning given by section 1(2); 35 

“public health investigation” has the meaning given by section 21(1); 

“quarantine order” means an order under section 40(1); 

“restriction order” means an order under section 38(2); 
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“short term detention order” means an order under section 42(1) or 43(1); and 

“special health board” means a board constituted by an order under section 2(1)(b) 
of the 1978 Act. 

 
105 Minor and consequential amendments 

Schedule 2 (which contains minor amendments and amendments consequential on this 5 
Act) has effect. 

 
106 Repeals, revocations and saving 

(1) Schedule 3 (which contains repeals and revocations) has effect. 

(2) Despite the repeal by schedule 3 of the Public Health (Scotland) Act 1897 (c.38), section 
166 of that Act continues to have effect for the purposes of section 101 of the 1978 Act 10 
(protection of health boards and common services agency). 

 
107 Crown application 

(1) This Act and any regulations and orders made under it bind the Crown. 

(2) No contravention by the Crown of any provision made by virtue of this Act makes the 
Crown criminally liable. 15 

(3) But the Court of Session may, on the application of any public body or office-holder 
having responsibility for enforcing that provision, declare unlawful any act or omission 
of the Crown which constitutes such a contravention. 

(4) Despite subsection (2), any provision made by virtue of this Act applies to persons in the 
public service of the Crown as it applies to other persons. 20 

(7) Nothing in this section affects Her Majesty in her private capacity. 

 
108 Short title and commencement 

(1) This Act may be cited as the Public Health etc. (Scotland) Act 2007. 

(2) This Act (except this section and section 102) comes into force on such day as the 
Scottish Ministers may by order appoint. 25 
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Part 1—Notifiable diseases 
 

SCHEDULE 1 
(introduced by section 12(1)) 

LISTS OF NOTIFIABLE DISEASES AND NOTIFIABLE ORGANISMS 

PART 1 

NOTIFIABLE DISEASES 5 

Anthrax 

Botulism 

Brucellosis 

Cholera 

Clinical syndrome due to E.coli O157 infection 10 

Diphtheria 

Haemolytic Uraemic Syndrome (HUS) 

Haemophilus influenzae type b (Hib) 

Measles 

Meningococcal disease 15 

Mumps 

Necrotizing fasciitis 

Paratyphoid 

Pertussis 

Plague 20 

Poliomyelitis 

Rabies 

Rubella 

Severe Acute Respiratory Syndrome (SARS) 

Smallpox 25 

Tetanus 

Tuberculosis (respiratory or non-respiratory) 

Tularemia 

Typhoid 

Viral haemorrhagic fevers 30 

West Nile fever 

Yellow Fever 
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PART 2 

NOTIFIABLE ORGANISMS 

Bacillus anthracis 

Bacillus cereus 

Bordetella pertussis 5 

Borrelia burgdorferi 

Brucella genus 

Campylobacter genus 

Chlamydia psittaci  

Clostridium botulinum 10 

Clostridium difficile 

Clostridium perfringens 

Clostridium tetani 

Corynebacterium diphtheriae (toxigenic strains) 

Corynebacterium ulcerans 15 

Coxiella burnetii 

Crimean-Congo haemorrhagic fever virus 

Cryptosporidium 

Dengue virus 

Ebola virus 20 

Echinococcus genus 

Verocytotoxin-producing E.coli (VTEC) 

Francisella tularensis 

Giardia lamblia 

Guanarito virus 25 

Haemophilus influenzae type b (from blood, cerebrospinal fluid or other normally sterile site) 

Hantavirus 

Hepatitis A virus 

Hepatitis B virus 

Hepatitis C virus 30 

Hepatitis E virus 

Influenza virus (all types, including those caused by a new sub-type) 

1007



84 Public Health etc. (Scotland) Bill 
Schedule 1—Lists of notifiable diseases and notifiable organisms 

Part 2—Notifiable organisms 
 
Junín virus 

Kyasanur Forest disease virus 

Lassa virus 

Legionella genus 

Leptospira genus 5 

Listeria monocytogenes 

Machupo virus 

Marburg virus 

Measles virus 

Mumps virus 10 

Mycobacterium bovis 

Mycobacterium tuberculosis complex 

Neisseria meningitidis 

Norovirus 

Omsk haemorrhagic fever virus 15 

Plasmodium falciparum, vivax, ovale and malariae 

Polio virus 

Rabies virus 

Rickettsia prowazekii 

Rift Valley fever virus 20 

Rubella virus 

Sabia virus 

Salmonella (all human types) 

SARS-associated coronavirus 

Shigella genus 25 

Enterotoxigenic Staphylococcus aureus 

Staphylococcus aureus (all blood isolates) 

Methicillin-resistant Staphylococcus aureus (MRSA) 

Streptococcus pyogenes (from blood, cerebrospinal fluid or other normally sterile site) 

Streptococcus pneumoniae (from blood, cerebrospinal fluid or other normally sterile site) 30 

Toxoplasma gondii 

Trichinella genus 
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Varicella-zoster virus 

Variola virus 

Vibrio cholerae 

West Nile fever virus 

Yellow Fever virus 5 

Yersinia enterocolitica 

Yersinia pestis 

Yersinia pseudotuberculosis 

 

SCHEDULE 2 
(introduced by section 105) 10 

MINOR AND CONSEQUENTIAL AMENDMENTS 

The Public Works Loans Act 1887 (c.37) 

1A In the Public Works Loans Act 1887, in section 4(2) (meaning of “rating authority”), for 
paragraph (a) substitute— 

“(a) any council constituted under section 2 of the Local Government etc. 15 
(Scotland) Act 1994 (c.39);”. 

 
The Children and Young Persons (Scotland) Act 1937 (c.37) 

1B In the Children and Young Persons (Scotland) Act 1937, in section 35(3) (evidence of 
byelaws)— 

(a) for the words “Public Health (Scotland) Act 1897” substitute “Local Government 20 
(Scotland) Act 1973 (c.65)”; and 

(b) for the words “section one hundred and eighty-seven” substitute “section 204”. 

 
The Prevention of Damage by Pests Act 1949 (c.55) 

1C In the Prevention of Damage by Pests Act 1949, in section 1(2) (meaning of “local 
authorities”), for the words from “local authorities” where they second occur to the end 25 
substitute “councils constituted under section 2 of the Local Government etc. (Scotland) 
Act 1994 (c.39).”. 

 
The Pests Act 1954 (c.68) 

1D In the Pests Act 1954, in section 6 (charges for inspection of ships)— 

(a) for the words from “local authority”, where they first occur, to “1897” substitute 30 
“council constituted under section 2 of the Local Government etc. (Scotland) Act 
1994 (c.39)”; and 

(b) for the words “the authority” in each place where they occur substitute “the 
council”. 
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The Offices, Shops and Railway Premises Act 1963 (c.41) 

1E In the Offices, Shops and Railway Premises Act 1963, in section 9(6) (application of 
enactments to sanitary conveniences)— 

(a) for “relate” substitute “relates”; and 

(b) for “shall” substitute “shall not”. 5 

 
The Statutory Nuisance (Appeals) (Scotland) Regulations 1996 (S.I. 1996/1076) 

2 (1) The Statutory Nuisance (Appeals) (Scotland) Regulations 1996 are amended as follows. 

(2) After regulation 2(2)(e)(iii) (appeals under section 80(3) of the 1990 Act), insert “; or 

(iv) is a nuisance falling within section 79(1)(ea), (faa) or (fba) of the 
1990 Act,”. 10 
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Part 1—Repeals 
 

SCHEDULE 3 
(introduced by section 106) 

REPEALS AND REVOCATIONS 

PART 1 

REPEALS 5 

Enactment Extent of repeal 
Infectious Disease (Notification) 
Act 1889 (c.72) 
 
Cleansing of Persons Act 1897 
(c.31) 
 
Public Health (Scotland) Act 1897 
(c.38) 
 
Public Health (Scotland) 
Amendment Act 1907 (c.30) 
 
Small Landholders (Scotland) Act 
1911 (c.49) 
 
Land Settlement (Scotland) Act 
1919 (c.97) 
 
Public Health (Scotland) Act 1945 
(c.15) 
 
Local Government (Scotland) Act 
1947 (c.43) 
 
Atomic Energy Authority Act 1954 
(c.32) 
 
 
Offices, Shops and Railway 
Premises Act 1963 (c.41) 
 
 
Criminal Justice Act 1967 (c.80) 
 
 
Health Services and Public Health 
Act 1968 (c.46) 
 
 
 
 
Sewerage (Scotland) Act 1968 

The whole Act. 
 
 
The whole Act. 
 
 
The whole Act. 
 
 
The whole Act. 
 
 
Section 11 
 
 
In section 18(2), the words from “and all 
expenses” to the end. 
 
The whole Act. 
 
 
Section 377(5). 
 
 
In section 5(6), the words “by or under the 
provisions of section one hundred and eighty-one 
of the Public Health (Scotland) Act 1897, or”. 
 
In section 9(6), the word “Neither” and the words 
“nor section 29 of the Public Health (Scotland) 
Act 1897”. 
 
Section 92(7). 
In schedule 3, Part 3. 
 
Section 62(2). 
Section 71. 
Section 71A. 
Section 72. 
Section 73. 
 
Schedule 1, paragraph 2. 

10

15

20

25

30

35
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Part 1—Repeals 
 

Enactment Extent of repeal 
(c.47) 
 
 
Transport Act 1968 (c.73) 
 
 
 
 
Post Office Act 1969 (c.48) 
 
 
Finance Act 1970 (c.24) 
 
 
National Health Service (Scotland) 
Act 1972 (c.58) 
 
Local Government (Scotland) Act 
1973 (c.65) 
 
 
Control of Pollution Act 1974 (c.40) 
 
 
 
 
National Health Service (Scotland) 
Act 1978 (c.29) 
 
 
Slaughter of Animals (Scotland) Act 
1980 (c.13) 
 
Local Government (Miscellaneous 
Provisions) (Scotland) Act 1981 
(c.23) 
 
Civic Government (Scotland) Act 
1982 (c.45) 
 
Roads (Scotland) Act 1984 (c.54) 
 
 
 
AIDS (Control) Act 1987 (c.33) 
 
Local Government and Housing Act 
1989 (c.42) 
 
Food Safety Act 1990 (c.16) 

In schedule 2, the entries relating to the Public 
Health (Scotland) Act 1897. 
 
Section 108(2)(a) and the word “and” immediately 
following it. 
In section 112(3)(d), the words “section 16 of the 
Public Health (Scotland) Act 1897 and”. 
 
In schedule 9, paragraph 17(5), the words “or 
under the Public Health (Scotland) Act 1897”. 
 
In schedule 8, in Part 5, the entry relating to the 
Public Health (Scotland) Act 1897. 
 
Section 53. 
 
 
Section 202(1)(c)(iii). 
Schedule 27, paragraphs 26 to 29, 33 to 36 and 39 
to 48. 
 
Section 47(3). 
Section 106(7). 
In schedule 4, the entry relating to the Public 
Health (Scotland) Act 1897. 
 
Section 14. 
In section 108(1), the definition of “designated 
medical officer”. 
 
In schedule 3, the entry relating to the Public 
Health (Scotland) Act 1897. 
 
Schedule 2, paragraph 2. 
In schedule 4, the entry relating to the Public 
Health (Scotland) Act 1897. 
 
In section 87(5), the words “or under section 20 of 
the Public Health (Scotland) Act 1897”. 
 
Schedule 9, paragraph 17. 
In schedule 11, the entries relating to the Public 
Health (Scotland) Act 1897. 
 
The whole Act. 
 
Section 152(3)(d). 
 
 
In section 5(3)(a), the words “or, by an order 

5

10

15

20

25

30

35

15
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Part 1—Repeals 
 

Enactment Extent of repeal 
 
 
 
National Health Service and 
Community Care Act 1990 (c.19) 
 
Environmental Protection Act 1990 
(c.43) 
 
 
 
 
 
Local Government Finance Act 
1992 (c.14) 
 
Clean Air Act 1993 (c.11) 
 
 
 
 
 
Value Added Tax Act 1994 (c.23) 
 
 
Local Government etc. (Scotland) 
Act 1994 (c.39) 
 
 
Environment Act 1995 (c.25) 
 
 
 
Criminal Procedure (Consequential 
Provisions) (Scotland) Act 1995 
(c.40) 
 
Debt Arrangement and Attachment 
(Scotland) Act 2002 (asp 17) 
 
Smoking, Health and Social Care 
(Scotland) Act 2005 (asp 13) 
 
Housing (Scotland) Act 2006 (asp 1) 
 

under section 172 of the Public Health (Scotland) 
Act 1897, to a port local authority”. 
 
Schedule 9, paragraphs 1 and 4. 
 
 
In section 79(7), in the definition of “local 
authority”, the words “, subject to subsection (8) 
below,”; and in subsection (8), the words from 
“or” in the first place where it occurs to “part of a 
port,” and the words “, port local authority or joint 
port local authority, as the case may be,”. 
 
Schedule 13, paragraph 2. 
 
 
In section 61, subsection (2); and in subsection (4) 
the words “port health authority or”, in each place 
where they occur, and “authority or”. 
In section 64(1), the definition of “port health 
authority”. 
 
In section 33(3)(e), the words from “and a port 
local authority” to the end. 
 
Schedule 13, paragraphs 9 and 26. 
In schedule 14, the entry relating to the Health 
Services and Public Health Act 1968. 
 
Schedule 17, paragraph 2(c). 
In schedule 24, the entries relating to the Public 
Health (Scotland) Act 1897. 
 
In schedule 2, Part 3, the entry relating to the 
Public Health (Scotland) Act 1945. 
 
 
Schedule 3, paragraph 9. 
 
 
Section 36. 
Schedule 2, paragraph 1. 
 
Section 173(2)(b)(i). 

 

5

10

15

20

25

30
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Part 2—Revocations 
 

 

PART 2 

REVOCATIONS 

Enactment Extent of revocation 
Public Health (Aircraft) (Scotland) 
Regulations 1971 (S.I. 1971/131) 
 
Public Health (Ships) (Scotland) 
Regulations 1971 (S.I. 1971/132) 
 
National Health Service (Designated 
Medical Officers) (Scotland) 
Regulations 1974 (S.I. 1974/470) 
 
Public Health (Ships) (Scotland) 
Amendment Regulations 1974 (S.I. 
1974/1008) 
 
Public Health (Aircraft) (Scotland) 
Amendment Regulations 1974 (S.I. 
1974/1017) 
 
Public Health (Ships) (Scotland) 
Amendment Regulations 1978 (S.I. 
1978/369) 
 
Public Health (Aircraft) (Scotland) 
Amendment Regulations 1978 (S.I. 
1978/370) 
 
Public Health (Notification of 
Infectious Diseases) (Scotland) 
Regulations 1988 (S.I. 1988/132) 

The whole Regulations. 
 
 
The whole Regulations 
 
 
The whole Regulations. 
 
 
 
The whole Regulations. 
 
 
 
The whole Regulations. 
 
 
 
The whole Regulations. 
 
 
 
The whole Regulations. 
 
 
 
The whole Regulations. 

 

5

10

15

20

25
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Public Health etc. (Scotland) Bill 
[AS PASSED] 

 
 
 
An Act of the Scottish Parliament to restate and amend the law on public health; to make 
provision about mortuaries and the disposal of bodies; to enable the Scottish Ministers to 
implement their obligations under the International Health Regulations; to make provision 
relating to the use, sale or hire of sunbeds; to amend the law on statutory nuisances; and for 
connected purposes. 
 
 
 
Introduced by: Nicola Sturgeon 
On: 25 October 2007 
Bill type: Executive Bill 
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